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ThescOmn tLeee meteatu.t0sL/.a.m. 1p 700m 228. 
LABOUR RELATIONS AMENDMENT ACT, 1985 


Consideration of Bill 65, An Act to amend the Labour 
Relations Act. 


Mr. Chairman: The resources development committee will 
come to order. We are here to discuss Bill 65, An Act to amend the 
Labour Relations Act, commonly known as first contract 
legislation. We have with us the Minister of Labour (Mr. Wrye) and 
some of his people, whom I am sure he will introduce. 


This morning we want to walk through the bill clause by 
clause so when presentations are made to us in the public hearing 
part of our role, there will be a clear understanding of the 
legislation by all committee members. 


Because the ads were late getting into the papers, response 
has been tepid so far. We have not had very many responses, 
particularly for next week. I think we should be a bit laid back 
about that and give it another day, because the ads did not go in 
until late last week. In a couple of instances, ads were late in 
getting out to small papers in the north because of fog and so 
forth. Tomorrow we will make a firm decision as to what we will do 


in Sudbury and Thunder Bay next week and whether to proceed with 
that. wae, 


Are there any questions before we begin? You all have your 
schedule and a copy of the bill. 


Hon. Mr. Wrye: It is always good to be back in the 
resources development committee. 


Mr. Taylor: Smile when you say that. 


Hon. Mr. Wrye: It is, Mr. Taylor. It is a place where I 
have had more than a few hours of entertainment and enjoyable 
discussions with my fellow members. 


If I might, I intend to make a brief opening statement, then 
turn matters over to my officials to begin going through the 
detailed aspects of Bill 65. 


As I said, I am very pleased to appear before members of the 
committee this morning because this appearance means we are now at 
the beginning of the committee's important deliberations on Bill 
65. 


As we all know, the bill received a great deal of attention 
in the Legislature, in the business and labour community and in 
the media. This wide attention and the controversy that 1s 
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engendered are indicative of the significance of the issue for eehe 
various groups affected. In turn, this siagnitacance 1s reflected 
in the rigorous schedule of public hearings that the committee has 
planned over the next five weeks throughout the province: Sudbury, 
Thunder Kay, Ottawa, Windsor and London, and here at Queen Ss Park. 
Il commend the chairman and members of the committee for extending 
to the public the widest reasonable opportunity to come before 
this committee. 


I will be listening with interest to what the committee says 
in the weeks ahead. I particularly want to hear your thoughts on 
four issues I would like to identify for you. 


The first of these issues is the question of access to 
arbitration and the effect of subsection 40a(2) of the jpeUb 
Second, I am interested in hearing your views on the 
reasonableness of the time limits contained in the bill regarding 
the question of access to arbitration and during the arbitration 
itself. Third, I am concerned with whether the board of 
arbitration should consider bargaining conduct when settling the 
terms of a first agreement. Finally, I have received 
representations from members of the construction, industry thatthe 
blanket exemption from first contract arbitration is too broad. 
Therefore, I shall be interested to hear representation on this 
issue. 


I recognize of course that the committee will be dealing 
with many important matters, but I wanted to flag these four since 
they particularly engage my attention. 


I would also like to mention that the government has already 
decided upon three specific amendments--there may be more to 
come--which are intended to clarify implementation of Bill 65. 
These amendments--I believe they are being distributed now--will 
be introduced later, but at the end of this statement we will 
share them with members of the committee. I thought it would be 
useful to briefly outline them now for your benefit. I am 
providing copies of the amendments for your use. 


The first amendment deals with the technical issue of how 
concurrent termination applications are to be treated. The thrust 
of our proposal is to give the Ontario Labour Relations Board 
discretion in how it will hear such applications. This discretion 
closely parallels the powers of the board under subsection 103(3) 
of the act when considering concurrent certification applications. 
The proposal also would provide that no fermination application 
can be made once the board has directed the settlement of a first 
collective agreement by arbitration. 


The second amendment limits the power of the board of 
arbitration to make the terms of the first collective agreement 
retroactive. The proposal would provide that no first collective 
agreement settled by the board of arbitration may be retroactive 


beyond the date on which notice to bargain was given pursuant to 
section 14. 


Une Ouse oes 
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A third and final amendment is designed to fill out the 
powers of the board of arbitration so it may properly carry out 
its function. For the most part, these powers are the same as 
those exercised by arbitration boards appointed under the Hospital 
Labour Disputes Arbitration Act. For example, the amendment gives 


the board of arbitration the power to summon witnesses and to 
enforce their attendance. 


The government believes this legislation is an important 
part of our attempt to strengthen the collective bargaining 
process within this province. In particular, this bill would 
ensure that relief is provided where collective bargaining has 
been frustrated without undermining serious attempts to freely 
negotiate a first collective agreement. 


Mr. Chairman, I thank the committee for its attention. My 
officials, Tim Armstrong, Deputy Minister of Labour and Vic Pathe, 
Assistant Deputy Minister of Labour of the industrial relations 
division, are here and available for your benefit to explain the 


bill section by section in accordance with your wishes and that of 
the committee. 


Mr. Chairman: Thank you. I think the best way to proceed 
is simply to start at the beginning and take it clause by clause. 
I encourage members of the committee to raise any questions at 
all. Do not hang back because you think you do not know enough 
about the law or this particular piece of legislation. It is 
important that we all have a clear understanding OEAUE : 


Mr. Armstrong, can we turn it over to you? 


Mr. Armstrong: The first section is a new section, 40a, 
of the Labour Relations Act. It is the section that establishes 
the timeliness of an application for a first agreement and 
provides that where the parties, that is the employer and the 
trade union, the bargaining agent, are unable to effect a first 
collective agreement, and the minister has released a notice that 
it is not considered advisable to appoint a conciliation board or 
has released a report of a conciliation board, either party, that 
is to say, either the employer or the trade union, may apply to 
the board to direct the settlement of a first collective agreement 
by arbitration. 


The ministerial power to issue what it called a no-board 
report or to appoint a board of conciliation is contained in 
section 19 of the act and it is that action by the minister that 
starts the clock running in terms of the right to strike. We can 
gettdntostheidetailssif- it 1s of interest to the committee, but 
essentially once that step is taken, if a no board report is 
issued, the union is in a legal strike position 14 days thereafter. 


If a board is appointed, which has been increasingly rare in 
recent years, the right to strike descends seven days after the 
release of the decision by the minister to appoint a conciliation 
board. As soon as either one or the other of those two decisions 
has been taken, either party is in a position to request the board 
through an application to invoke its power to direct a first 
agreement. 
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I will pause there as that brings us to subsection 2, which 
deals with considerations of the board in determining whether to 
act affirmatively in response to such a request. 


Mr: «Baylor: «in subsection 40a(1), you mentioned either 
one of two things has to happen. But as I read this, there 1s an 
"and'' in there: "Where the parties are unable to effectesasiinst 
collective agreement and the minister has released...’ It looks 
like a combination of factors. 


Mr. Armstrong: That is true. Let us roll ££ back arbits 
When the union is certified, it serves notice of desire to bargain 
and that must be done. Is there a time limit on that? 


Mr. Pathe: Within 15 days of the certification. 


Mr. Armstrong: Then bargaining takes place and a 
conciliation officer is appointed. If during that process and with 


the conciliation officer's help they are unable to conclude a 
collective agreement, the conciliation officer reports to the 
minister that a collective agreement cannot be achieved in a 
voluntary way. 


Depending on the minister's assessment of that report, he 
may either appoint a conciliation board or say there is no point 
in having a conciliation board, in effeckyaletethegelockastart leo 
tick down to the strike date. You have to have a situation in 
direct negotiations where they have failed to conclude a 
collective agreement and the minister has taken one or the other 
of these steps, either appointed a board or said, "Let no board be 


‘appointed." 

Me idiayloreadisetherecaasc ime limit, six months or 
something, to conclude a contract before an application for 
decertification takes place? 


Mr. Armstrong: You have raised two things. The six-month 
period you have raised relates to the period after which employees 
may return to work voluntarily and demand their old jobs: any time 
up to six months after the commencement of the strike. That is one 
question. Your real question is, when will an application for 
termination of bargaining rights be considered. That will be 
considered after one year from the date of certification. 


Mr. Taylor: I do not want to anticipate anything here, 
but I gather that getting into the concept of first contract could 
avoid decertification proceedings. 


Mr. Armstrong: We will come to that as we proceed 
sequentially through the provisions of the act. One of the 
amendments the minister placed before you this morning deals with 
the way in which the board might deal with a termination 
application that was received in the one year following the date 
of certification if concurrently there happened to be an 
application for a first agreement. 


Realistically, any application for a first agreement is 
likely to be launched well before that one-year period in the 


R-5 


normal course. It seems to me it would become apparent to the 
parties whether there is the kind of impasse that would lead to 
the need for an application of that sort. Our anticipation is that 
it would be rare that termination applications and applications 
for the direction of a first agreement would bump up against each 
other. But it is conceivable, and the amendment the minister 
introduced deals with that issue. 


Mr .e(Taylors) IT) guess 1 am getting ahead. 
Mr. Armstrong: We will be coming to it later. 


Mr. Chairman: Could you lay out a typical but 
hypothetical scenario of how the whole thing could come about, 
including time frames? 


Mr. Armstrong: Let us say the trade union acts as 
certified on April 1. 


Mr. Chairman: To be recognized as the bargaining unit. 


Mr. Armstrong: To be recognized as the bargaining agent 
for the employees within a defined unit. That has all been 
preceded by an Ontario Labour Relations Board hearing. The trade 
union has had to produce evidence of membership to show it has the 
support of 55 per cent or more of the employees 1 fe i:ted San 
automatic certification and 35 per cent for a vote. 


Either by way of a vote or by way of automatic 
certification, the labour board has issued a certificate, to the 
trade union. The trade union then is armed with that certificate. 
Under section 14 it gives notice of its desire to bargain with a 
view to making a collective agreement. Section Poole cienacc 
provides that the parties shall meet Waitin nile hay cyecroms the 
giving of notice and bargain in good faith, making every 
reasonable effort to make a collective agreement. 


10:30 a.m. 


Let us say it gives notice to bargain on April 10. The 
parties have to meet within 15 days, and they do so. We are then 
tos Apr liv? 52h They: ‘can bargain directly without the assistance of a 
conciliation officer for a length of time that will be determined 
by the kind of progress they are making in direct negotiations 
without the assistance of a conciliation officer. However, if they 
run into difficulties, as normally they do in a 
first-collective-agreement situation, then either party can ask 
request the minister to appoint a conciliation officer under 
section 16 of the act. I am not saying in this situation that they 
bargain till the end of May, when they would make an application 
for the appointment of a conciliation officer and-- 


Mri baylors There is no time frame for that. 


Mr. Armstrong: There is no time frame for the making of 


the application. The minister's obligation is to appoint 
forthwith, I believe. 
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Mr. Pathe: They are entitled to conciliation any time 
after they have given notice to bargain if 15 days have elapsed. 


Mr. Armstrong: Yes, but they are not untimely if they ; 
wait for two or three months. They can be in direct negotiations 
for quite a long time. 


Mr. Pathe: For months. 


Mr. Taylor: There is no onus on the minister to appoint 
one to meet with either. 


Mr. Armstrong: No, there is MOb. 


Mr. Chairman: There must be a request for a conciliation 


officer by one of the parties. 
Mr. Armstrong: There has to be a request. 


Hon. Mr. Wrye: By one of the parties. 


Mr. Armstrong: That is right. Subsection 16(2) requires 
the minister, upon their request, to appoint the conciliation 
officer to confer with the parties in an endeavour to effect a 
collective agreement. In our example, we say that would happen on 
May ‘1% 


Mr. Chairman: You said May 30. 


Mr. Armstrong: Was that May 30? 


Mr. Chairman: Yes. 


Mr. Armstrong: Under subsection 18 the conciliation 
officer is obliged to confer with the parties and to endeavour to 
effect a collective agreement, reporting to the minister within 14 
days of his appointment. That is what the act says. The time limit 
of 14 days is what we used to call, in arguing cases before the 
courts, directory rather than mandatory. It is the target that is 
mentioned in the act and it is more often observed in-- 


Mr. Chairman: The breach. 


Mr. Armstrong: Yes, it is more often breached than 
observed, but in ee construction industry, of course, it is 


mandatory. 


Let us say we are at May 30. The conciliation officer acts 
with great expedition, he reports within 14 days and his report is 
received about the middle of June. On the receipt of the report, 
which is submitted to the minister confidentially and is not 
circulated to the parties. The minister must then make a 
determination, given the substance of the report, on whether any 
purpose would be served in appointing a conciliation board, which 
is a three-person tribunal--the chairman, a labour representative 
and a management representative--to hear the representations of 
the parties and to assist them in concluding a collective 
agreement, or whether the most likely inducement to the conclusion 
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of a collective agreement would be simply to say, in effect, that 
no purpose could be served in appointing a conciliation board; the 
issues have been very clearly defined, the positions of the 
parties are well set out and the ambit of the dispute or the 
content of the dispute is well understood. 


The time should start to run, the theory being that under 
the time gun, the likelihood of both parties moving closer 
together and attempting to avoid the imposition of economic 
sanctions will be the best method of inducing them to come 
together and conclude an agreement. 


Mr. Chairman: If on June 25 the minister, having read 
the report of the conciliation officer, decides that no further 
use would be served by conciliation, that is what is known as a no 
board. He does not appoint a board. 


Mr. Armstrong: That is right. 
Mr. Chairman: That brings us to this bill, does it not? 


Mr. Armstrong: At that point it brings us to EPL Seba, 
You will note that the bill provides that either party is ina 
position to apply to the board for a direction at any time after 
that point, and it could very well be that the decision to do 
so--just so we are clear--could be made after the trade union had 
elected to commence strike action or, indeed, after the employer 
had elected to lock out. There is another provision of the bill 
that we will come to, but if either party elects to apply to the 
board and if the board grants its request, then any strike or 
lockout then in progress is. brought to an end and we are onto 
another track; we are onto an arbitrated track. 


Mr. Chairman: Just to be clear, once that no-board 
report comes in on, Say, June 15, the very next day a number of 
things could happen: a strike, a lockout or either party could 
apply for first-contract negotiation. 


Mr. Armstrong: It could not happen immediately. The 
strike or lockout thing is governed in this way. The act says that 
14 days must elapse. The computation of that 14 days, because of 
the way in which the act is written and how mail notices are 
construed, actually turns into 16 days. It is at Le 0iea.m.-on the 
17th day after the giving of the no-board report that a bargaining 
agent and the employees are in a position to strike or that an 
employer is in a position to lock out. You do not have economic 
sanctions until that happens, but you have them at any time after 
the receipt of the minister's notice that section 40a comes into 
play and they are in a position to invoke it. 


Mr. Chairman: Right. It has nothing to do with 14 days 
in®this section. 


Mr. Armstrong: No. 
Mr. Mackenzie: Can you go over that 14 or 16 days again? 


Mr. Armstrong: Yes. If you will just give me a minute 
about the timing on this, l think “I -camdo it. 
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Mp. ailay lorecausmtherewa distinction between calendar days 


and clear days in a legalistic sense? What do you do to calculate 
acre 


Mr. Armstrong: It is calendar days. It has been 10 years — 
since 1 have done this. I used to know the name of the clauses in 
here. 

Misaiay lor pe bac is almost a decade. 


Mr. Armstrong: Help me out, Mr. Pathe. Have you got your 
act there? What is the timing there? 


Mr. Taylor: You are trying to find the exact number of 
days that enables a party to the strike alter ars 


Mr. Armstrong: Yes. Subsection 113(3) says, and I am 
reading selectively: 


's notice from the minister that he does not consider it 
advisable to appoint a conciliation board... 


"(a) if sent by mail to the person...shall be deemed to have 
been released on the second day after the day on which it was so 
mailed." 


That is why you have got two days added to the 14 days. 


Mreaclay lor: Deemed to have been received. 


Mr. Armstrong: Deemed to have been received on the 
second day aiter-- 


Mr. Taylor: After the date of mailing. 


MryepArMsirones Less 
Mr. Taylor: That is in times of good mail delivery. 
Mr. Armstrong: That is exactly right. 


Mr. Taylor: Why is that? 
Ne Opsc4 Opiam:. 


Mr. Armstrong: That is why you get 12:01 on the 1/th day 
as the legal day. 


piss Mr. Chairman: Are there any other questions on section 
al 


Mr. Mackenzie: Yes. Before we leave that, the second day 
that the notice is deemed to have been received, we were talking 
about the 14 days. I am talking about when you are legally 
entitled to strike after a no-board report. 


Mr. Armstrong: Yes. That is another section that I 
thought you were going to raise with me, which is earlier in the 
act. Subsection 72(2), again reading selectively; says: 
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"Where no collective agreement is in operation, no employee 
shall strike and no employer shall lock out an employee until the 
minister has appointed a conciliation officer or a mediator under 
this Act and, 


"(a) seven days have elapsed after...the minister has 
released...to the parties the report of a conciliation board or 
mediator; Or 


"(b) 14 days have elapsed after...the minister has released 
or is deemed pursuant to subsection 113(3) to have released...a 
notice that he does not consider it advisable to appoint a 
conciliation board." 


Those are the triggering sections for the running of the 
clock in either the seven or the 14 days, depending on what route 
the minister decides to take, either a board or a no board. Then 
there are follow-up provisions about prohibiting strikes prior to 
the expiration of those time periods. Really what you have to look 
at is the combined effect of clauses 72(2)(a) and (b) and 
subsection 113(3) to get the total picture of when a strike is 
timely. 


Mr. Mackenzie: I always wondered why it did not follow 
section 19 in some way. 


Mr. Armstrong: Yes. The sequence of those sections is 
kind of confusing. You can see it takes a lot of time when you 
have not been around it for a while. 


Mr. laylon: .Whae jis (the rationale for the difference? 


Mr. Armstrong: The difference, the seven versus the 14? 


Pitien 1a Veblen Eh oye 


Mr. AGMeLTON; Let us: Say) a conciliation board reports 
and the report is released. The parties have to assess what is in 
the report, and why they need less time to consider that than they 
would to consider their position after the issuance of a no-board 
report is a good question. The answer, as Mr. Pathe may tell you, 
may be that the really tough, meaningful mediation takes place in 
that 14-day period. I would think that the author (OL athe act. 
Professor Finkelman, would have said that you need at least 14 
days to have a good last shot at a voluntary settlement, whether 
or not you need the same length of time to consider your position 
in the light of a conciliation board report. 


Mr. Pathe: Yes, because in theory at least--and when we 
used to have boards, in practice--the boards mediated in the way 
that the mediator does during the 14 days, so they have been 
through that process. I am sure the people who wrote the act in 
those days said that most of the work had been done and that seven 
days was really enough for them to decide whether they were going 
to accept the recommendations of the board or whether they were 
going to slug it out. 
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They probably went at it the other way, though, saying, "If 
we are going to no board, if we are not going to have that step, 
then we ought to allow more time for the parties to negotiate and 
mediate before the strike or lockout becomes’-- 


Mr. Taylor: So they are counting the board's activities” 
as an extension of the time frame for the parties to think things 
out? 


Mr. Pathe: Typically a board would extend the process by 
three months. That is why there has not been a board since LOT s, 
and prior to that there had not been one since 1966. 


Hon. Mr. Wrye: I go through about 10 reports from 
conciliation officers a night. As Mr. Pathe points out, 
traditionally we recommend that they be no boarded. I usually go 
through the report of the officer, sometimes in some detail, and 
what Mr. Armstrong and Mr. Pathe have said about the clock 
beginning to run for 14 days is very true. It is not unusual at 
all for the conciliation officer to say: "I received a request 
from the employer, the trade union or both to wrap up my aspect of 
the bargaining. I have narrowed a lot of the issues, but now the 
parties believe that only with the clock ticking will they get 
down to the real nitty-gritty of working out the three or four 
major issues." 


That is often what you will have. You will have started with 
a lot of issues on the table. They will have cleared away all but 
the very crucial issues, and even one or two of those, but they 
need the pressure of that strike date or lockout date, as the case 
may be, as Mr. Armstrong said, to take their final shot at the 
settlement. It is not unusual at all. Given the number that I sign 
every day; given the number of strikes there are at any one time, 
and the number of strikes in the province now; the vast majority 
of those that have gone through the conciliation officer are 


settled without a dispute. Is it 90 per cent to 95 per cent, Mr. 
Pathe? 


Mr. Pathe: About 94 per cent or 95 per cent without a 
strike. 


Hon. Mr. Wrye: It is not an unusual process. With the 
aid of the officer, the parties have got down to narrowing the 
issues; and when the crunch comes in the last 14 days, they know 
the issues on the table are the crucial issues between the 
parties. They are not always wages. They can be any number of 
issues. Use your imagination. What can be very critical issues to 
the parties may seem to outsiders to be fairly small, but to the 
parties they are the most meaningful issues around. 


Mr. Lane: This does not relate directly to this section. 
For general clarification, and not being up on my labour laws as I 
should be, I understood someone to say--perhaps it was the 
minister in the House--that this does not reflect the construction 
industry. If that is the case, why not? 


Mr. Armstrong: You refer, Mr. Lane, to subsection 
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40a(18) of the act as set out in section 1 of the bill, which is 
the second to last subsection of the bill. 


Mr. Lane: It is a premature question, but to understand 
what we are talking about a little more, I wondered why they were 
not involved. 


Mr. Chairman: Is there any other group this does not 
apply to? 


Mr. Armstrong: No, it applies to everyone else. That is 
the only excluded group. 


Mr. Chairman: Perhaps that is a question to the minister 
to start with. 


Hon. Mr. Wrye: A determination was made. As I said in my 
opening statement, Mr. Lane, I have had some representation from 
some of the construction unions that think the exclusion is 
perhaps too wide. We are going to be interested in hearing from 
them and hearing your views on the matter. There is no need for it 
with the industrial, commercial and institutional sector of the 
construction industry. As most will remember, in the so-called ICI 
sector, we have a system of single-trade, province-wide 
bargaining. Therefore, you have 26 agreements that last for two 
years and come up for renewal this spring. When these agreements 
are renewed, if a craft union gets certified, the act provides 
that it pick up that agreement. There literally is no bargaining. 
-The law says the agreement applies from the date of certification. 


Ineithe Gl) sector, whichis )thepheart of the construction 
industry, there is no need for first-agreement arbitration. In 
fact, it would be incompatible with the scheme of the act if you 
had it. There are other sectors, residential, sewer and water 
main, heavy construction, where they are not on automatic pickup, 
and in theory at least you could have the need or the desire on 
the part of either the union or the employer to go to 
first-agreement arbitration. 


Some characteristics of the construction industry are 
different from those of other sectors. They make the need not 
nearly as urgent as it is in industry at large. What do I mean by 
that? It is quite common for an employer to voluntarily recognize 
a union and to pick up the terms or to grant to it the terms of a 
regional agreement in one of these non-ICI sectors. That happens 
more often than not. Voluntary recognition is a common feature in 
the construction industry. 


This basically is the pattern, although sometimes there are 
legitimate certification disputes followed by legitimate 
bargaining disputes. Let us say the carpenters’ union or the 
operating engineers say: ‘We are not making out within this 
bargaining, and the employer will not agree to have the local 
agreement apply. We need first-agreement arbitration." It would be 
inaccurate to say there is no need; there may be some need. 


Mr. Taylor: Are craft unions all closed shops then? 
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Mr. Armstrong: No, they are not. 


Mr. Taylor: Do you have to belong to the union to get a 
job? 


Mr. Armstrong: They are not all closed shops. Closed 
shop is a common feature to many of them. 


Mr. Taylor: Maybe I am being pedestrian rather than 
technical in my question. In my experience, in some cases you have 
had to get a certificate from the union to become engaged by an 
employer if you are not a member of that union. There is still 
that requirement. 


Mr. Armstrong: Yes, it is very common. 


Mr. Taylor: I am following Mr. Lane's question. You 
addressed your reply mostly to the industrial, commercial and 
institutional sectors where you have province-wide bargaining. Is 
it prevalent in these areas that, before you are engaged as a 
worker you must belong to the union in any event. I am talking of 
a person who is a member of, say, one Of the CraLt undons Le 
anything, this would be contradictory to the process already in 
place. 


Mr Arnstrong:-if think theremticma difference between the 
requirement for union membership, which is contained in the 
collective agreement, either in the provincial agreement or in 
local agreements, and the need for first-agreement arbitration. 


Even though fundamentally the carpenters' union has a closed 
shop, as ‘you ‘point’ out, it Gs possible it could not conclude an 
agreement with a local contractor. If that were the case, the 
carpenters ultimately might conclude that the closed-shop 
provision of the agreement is of no assistance to the conclusion 
of the agreement, except to the extent that the contractor was 
worried about getting jobs on sites that required subcontractors 
to be under a contractual relationship with one of the American 
Federation of Labour craft unions, but that is another subject. 


Mr. Taylor: I am thinking of when there is a requirement 
in the contract that the work force be unionized. 


Mr. Pathe: They are not required to be members of the 
union of a nonunion contractor. When the union is certified as the 
bargaining agent for a contractor, there is still no requirement 
for that contractor to use only union members. That only happens 
when the collective agreement is entered into, so the requirment 
to be a member-- 


Mr. taylors athat, coblectiveragreement 1s “province=wide:. 
Mr. “Pathe “lt 1's "ine thewindustrraly commereiattand 
institutional sector. In the ICI sector, the minute the contractor 
is certified the contract applies, and yes, you have to be a 
member. In the non-ICI, it is slightly different. 


Mr. Armstrong: it would be inconsistent with the act to 


R-13 


have first-agreement arbitration in the ICI sector. That is 
beyond-- 


Mr. Taylor: That is what I was addressing. 
Mr. Pathe: No question. 


Mud LanecaslwampSorty if, threw us, off schedule, but 1 
wanted to clarify that because I could not understand why we were 
closing out certain protection vehicles. 


Mr. Mackenzie: Going back for a moment to the time 
schedule you asked the deputy to go through, as I see it we have a 
situation now where under ideal conditions certification is 
achieved April 1, and if everything goes according to the time 
schedule, you are in a position to lock out or strike July l. 


Hon. Mr. Wrye: That was on the time schedule the deputy 
offered. It certainly is possible that a union certified on April 
1 could give notice to bargain that day. Bargaining then must take 
place within 15 days. I am going by the tightest time frame. 
Bargaining takes place on April 16 or 1/7 se thesunion -can*21Vve 
notice of request for conciliation that day or-- 


Mr. Pathe: Fifteen days have to elapse from the giving 
of notice to bargain before the minister can grant conciliation: 


Hon. Mr. Wrye: The union can ask for conciliation 
immediately. It can move out of conciliation very guick hy. tae Chat 
is its desire. I ‘know you understand what then follows with the 
access issue and we will deal with that in a second. 


Let us say we have the worst possible scenario: 
Certification has preceded only with the greatest degree of 
difficulty and there appears to be an ongoing situation where the 
employer has really not recognized the bargaining authority of the 
trade union. We figured out at one point that within 35°or 40°days 
the trade union would be in a position to ask for access. Remember 
again that as soon as my decision is made not to have a 
conciliation board, even as the clock ticks towards the 14 days to 
Strike or lockout, the trade union could put in a request for 
access to arbitration. 


Mr. Chairman: When you say right to access, what do you 
mean? 


Hon. Mr. Wrye: That is when we get into subsection 
40a(2), because access to arbitration is not automatic. 


Mr. Chairman: Under this bill? 


Hon. Mr. Wrye: That is right. 


My point is that in the situation you may have a desire to 
get to a determination of whether access to arbitration will be 
given quickly. Presumably the party is confident that access will 


R-14 


be granted just as quickly as it can get there. The clock can tick 
rather quickly in this case. 


ll a.m. 
In the instance the deputy pointed out, we essentially 
started the process April 1 and went three months. It can be much 


narrower than that. We could give you an exact time, but SiaseR tok 
it can be done in about 35 days, if I am not mistaken. 


Mr. Mackenzie: I recognize that we allowed 10 days for 
the notice and a month and a half for bargaining. 


Hon. Mr. Wrye: We do not have to allow any of that. 

Mr. Armstrong: Just for clarification, the giving of 
notice under section 14 and the requirement to meet within 15 days 
is there. That is 15 days after the notice. Then the ininister 
appoints a conciliation officer. That takes-- 


Mr. Pathe: Five days from receipt. 


Mr. Armstrong: --five days. I am not adding aLliethis up; 
somebody else can do that. 


Mr. Pathe: I am. 


Mr. Armstrong: Then the conciliation officer reports in 
14 days. The minister may take a day or two-- 


Hon. Mr. Wrye: I sign that very night. 


Mo. ALDMsSCrOngsn —=Cco make a determination. What does that 
add up to? 


Mr. Pathe: .If you take two days for that, it totals 36 
days. 


Mr. Armstrong: In fairness, that isiwa =tastuctack. 
Mr. Mackenzie: That is the point I am getting at. 


Mr. Armstrong: If you were to go into the records of 
what is a norm, you would not find that to be the norm. 


i ie Mr. Pathe: In many cases, the parties have not even met 
within that period of time. They begin to meet with the membership 
to formulate contract proposals following certification. 


Mr. Mackenzie: What is the norm now? Do we have any 
figures on that? 


Mr. Pathe: I think we could get them. I do not know that 
we have them. I guess it is around six months from certification 
to when the first collective agreement is concluded. 


Mr. Mackenzie: That is the point I was going to make. 
You have a fairly fast track even at three months using the 
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deputy's track. I suspect that the actual time is closer to six 
months. 


Mr. Pathe: The union has control of that. For example, 
the reason the conciliation does not take place within the 14 days 
is because we have a system of conferring with the parties. We are 
dealing with union representatives who are very busy and have busy 
schedules. Employer representatives are in the same position. When 
we arrange dates to suit, that takes time. Neither side would want 
us to set)dates at conciliation! arbitrarily, to say,that. the 
officer who is appointed today is going to meet the day after 
tomorrow and call a meeting. It would not be conducive to having 
the process operate. 


Mr. Armstrong: On the other hand, to pursue what I 
understand Mr. Mackenzie's point to be, let us say that a union 
had determined it was dealing with an employer who was unlikely to 
conclude a collective agreement and was aiming at first-agreement 
arbitration. That union could force the system, and the system can 
be forced within 36 to 40 days. 


Hon. Mr. Wrye: Using the example the deputy has given 
and as Mr. Pathe has pointed out with the six months, as long as 
the process is proceeding, the clock can run a little longer 
because the parties have no pressure. In fact, they want Vterto, run 
because not only is the clock running but also something positive 
is happening as they move to a more positive conclusion. 


I would see this very narrow 35-day or 36-day fast track, or 
something not much longer than that, given that we have no 
automatic access, as a threshold test. A party that wished to go 
on that kind of a fast track would have to be very confident of 
receiving permission to get a first contract through arbitration 
to want to go on that kind of a fast track. 


Mr. Mackenzie: I am not at all sure they would want to 
go quite that fast. 


Hon. Mr. Wrye: I do not know that they would want to. 
Only in the most extreme situation would a trade union or an 
employer not attempt to see whether some movement or progress 
could be made. 


Hon. Mr. Wrye: As an addendum, not tied to the bill and 
for those who have not heard, President Marcos went into exile 
this morning. 


Mr. Taylor: To where? 
Honwe ire. Wryece do not know. 
Mr. Ramsay: Minaki Lodge. 


Hon .eMraeWrye:" They* are back to having one president in 
the Philippines. 


Mr. Chairman: He could even turn up at Camp David. 
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Inter jection: He is substituting on this committee next 
week. 


Mr. Chairman: He needs the money. 


Mr. Haggerty: On a point ofpclardticationgy wes are mov ing 
from the L5-month collective agreement for second conciliation. 
You have 15 months before you can bring them backaito7 ‘the 
bargaining table. We are looking at 30 days, if 1 interpret the 
act under the new section 40a; report within 30 days of receiving 
the thing. I have an old copy of the act and maybe it is not up to 
date. It says you are dealing with negotiation of collective 
agreements. That is the first contract. If I interpret the section 
it saysehat-—- 


Mr. Armstrong: What section are you looking at? 


Mr. Chairman: Have you the Labour Relations Act, Mr. 
Haggerty? 


Mr. Haggerty: I am on subsection 4 of-- 
Mr. Chairman: You are on subsection 16(4). 


Mr. Haggerty: Yes, that is right, where it says 15 
months. Does that remove the 15 months? This will expedite it in 
30 days. That is what I am looking at. 


Mr. Armstrong: That is quite a different thine. ate it 
has ever been used, I am not aware of it. That is in the case Of 
very prolonged labour negotiations where there is a stale 
conciliation. There even may have been a conciliation report. 


Mr. Haggerty: That is what I gathered. This would be the 
second one. 


Mr. Armstrong: The parties are still locked in combat 
and cannot get out of it. This gives them the right to apply 
jointly if they both agree to recycle the operation and to go 
again for conciliation. In 12 years, I cannot remember a joint 
request for second conciliation. 


Mr. Haggerty: Maybe we should have that section totally 
removed from the act. We should remove "15 months." As long as you 
leave that sitting there, somebody may think they.can prolong it 
this way instead of keeping within the 30 days and getting down to 
the meat of settling the issues. 


Mr. Armstrong: At worst, it is an unused section. I do 
not think it really misleads anybody. 


Mr. Haggerty: Somebody with a legal mind will say they 
can prolong things using that section. 


Mr. Armstrong: Beware of people with legal minds. 
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Mr. Chairman: We are not here to pillory the lawyers, 
despite the desires of many members of the committee. 


Mr. Haggerty: Maybe we should take a look at that. 


| Inter jection: That 1s a very unfair comment to make with 
the only Lawyer on the committee out of the room. 


Mr. Chairman: We now are on section 40a(2). 


Mr. Armstrong: As the marginal note indicates, this is 

the duty of the board when it receives an application under 
subsection (1). The board is required to consider that application 
and make its decision within 30 days of receiving it. It goes on 
to say that the board "shall direct the settlement of a first 
collective agreement by arbitration where it appears to the board 
that collective bargaining has been frustrated because Ob; 


"’a) the refusal of the employer to recognize the bargaining 
authority oflithe ‘trade union; 


"(p) the uncompromising nature of any bargaining position 
adopted by the respondent without reasonable justification; 


'"(c) the failure of tne respondent to make reasonable 
efforts to conclude a collective agreement; or 


ied) aany#otheryreasonythe board considers relevant." 
Mr. Taylor: Who is the respondent in that? 
Mr. Armstrong: The respondent in thistease coulat be=- 
Mr. Taylor: Hither party. 
Mr. Armstrong: Yes. Hither party. 

Lil:10 ayn. 


Mr. Taylor: What struck me was that there might be an 


uncompromising nature on the part of either one of the parties. 


Hon. Mr. Wrye: If it was the uncompromising nature of 
the applicant s bargaining position, the board would probably not 
be desirable to moving to grant access. The board would probably 
suggest that the applicant was the problem. 


Mr. Armstrong: As Jim will know, it would be an 
application of the clean-hands principle. You could not come and 
ask for the relief when you yourself had been 2uULey, OL Cire 
conduct on which the relief was based. 


Mravrbay lors: Fiat, Ws: a judgement call, though, that you 
are going to have make. Maybe it is a bad-faith reading otf 
something. 
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Mr. Chairman: This could be in the middheeoLWayserak ex 
ye 0 ae 


Mr. Armstrong: Yes. 


Mr. Chairman: The strike could be ongoing aiid Ene 
employer could be the one who invokes it and Says; aul do not want 
to go through tnis any more; I want these guys back at work. 
There would be nothing wrong with that, would there? 


Mr. Armstrong: I thought you were going to go on to say, 
"and do it. on the basis of his own uncompromising position. 


Mr. Chairman: Right. 


Mr. Armstrong: That was implicit in what you were 
saying. If that is a possible construction of the section, the 
section is flawed. We have legislative counsel Don Revell with us. 
I do not say this in any personal way, but I thinksthatywould (be a 


perverse reading of the section. 


MreeTayior: sdihave already confessed to that. I was 
wondering whether it was still possible. 


Mr. Armstrong: I defer to counsel on that. 

Mr. Revell: I agree with Mr. Armstrong. I think it would 
be perverse, but since it is going to be several weeks before we 
get to clause-by-clause, it would not hurt to takewas lookeat Lt. 
When I receive the copy of today's agenda, I will consider it 
further, if that is agreeable to the committee. 


Mr. Taylor: It just struck me that it could be 


invalidated by the respondent, whoever that ‘might’ be. It could. be 
by either party. 


Mr. Armstrong: I think the situation postulates that 
would pe covered. if you were relying on clause 40a(2)(b), you 
would nave to find the respondent had been the one who had been 


guilty ot advancing an uncompromising position without reasonable 
JUStILicatwon:. 


Mr. Chairman: Is the respondent automatically the one 
who makes the application, just by the use of the word? 


Mr. Armstrong: No. The respondent is, by definition, the 
one responding to the application, as opposed to the applicant. 


Mr. Chairman: I see. 


Mr. Armstrong: 1 think your. situation would jbey taken 
Gare OLpbymEbenwording aol would hope all situations would be taken 
care of by the wording--but Don can look into it. 


Mr. Mackenzie: It is spongy ground there. 
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Mr. Armstrong: I am not so sure OteithatwirAs: Lusaysi that 
is why I hire Lawyers. 


Mr. Chairman: That is why lawyers hire lawyers. 
fire Way loreivinateisimeinsuring. 
Mr. Cnairman: Any other questions on subsection 40a(2)? 


Mr. Mackenzie: I am just wondering if the minister has 
any further comments. We have had some discussions on clauses 
40a(2)(a) to (d). That is probably the crux of this ent ive sbi Lis 
It is the issue of access or right as against remedy in whatever 
form. The interpretation I and a number ot people have on clauses 
(a) to (d) is that it is just a modification of bad-faith 
bargaining. 


Hon. Mr. Wrye: That is not an interpretation we share, 
but we are more than willing to take a look at wording changes 
that) wild scapture tthemintent \that:;l) have spelled out very clearly 
in first and second reading. The direction that the government has 
given on this legislation is that the right to access should be at 
a level greater than a demonstration of bad faith. We believe that 
is captured in the wording now. 


Mr. Mackenzie: I would appreciate getting the clear 
interpretation of ministry lawyers on it, because a hell of a lot 
of others I have talked to do not have that interpretation. 


Inter jection. 


Mr. Chairman: Mr. Armstrong, we are not debating the 
merits of the bill today, we are trying get clarification of the 
bill. The debate on it will come when we get into 
clause-by-clause. If you wish to clarify this section, that would 
be appropriate. 


Hon. Mr. Wrye: Perhaps the deputy might clara fyeinga 
technical way, tather than engage in debate, the specific clauses 
that we think are separate from and go beyond the bad-faith test. 


Mr. Armstrong: I am not now talking about the policy, l 
am talking about how we construe the section, to address your 
question in particular, why we think the test differs from the 
bad-taith bargaining test. 


First, unlike section 15 of the act, there is no reference 
in section 40a(2) to bad faith. The reference in clause 40a(2) (b) 
is to reasonable justification, but there is no reference to bad 
faith. I am not saying this first point is decisive, but there is 
a principle of statutory construction to the effect that 
distinctions in statutory language are advertent, not inadvertent, 
so the absence of any reference to good or bad faith is the first 
point I would like to make. 


Let us look at the structure of the clauses of subsection 
40a(2). Again, I am stepping out of the role of deputy minister 
and talking as a lawyer, if I may. My understanding of the 
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jurisprudence in bad-faith bargaining cases is that in clauses (a) 
and (c) we have, either Sing ily sOr. in COMDinaclLOn see essential 
features of a bad-faitn bargaining situation; that is to say, the 
refusal of the employer to recognize the bargaining authority of 
the trade union and/or the failure of the respondent to make 
reasonable efforts to conclude a collective agreement. 


1f your look sata ciemey, cases--Radio Shack, Irwin Toy, Canada 
Trustco, Eaton's, Molson Ontario Breweries Ltd., and Aristocrat 
Vinyl--and analyse those cases, that essentially is what they are 
saying in the bad-faith bargaining cases. From a Lecaispointmor 
view, the novel aspect to this section has three points. 


First, it has to appear to the board that coblectime 
bargaining has been frustrated. That is a term that has not 
appeared before in the legislation. It does not appear anywhere in 
the legislation. It means that the parties have reached an impasse. 


Let me pause there and say that the pad-faith bargaining 
section, which is section 15, is a test Of the) ‘conduc ® oficthe 
parties. if you look at section 15 and the jurisprudence under it, 
and the cases where bad-faith bargaining charges have been upheld, 
you will find almost invariably, and I think without exception, 
that the board explicitiy or by necessary inference has minade a 
finding with respect to the motivation and: intent of the 
respondent employer. I say "respondent employer'' because in 99.9 
per cent of the cases it is the employer that is the respondent. 


Pie Z0ma wn. 


If you look closely at the cases to which I have referred, 
and the jurisprudence, you will find from those cases that the 
board-sas imdeed sbethink @timustumust Kegally,loresubject grtse lx 
to judicial review--has to make a finding of motivation or intent. 
It has to find that the intent or motivation is contrary to the 
positive duty cast upon it by section l5. 


Contrast that to clauses 40a(2)(b) and (d). First, dealing 
with clause (b), which is the core provision in the section, it 
addresses the minister's statement in the House, repeated this 
morning, that the bill intends to go beyond the bad-faith 
bargaining test. In my legal view, reading clause (b) closely, 
there is no requirement for the board to find any improper 
motivation or intent on the part of the respondent. 


What it has to find are two things: an uncompromising 
position in bargaining by the respondent, and without reasonabie 
justifications Thatifor/itheghinstytime permits jsindeed ipequines; 
the board to inquire into the substantive nature of proposals. It 
is conceivable, therefore, that the party could be advancing a 


proposal on economic grounds--tough bargaining--and for the board 
to say: 


"Given the fact that the general purpose of the act is to 
forward the purposes of collective bargaining,'' the preamble, "and 
given the fact that bargaining is clearly frustrated and you have 
reached an impasse, we have listened to your argument about the 
reasonabieness of the justification for the uncompromising 
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position you have taken and we are not persuaded that the 
justification you have advanced should take primacy over the fact 
that there has been frustration and we are going to break the 
deadlock by giving you first-agreement arbitration. 


"We are saying nothing about you having bargained in bad 
faith. We are not imputing motive to you. We are not imputing 
illegal intention to you. What we are saying to you is that, in 
our view, the overriding and primary consideration is to break the 
impasse and we are going to break it. 


"Given the weighing, on the one hand, of the general policy 
Srpcheract to permit collective agreements, co be concluded, and on 
the other hand, to permit people to negotiate freely, we are not 
persuaded that your uncompromising position has permitted the 
first objective to be achieved. Therefore, we are making a 
direction: we are going to first-agreement arbitration. 


That is not only a tenable construction of the section. 
Given the wording of the section and comparing it to section Ld 
it is the correct interpretation of the section. For a tribunal to 
take a different interpretation would be an error of law and a 
reviewable error of law. That is clause (b). 


Before I leave that, I should just say that in the 
jurisprudence on bad-faith bargaining the board has said time and 
again that so long as there is a business reason advanced for a 
tough bargaining position it will not get into the substance of 
the proposal. It will not go behind tough bargaining. 


That being the case, this is the window, the Opening, the 
invitation, and it is the obligation on the part of the board to 
do that, to assess the nature and content of the bargaining 
proposal put forward by the respondent that is causing the 
blockage in the pipe. That really, in a truncated way, is the 
argument on the very radical significance of clause “0a (2) bE 


The other very important provision of the section is the 
last one, "Any other reason the board considers relevant.’ Let “me 
say at the outset that this is not open-ended. That determination 


has to be made, again in my legal view, in the context of 
frustration. 


Once the board has determined that there is an impasse and 
that none of the other subsections applies, lI think it is entitled 
and obliged to consider other reasons that may be advanced, 
including what might be called externalities. 


For example, let us take a situation where the application 
for first-agreement arbitration has been preceded by a series of 
unfair labour practices--a tough employer has committed a series 
of unfair labour practices and has either been found to have done 
so or nas manifestly done so--with the result, as the adjudicator 
says, that there has been a chilling effect on the members of the 
bargaining unit. 


When they go into bargaining, the employer knows his conduct 
has had this effect and that the effect has been to undermine the 
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authority and bargaining posture of the bargaining agent. 
Therefore, the bargaining agent is not in a position to advance 
what it would have to advance in order to sell a decent, 
reasonabie and acceptable collective agreement. 


Let us assume the board were persuaded Otuenaveancesaid 
"Because of that, there has been a distortion in the relationship 
between these two parties, which we are satisfied of and which is 
external to any conduct in bargaining jtself,": which wouldsebe 
covered by section 15, "and therefore, for that reason we are 
going to direct that there should be first-agreement arbitration." 
That is one situation. 


There is nothing in the act now--certainly not section lL5, 
the bad-faith bargaining section--which would accommodate that 
Situation. If the board attempted to accommodate it, it would be 
acting beyond its jurisdiction and committing a reviewable error 
of law. I think that is very important. 


The other situations that come to mind fairly readily in 
clause (d), are the situations--I go back, as you dope toe fico 
Plastics, Fleck Manufacturing, and there are probably many 
more--where there were externalities having to do with a labour 
dispute which had nothing to do directly withetheveonductsor the 
bargaining parties; where, for example, there has been a Lotso£ 
local press about the nature of the dispute, where there has been 
police involvement, where there has been the presence of ithird 
parties such as security guards, dogs or whatever. It is almost 
like getting a fair trial im a jury case where the externalities 
have been such that the capacity of the. parties, particularly the 
trade union, to bargain freely and get a decent shot at a 
collective agreement has been so badly distorted by these 
externalities that you can never recreate the climate in which a 
free negotiating situation should be operating. 


In that situation, the board would be quite entitled, and on 
the appropriate evidence even obliged, to say: "That is the reason 
we should remove this situation from the usual context in which 
the general resolution is a strike, a lockout or you pole-axe each 
other until you bleed white. We are going to take it out of that 
situation and we are going to have first-agreement arbitration." 


I have given you three or four examples of why I think this 
test is fundamentally and radically different from a bad-faith 
bargaining test. No doubt as the proceedings go on, you will hear 
from others who disagree with that. However, I put that to you and 
I put it on the record as my belief as a lawyer--1 am not talking 
policy now--that we have a different test. 


Diss 30am. 


Mr. Mackenzie: If the change is as dramatic as you 
indicate, obviously some of us do not agree, and a good number of 
your legal compatriots do not agree. If that is the case, what 
difficulty would the deputy have with a more open access based on 
some kind of time frame in the report of an officer rather than 
setting up what you are detending here as not being bad faith? It 
certainly raises questions as to how many interpretations we are 
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going to need of what is or what is not an uncompromising nature 
in the bargaining process. 


If you go through enough bargaining, you can find a company 
sitting down and making a concession a week on very minor items, 
but the takebacks, union security or any number of other issues 
are non=negotiable from day one. It is'very difficult, as I am 
sure the deputy knows, if there is any progress being made on any 
item at all, even though the fundamentals of that contract 
negotiating session may be being denied totally. Why go this route 
where you are going to have an argument, when, given some time 
fraine, it could be done more simply with an access? 


Hon. Mr. Wrye: Perhaps I should answer that. We are into 
an area where a determination has been made by the government. You 
raised an option which I would call time-limited automatic access. 
A further option would be to simply have automatic access. There 
are a number of variations one can put forward. 


Mr. Taylor: Automatic access is mandatory access. What 
Bob was talking about is that it should be mandated. 


Hon. Mr. Wrye: When I say automatic, I mean automatic 
access that would be granted with no threshold test. An access is 
simply a right. It can be done with or without time limits. 


In order that the committee understands some of the options, 
although I am sure Mr. Mackenzie knows them, the trade union at a 
point shortly after certification could make the choice whether to 
take the automatic access route or to bargain collectively. Once 
having entered the collective bargaining pathiwith the; raght! to 
strike or to be locked out at the end of that collective 
bargaining process, a union would eithershnotube abhbemtor get 
arbitration or would only be able to get it on a much tougher 
test, suchas bad ‘faith only. 


The government will be interested in hearing the views and 
the determination of the committee. Having considered the option 
you raised, Bob, and the other two options I pointed out, the 
government made the determination that this was a reasonable and 
responsible way to go. It thought there were difficulties with a 


pure right which, quite frankly, we had. 


It was a decision that was not taken) lightly; it was a 
decision taken after substantial discussion with my cabinet 
colleagues. The committee's will is obviously its own, but the 
option you put forward was not the option on which the government 
decided at the end of our discussions. 


Mr. Chairman: Let us proceed. We are straying intowehe 
merits of the bill, rather than what is in thepbill. fhatiwikl 
come in clause-by-clause debate. Are there any other comments on 
subsection 40a(2)?. 


Mr. Taylor: Please correct me if I am wrong--this is my 
interpretation and I understand we are getting into policy if we 
question the interpretation--but as l understand subsection 
40a(2), there is a discretion on the part of the board whether to 
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grant the arbitration route. In the cases enumerated, it iss 
mandatory that there be arbitration. Is that  theveg pst cofgehis 
subsection? 


Mr. Mackenzie is concerned that there may be a Wittlesecnack 
in the door, that it may be open a little bit. Experience will | 
tell how flexible it is or how wide the door is open. The gist of 
subsection 40a(2), as 1 read it, is that there is a fundamental 
discretion on the part of the board whether to effect arbitration 
on a first contract, except in most cases enumerated in clauses 
(a)to:.(dyel if sittetablsawathingchat ainbit, the board has no 
discretion. Is it mandatory that there be arbitration? 


Mr. Armstrong: No, that iStnourrrehe. sLeceme(2O4CV Er sae 
again. On receipt of the application, the task of va%board in 
determining whether to grant arbitration is a discretion of the 
poard. I argue that it would be unreviewable discretion unless 
they ask themselves the wrong question or commit an error of 
jurisdiction. 


They have to make a threshold determination. Finstiotuadt, 
is there an impasse? Are they satisfied that bargaining has been 
frustrated? Then they have to ask themselves, has that impasse or 
the frustration resulted from any of the matters enumerated in 
clauses (a) to (d)? They have to answer both questions in the 
affirmative in order to grant access to first-agreement 
arbitration. To answer your question specifically, there is no 
situation where the statute mandates them to give first-agreement 
arbitration. 


Mr. Taylor: If the board finds, or it appears to the 
poard, that collective bargaining has been frustrated because of 
any of the four reasons enumerated in clauses Canoitos (4d) yeetthenmtne 
board must arbitrate. 


Mr. Armstrong: That is true. 


Mowilay lors: “Theres iseno discrecuonadnecnatecase.mlLnataus 
findingroLeraccyyusmitanot? 


Mr. Armstrong: Once the findings have been made, that is 
what the board must do. 


; M Taylors Thate rsinotedisereevonatyam in my Wvaiews shat 
is mandatory. If those facts are present it is mandatory. 


. Mr . Armstrong: If you are using that in that sense, once 
those findings are iaade, the board must direct first-agreement 
arbitration. It has no other alternative. 


Mr .aChaitman:. [tidoesisay Wshalin 


Mr. ulaylor sltesays ‘shally, “syes.gsihat ase imandatonyawein 

the first part of that subsection, however, it strikes mre that in 
general terms it is permissive. The board shall consider and make 
its decision within 30 days of receiving an application. That is 
permissive, as I read it, but with the finding of fact of 
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frustration because of the four enumerations, it is mandatory that 
there be anpitracvon:. 


Mr. Chairman: I agree with that. Tne word "appears" is 
not as definitive as the word "shall.'' That is a discretionary 
aspect of the subsection, is it not? 


bks40ea ae 


Mr. Armstrong: The point I was getting at, so as not to 
mislead anybody, is that the board is assessing the nature and 
quality of the evidence. It is similar to a criminal case in 
court. If you find certain facts in a criminal case, you have to 


convict, but how the facts are viewed and how the evidence is 
weighed is up to the tribunal. 


Let us take another example. There are administrative law 
cases that say, for example, that a court will not interfere with 
the tribunal's assessment of the facts unless the findings are so 
perverse, unless they ignore the facts, unless they find the facts 
to be so--let us say the evidence is clear that there is an 
impasse, bargaining has been frustrated and they ignore the 
evidence and say, "We disagree; we are not finding that sinefhat 
would be a reviewable error. 


I was saying that it is the tribunal that is assessing the 
evidence and in that sense it is not directed to do anything. Once 
it makes those findings--you are right on this--it has to direct 
settlement by first-agreement arbitration. 


Rar Haggerty: Tide dhikethearingteidiscovery” 


Mr. Taylor: Clause (d) is so broad that I surmise there 
would pe arbitration in every case. 


Mr. Armstrong: Clause (d)» rstbroad), butm@to:p returnacto the 
point I made, I do not think it is open-ended. It is very broad 
and there will be arguments by some that it is indeed open-ended. 
I think it has to be read in the context of the whole section and 
there certainly has to be a finding of frustration. On the face of 
Lots av eryaproad. 


Mr. Reville: I can think of one example where clause (d) 
probably would not lead to an automatic hearing. That would be 
where the board finds that it is the applicant that isthe cause 
of the frustration. Surely, it would not able to come with less 
than clean hands before the board and ask for this remedy. I agree 
with the deputy minister that the clause is not open-ended, but if 
there is a relevant reason I agree that it is mandated. Once you 
find frustration and a relevant reason for the frustration of the 
bargaining process, I think there is a mandate to hold a hearing. 


Mr. Taylor: As long as it is not self-induced. 


Mr. McGuigan: What would happen in a situation: where a 
company says: We cannot raise our wages. Our market is very 
narrow and we would go out of business''? It says in clause (b),_ 
“ithout reasonable justification." What if the company brings in 
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reasonable justification? It brings in the books and the evidence 
as to its position in the market, and it becomes evident the 
company cannot move without going out of business. 


I can think of a case of a farm machinery manufacturer in my 
riding about five or six years ago. At the time, Il think the 
workers were getting $6 an hour, without a union. The union came 
in and I think it bumped the hourly wage up to about $10. About 
two years later, the company was bankrupt. I know one of the 
labourers quite well because he lives near me and he is now 
working ror $5 an hour. Because of his age and category, even if 
another opportunity came along to get into a factory, he would be 
bypassed. That fellow will be at 5 an hour) forsthe rest: afhis 
Life. Wnat would happen if the board--we agree that the company 
cannot give any more money. What happens from that point on? 


Mr. Armstrong: You are at the core of the debate and it 
is a very important question. You will appreciate that much will 
depend on how the board views the words. I have given my 
interpretation of the labour board's exclusive jurisdiction. Let 
me roll it. bactaa -battandyisaythat supetomow, under ytheabad faith 
bargaining section, tne board quite rightly has said: ''We are not 
in the business of making economic judgements on the business 
rationale that is being advanced by the employer for taking a 
tough position. As long as it is based on business reasons then we 
are not going to hold it is bad faith bargaining." 


I would argue that this section gets the board right into 
the question, in doing the screening, of making a determination as 
to whether the position of your hypothetical employer is or is not 
reasonable in the economic collective bargaining context. If the 
board were to determine that the case was valid and that the 
employer was advancing an economic argument that commended itself 
to the board, in that situation the board would not grant 
first-agreement arbitration on the theory that the employer ought 
not to have its faith put in the hands of a third party when it 
had a valid economic argument. 


Mc. ‘Taylor: -ltvmight, because titsis discretionary. jit 
becomes discretionary. 


Mr. Armstrong: I was going to come to that. On the other 
hand, it might say: "We have listened to your argument. We have 
looked at your balance sheet and at your competition. We think 
there is no reason why you should not be subjected to third-party 
determination. The strike has gone on for X number of months and 
we are going to settle it for you, taking into account the 
economic arguments you have put forward." 


Again, @Uidovwnotigwant JtoustrayGgintospolicy, abudtieituis 
precisely for that reason that the proponents of nonautomatic 
access would say there ought to be a screening device so that a 
determination can be made as to whether the positions being 
advanced are legitimate and justifiable in a collective bargaining 
sense, and therefore that the economic argument should continue 
across the bargaining table and on the picket line. 


Mr. Mackenzie: In the economic statement, the figures 
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should be readily available without question. 


Hon. Mr. Wrye: I will stray. Presumably, and Jim uses 
the example, I think that a respondent who wished to avoid 
arbitration would want to put its best case, and its best case 
would obviously include coming in and throwing open its books to 
the board and saying: ‘Here is what we have been telling the trade 
unions. They want $1 an hour. We lost money last year. If we have 
to go another $1 an hour, we are out of business." None of us 
sitting around here knows what the board will say in that event. Il 
acknowledge we do not know what the board will say. 


Mr. McGuigan: I assume if they did come to that point 
the books would be open. In my view, they would have to be public 


to justify the case. Here you have a certified union and you have 
the board saying, 'We do not think the company can give any 
further award." What is the next step? 


Hon. Mr. Wrye: If the board says in any of these events, 
that or any other one, "We deny the application''--you may have 
other cases where the board will deny the application because not 
enough bargaining has gone on. There is any number of reasons why 
the board, for reasons of time or on the pure merits, may deny the 
application. Presumably the parties go back and continue to 
pargain collectively. If there is a strike or lockouty in placed; 16 
continues and the parties continue to make their efforts to reach 
a collective agreement amongst themselves. 


Using your scenario and your example, presumably that is 
what would happen. The board would say, “The nature of the 
bargaining by the company has been fairly uncompromising, but 
there has been a reasonable justification." Consequently, let us 
say it has been frustrated but not because of the respondent and-- 


Mr. McGuigan: The strike would go on then until one side 
or the other. gave in. In the meantime, the operation cannot 
continue. You cannot hire alternate people. 


Hon ari. Wrye:| You ican under our Law. That is another 
matter. 


Mr. McGuigan: Did you say "can" or Meannotid 


Hon. Mr. Wrye: Replacement workers continue to be 
allowed in the province. 


Mr. Chairman: We are discussing the possibility of the 
second accord. Is there anything else, Mr. McGuigan? 


Mr. McGuigan: No. 
Li: 50: tam. 


Momiela y Lori: Following up on what Mr. McGuigan said, the 
board might very well look at that situation and say, "Yes, if» the 
union insists on this type of wage settlement and the company 
looks through the books and all the economic facts it can muster, 


the company or the employer will go out of business." The board 
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might determine that, but the board still is in a position to send 
that to arbitration. 


Hon. Mr. Wrye: Yes, but then if one leaps ahead, and Ii 
should notyem thankethated ame correc’ an anta Cipating = 


Mr. Taylor: I am not saying that is bad because-- 


Hon. Mr. Wrye: If the board says, "None the less we are 
going to allow access,'' and it is not reviewable, the next shot, 
as it were, for the employer in this instance comes in subsection 
40a(15), matters to be accepted or considered, which reads: 


"In arbitrating the settlement...and account may be taken 
OL Gis 


'’(c) such other matters as the board or board of arbitration 
considers relevant to a fair and reasonable settlement." 


Presumably it would allow the company to plead its case. In 
essence, in this case the company is pleading poverty, but Poemwid 1 
allow the company to plead poverty one more time. 


Mr. Taylor: It can anyway. What I am saying is that it 
is not necessarily bad. If the board has faith in the arbitrator 
and says, "You have to have a third party come in here and mandate 
a settlement," perhaps that is the route to go to keep the company 
operating and the men employed. Maybe it is a judgement call with 
respect to the confidence the board has in the arbitrator. 


Mr. McGuigan: I was not thinking of the Visa strikers. I 
am thinking of smaller companies who have picked out a little 


narrow niche in the market. I am familiar with the ones in farm 
machinery which make one or two products and have a little niche 
in the market, but it is a narrow niche. I was wondering how these 
companies would fare, but I am satisfied with your answers. 


Mr. Armstrong: The 30-day period in subsection 40a(2) is 
a fast track. I do not want to assume what you will hear from 
others, but you may hear that 30 days is too fast or unrealistic. 
I suppose in anticipation of that the view of the ministry is that 
there is no more important application than one for first 
agreement arbitration, given the general purpose of the act. I 
think it is fair to’ say that the’ 30 days is an important. issue. 


Hon. Mr. Wrye: We debated the time of 30 days. I want to 
draw this particularly to the committee's attention. In my opening 
statement I referred to the times. If there is any one time frame 
we really wrestled with and that I am extremely open to hearing 
argument on it is this 30 days. I want to assure committee members 
that we debated other numbers extensively. My only request to you 
is that given the nature of these situations, the uncertainty and 
general unhappiness that you would have in any event and the fact 
that in many cases you will have workers on a picket line, people 
out on strike losing money, a company which tinay or may not be 
working, thus may be losing money, we want to get on with the 
issue of determination of access. 
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If the committee in its judgement does not think 30 days is 
realistic, I am quite prepared to consider changes. I only ask you 
to look at the fact that we want this matter on a fast track. If 
you think taetast itrackmought tombe a figure other than 30 days-- 


Mr. Taylor: Could this be considered directory only? 


Mr. Armstrong: I think the answer to that is, yes--l 
guess counsel is not here at the moment--because in the Polace 
Act, for example, there is a provision formarbitrationa toape 
completed within 60 days. There is a fairly famous Court of Appeal 
decision which says arbitration is not nullified if it is missed 
and obtained on the 62nd day. In that sense, it was directory as 
opposed to mandatory. None the less, it gets people moving. 


Mr. Taylor: What I am saying is there may be flexibility 
in there anyway. 


Hon. Mr. Wrye: If you look at section l/, "the parties, 
by agreement, or the minister may extend any time limit set out in 
this section...'' Having said that, quite frankly, if 30 days is 
too short and I have to extend all the access questions, I would 
have a concern. If members of the committee, after hearing from 
witnesses and debating amongst itselves, and we as a government, 
after listening to and reading the submissions, feel that a 
different figure is more appropriate, I am quite open to move to 
that. 


There is no magic in, the number arrived at other than that 
-we tried to put it on as fast a track as reasonably possible. If 
the committee feels that we have not gone far enough or, more 
likely, that we have gone too far, lI certainly am very open to 
consideration of a change. 


Mr. Mackenzie: Has the minister received any 
representations on this? Both he and the deputy have raised it and 
it has been raised before. I do not know of any complaints about 
the time frame. 


Hon. Mr. Wrye: I have heard some suggestions that we are 
being unrealistic in this one area, that the track may be too 
quick. The short answer is there is nobody desiring to move it to 
80 days or anything like that. The line has been, “You are going 
to be extending most of these access things ifyvyouwLleavesit=) 1 do 
not know. I hope you will question witnesses. If the committee is 
satisfied with it at the end, we hope to be able to make it work. 


Mr? Taylor:, You get into; a numbers game though. If it is 
a matter of procedure as opposed to substance, Loa USsenOcwa 
substantive matter. I do not know; you have to have a cut-off date. 


Hon. Mr. Wrye: Yes, you do. It is a question, whether we 
have chosen a realistic cut-off date. I think we are dealing with 
wieihemmehe number ms realistic. Ought 1t)to be 5) or 40 days? If 
we get much beyond that, I would think we had not only chosen a 
difrerent number but also had gotten off the fast track. This is 
the one thing I do not want to do. 
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Mr. Taylor: You are extending it to 40 days instead of 
£0. 30 daysvltmis stillea»matter *or directory only. It is a matter 
of procedure as opposed to substance. 


Mr. McGuigan: Probably the lawyers on our committee 
would be best able to answer this question. I assume there is a 
limited number of labour lawyers and arbitrators. Also, they are 
probably working on more than one case. They cannot make a living 
doing one case a month or something. They have to juggle their 
time from this case to that case, depending on the time the board 
allows them. 


Will the 30-day time frame make that unworkable as far as 
they are concerned? Will they need a few more days for more 
flexibility? Will it make any difference in the business of going 
from one case to another? 


12 noon 


Hon. Mr. Wrye: I remind you again that we could have a 
situation where the application comes in even as the workers are 
out on a picket line and/or where the company is not doing 
business, perhaps getting itself into economic difficulty. Given 
the sensitive nature of these cases, we think it is important and 
critical that the application is heard in a timely manner. We 
would assume those who appear on behalf of companies and unions 
will understand their obligation to clear the decks and have the 
hearing. 


I would like to share my frustration. Once you get into this 
slippery slope of saying, "The lawyers want to adjourn until two 
weeks from Thursday," there is some evidence that there is no end 
to it. The government believes, in bringing forward this 
legislation, that it has to be done in a timely fashion. 


Mr. McGuigan: leagreeywithethace 


Hon. Mr. Wrye: Who is this legislation for? It is for 
employers and employees. That is what it is all about. They are 
the ones who will be directly affected by it. With respect, the 
lawyers will have to fit their schedules to meet the importance 
that both employer and employee have in this legislation. 


I have talked to some labour lawyers who have seen the bill. 
I have had an opportunity to meet with them informally. They 
raised a small concern about the 30-day time frame, but--as I said 
to Bob Mackenzie--it has been a concern about whether 30 days is 
too short for the complexity of some applications. 


A concern from the bar has not been put to me, but I do not 
know if the deputy has heard anything. The bar did not say, 'We 
will not be able to schedule this." I think they understand their 
obligation to clear the decks and to clear their schedules. 


' Mr. Haggerty: I have no difficulty accepting the 30 days 
laid out in the bill. It allows both parties to reconsider their 
positions before going to arbitration. With good faith bargaining, 
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as long as the two parties have that 30 days to work, they inay 
come up with an agreement acceptable to both parties. 


In the civil courts, a lawyer can say: "My schedule is not 
ready for this hearing within the 30 days. I want to defer it for 
another 30 days.'' You will get a backlog under the Labour 
Relations Act, the saime as in the civil courts. By having a 
definite 30 days in the clause, the parties will nave to look for 
that final settlement. 


Mr. Chairman: Can we move on? We shall have time to 
debate the bill at the end of the hearings during clause-by-clause 
debate. This is a gentle reminder. 


Mr. Armstrong: Subsection 40a(3) is the presumption in 
favour of an arbitration board. As you will see, it provides that 
where the labour board makes a positive direction, the matter is 
to go to first-agreement arbitration. It will be a board of 
arbitration hearing unless, within seven days of giving the 
direction, the parties notify the board they want the labour board 
itself to hear the case. 


Mr. Haggerty: Will there be any program within your 
ministry to catalogue all the decisions so they will be readily 
available to parties involved in labour negotiations? 


Mr. Armstrong: Do you mean a decision on whether to 
issue a direction? 


Mr. Haggerty: Yes, when a direction comes down, WiLL eit 
be catalogued? 


Mr. Armstrong: All the labour board decisions are 
reported on a monthly basis in the labour board monthly reports. 
They are available in a timely fashion. 


Mrs Haggerty: Will that continue? 


Mr. Armstrong: Yes, that wild continues lneylane 
available to the parties even before the monthly reports are 
published. But they are publicly available and broadly distributed 
in the monthly reports. That will apply to these decisions as well. 


Mr. Mackenzie: I am not sure if this is the; place to 
raise the question. Where the board would be handling the 
settlement, how are we going to deal with the delays in the 
current situation at the board and take on this new responsibility 
as well? 


Hon. Mr. Wrye: That matter has been raised in the past 
in a number of cases. In general, I as minister feel no 
compunction in pointing out to my colleagues in a very real way 
the impact of new government initiatives as far as manpower 1S 
concerned. It is fair to say there is a sensitivity on the part of 
the government. There is a manpower impact that will bei felt™y 
through this legislation, and we will be attempting to deal with 
tnat matter. 
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You are as aware of and sensitive to the backlog of the 
board as I am, and we obviously do not want this legislation to 
make it worse. 


Mr. Mackenzie: The point is, arideel peh ink’ “i Gjeus 
fundamental, the reason I am surprised that anyone would object to 
the 30 days we discussed a few minutes ago, ioewelfar.em iin a 
situation with probably the most difficult, the nastiest and most 
destructive of labour relations situations in many of the first 
contract disputes. If we should have them going to the board in 
view of the current delays--we have some cases a couple of years 
old, as you know, not that these cases would be necessarily in 


that category--it boggles my mind. 


Mr. Armstrong: Subsection 40a(4) deals with the 
situation where the arbitration is done by the board; that is, 
where the parties elect to request the board to dort. tlemprovedes 
in essence that the board is required to appoint a date for a 
hearing, to commence the hearing within 21 days of the giving of 
notice and to issue its decision on the first agreement within 45 
days of the commencement of the hearing. 


Ms. E. J. Smith: I have a question because it is my 
first go-through on labour negotiations. In the circumstance of 
two sides having agreed on arbitrators and the first thing the 
arbitrators do is decide to turn it back to the board, would that 
be usual or extremely unusual? 


Mr. Armstrong: It is in the hands of the. parties. Going 
back to subsection 40a(3), the scheme of the act is the 
presumption that the parties will have it done by private board of 
arbitration--we will get to the method of selecting that in a 
moment--unless they jointly request tne labour board to do it. It 
is entirely within their control. 


Ms. E. J. Smith: Then I misunderstood it. Would these be 


the two parties that labour and management themselves select to go 
to the board? 


Mr..jArms trone Siihat “1swexact byainient. 

Mr. Haggerty: I want to follow up on that question with 
regard to this section. I presume no lockout or strike is 
permitted in that time, because we are looking at 65 or /0 days to 
go through this whole scenario. 


Hon. Mr. Wrye: That is another section of the act. There 
is no strike or lockout permitted and it ends one that is ongoing. 


Mr. Armstrong: That is subsection 40a(1l). 
| Hon. Mr. Wrye: Yes, if you want to read ahead. 
Zs) p.m. 
Mr. Chairman: Before we move on any further, we are 


going to be missing one of the caucuses entirely within five 
minutes. Is it appropriate that we adjourn at 12:15 instead of 
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12:30? Are there any problems with that? We will not finish anyway 


by 12:30. Will we come back again at 2 p.m? Okay. Let us go ahead 
UtiC ee Ze 


Anything else on subsection 40a(4)? Okay. 


Mr. Armstrong: Subsection 40a(5) is the private 
arbitration situation, the one contemplated by subsection 40a(3) 
unless the parties elect otherwise. It sets time limits for the 
construction of the board of arbitration. 


Within 10 days of the giving of the direction by the board, 
each party informs the other of the name of its appointee to the 
board of arbitration. It is a three-person board. The selected 
appointees, within five days of the appointment of the second of 
them, appoint the chairman. 


It may be useful to do subsections 5 and 6 together. 
Mex eChadrman: Sure. 


Mr. Armstrong: Subsection 40a(6) provides that if a 
party fails to make an appointment as required by subsection 5-- 
that is, if the parties have failed to appoint their nominees Or 
the nominees fail to agree on a chairman--the appointment of 
either the nominee or the chairman is made by the minister on the 
request of either party. 


Mr. Chairman: Do they make their own choice of chairman, 
if they can agree? 7 


Mr. Armstrong: Yes. If they cannot agree, the minister 
Will. do 16 Sior‘them: 


Mr. Haggerty: When you are dealing with this private 
arbitration, you are going to get into an area thatwecould be 
costly to both parties and even to the Ministry of Labour itself. 


For example, I think of the Ontario Municipal Board. If any 
person goes before it, there is usually a charge or a fee that is 
initiated right from the beginning to stop any frivolous 
complaints or grievances or whatever it may be that the two 
parties cannot agree to. 


Is there any possibility that we should be looking at that 
here? Somewhere along the line, the user has to pay. 


Hon. Mr. Wrye: They are going to pay. If you read ahead 
to subsection 8, in private arbitration they pay for their own 
nominee and then they pay one half of the cost of the chairman. 


Mr. Haggerty: Do you know what cost would be involved in 
that? 


Hon. Mr. Wrye: The parties split the cost of the 
chairman. The cost will vary from arbitration to arbitration, 
depending upon its complexity and the amount of time involved. 
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Mr. Haggerty: There is no set fee, though; a bottom base 
Mne* foreyht. 


Mr. Armstrong: No, but there is a private market out 
there that is operating with a vengeance. 


Hon. Mr. Wrye: I could lose nalf of my staff. 


Mr. Armstrong: That is right. I do not want to put 
figures on the record. Mr. Pathe, you are the expert on that. 


Mr. Haggerty: Give us an idea of what we are looking at. 


Mr. Pathe: The last I heard, for a one-day hearing and 
the writing of the award, arbitrators are charging anywhere from 
$800 at the low end to-- 


Mr. Haggerty: That is not per hour we are talking about, 
isi td 


Mr. Pathe: No, that is for the day and the writing of 
the award. It could be anywhere from $800, for some of the 
arbitrators who came into the system more recently, up to about 
$1,500 or $1,600 for some of the mainstream acbitrators who¢are 
being hired. 


Mr. Mackenzie: I think $1,200 to $1,500 per day is much 
more on stream. 


Mri racie: That is the range. I agree that $1,200 to 
$1,500 is reasonable. 


Mr. Haggerty: I have not really looked at subsection 8. 

Mr. McGuigan: Neither have I. 

Mr. Haggerty: I am thinking of the land compensation 
board, for example. It may be charged to one party who may have to 
absorb all the cost. I am looking at some way of discouraging them 
from getting to this level. They should sit down somewhere and 
agree before that. The cost factor might be something. 


Hon. Mr. Wrye: We looked at that. There was some 
discussion, but we opted not to do it. 


Mr. Mackenzie: It is an ongoing argument, Mr. Haggerty. 
Mr. Haggerty: I know that. 
Mr. Chairman: Anything else on subsections 5 or 6? 


Mr. Armstrong: Subsection 40a(7) is sort of a standard 
clause when you have boards of arbitration; it is standard in one 
sense but not in another. 


The first part is fairly innocuous. It says the board of 
arbitration shall determine its own procedure but shall give full 
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opportunity to the parties to present their evidence and make 
their submissions. 


Section 108 applies to the board of arbitration and its 
decisions and proceedings as if it were the labour relations 
board. That refers to what is called a privative clause. Section 
108 of the act says that, in effect, the decisions of the labour 
relations board are not subject to appeal or review by the courts. 
Tnat is what it says. Legally, it means you cannot go to court 
except on an application for a judicial review--this is a gross 
oversimplification--and then you can go only when, in this case, 
the board of arbitration commits an error of law on the face of 
the record or exceeds its jurisdiction. It is a very limited form 
of appeal. Legislative counsel may have a more coherent 
description of that than I do. 


Mr. Revell: I do not think it can be said any more 
succinctly. The operation of sections such as 108 is an attempt to 
limit intervention by the courts in the decisions of 
administrative tribunals and panels. 


Mr. Mackenzie: Can the deputy or minister give us any 
indication of what is happening with respect to requests for 
judicial review? 


Mr. Armstrong: We can probably give you some statistics 
on this before your hearings get too much further along. Bear in 
mind that there is no privative clause in rights arbitrations. Is 
there a privative clause under the Hospital Labour Disputes 
Arbitration Act? 


Mr. Pathe: I do not think so. 


Mr. Armstrong: My impression is that there is more and 
more access to the court in rights arbitrations. We do not think 
that is a healthy trend. That is why we thought there should be a 


privative clause. We will get some figures for you. 


Mr. Chairman: Let us complete subsection 40a(7) when we 
return at 2 p.m. 


The committee recessed at 12:20 p.m. 
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Tne committee resumed at 2:18 p.m. in room 228. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 65, An Act to amend the 
Labour Relations Act. 


Mr. Chairman: Are there any objections to beginning 
before the minister gets here? Mr. Armstrong and Mr. Pathe can 
take us through the sections of the bill. I have to leave at 2230 
p.m. but Mr. Ramsay will look after things for the rest of the day. 


Let us commence. When we adjourned before noon we were on 
subsection 40a(7). Are there any further questions or comments on 
on that? Mr. Haggerty. 


Mr. Haggerty: If I can find my place. I am looking for 
the section of the act on which the legislative counsel made 
comments. There was quite a bit of Latin terminology in that 
section, everything but de novo. I was wondering just what it 
meant. 


Mee Revol: Section 108 of ‘thesact? 
Mraetiagzerty: al do not know where we left off. 


Mr. Chairman: An amendment to purge all that from the 
accuwouldmperinvorder. 


Mr. Revell: We are getting there. 


Mr. Haggerty: Yes, that is the right section, Boards s 
orders not subject to review." Can we have the meaning of that in 
English? In layman's terms. Let me put it that way. Even lawyers 
get confused with terms like quo warranto. Let us have an 
explanation of that section. 


Mr. Revell: The section provides that the courts are not 


to review any decision of the board for any reason. There are a 
number of ways things can be brought before a court for review. In 
the list that is set out here, “injunction, declaratory judgement, 


certiorari, mandamus, prohibition, quo warranto,'' you will notice 
there is then an “or otherwise." 


Mr. Haggerty: You have covered everything. That is like 
miscellaneous. 


Mr. Revell: Yes. This predates me by a long time. Not 
being a courtroom lawyer, I am not altogether familiar with all 
these remedies. 
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An injunction is where somebody comes forward and asks for 
an injunction that something be done or not be done. A declaratory 
judgement is a judgement where you are seeking no monetary damages 
per se but you are asking the court to give you a declaration that 
this is your right or that the other person is in the wrong for 
whatever reason. I must admit I am not sure what certiorari is. l 
have not dealt with this aspect of litigation in a long time. 


Mr. Haggerty: Is there any violation under the Charter 
Oe te ic See tg ute 


Mr. Mackenzie: I would like to know what it is too. 


Mr. Chairman: Mr. Mackenzie might be able to help us out 
here. 


Mr. Armstrong: Actually, it is so old that I know what 
it is. It has been subsumed now under the Judicial Review 
Procedure Act. Certiorari is a motion to quash. 
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Mr. Mackenzie: Why the hell does it not say a motion to 
quash? 


Mr. Haggerty: Why do you not put it in there,so it is 
understandable? 


Mr. Revell: One of the reasons I am not familiar with 
this terminology is that most of it predates the Statutory Powers 
Procedure Act and the Judicial Review Procedure Act. While these 
remedies are still known to the law, the terminology is not used 
much any more. 


Inter jection: It isisimply called an application for 
judicial review. 


Mr. Revell: I should be more familiar with the old law, 
but I like to think of myself as being so young. 


Mr. Haggerty: Mr. Chairman, I see I should not have 
raised that question. 


Mr. Chairman: Ray, you should know better. 
Ms. E. J. Smith: You are too young to understand, Ray. 


Mr. Chairman: Are there any other learned questions on 
subsection /? 


Mr. Haggerty: We cannot get any learned answers. 


Mr. Mackenzie: I would like to make it clear, Mr. 
Chairman, that it is not a learned question, but I did not hear an 


explanation for mandamus. I have heard that term often enough that 
I probably should know it. 


Mr. Armstrong: Mandamus is an order requiring somebody 
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to do something as opposed to™an* order? to“quash. ItPis ayposative 
order requiring a body to take certain action that it has 
previously refused to take. 


Mr. Chairman: We finally got an answer as learned as the 


question. Anything else on subsection 7? Can we move on to 
subsection 8? 


Mr. Armstrong: We touched on subsection 8. The minister 
spoke to that. It deals witn the expenses of the board of 
arbitration. The minister pointed out that each party has to pay 
the remuneration expenses of its own appointee and half the 
remuneration expenses of the chairman. That is fairly standard. 


Mr. Mackenzie: Is there any challenge possible to that? 
Could a firm refuse to pay its share? I guess if they are the 
successor they could not. 


Mr. Armstrong: It is a positive duty and technically 
speaking, failure to comply with it would be a statutory offence. 


Mr. Chairman: A mandamus almost. 


Mr. Armstrong: Do you want to speak to the enforcement 
mechanism? 


Mr. Revell: With respect to this, there is no 
enforcement mechanism in the act and it may be something that we 
should be reviewing with ministry counsel during the next few 
weeks while this is at public hearing. Normally, where you have a 
statutory duty the remedy is not a CONnUTractUabiol en emLOmGeCover:. 
It is a fine or whatever other remedies are specifically provided 
in the act. 


Mr. Mackenzie: Am I reading you right in saying that the 
answer to my question could be yes? They could refuse to pay their 
share? 


Mr. Revell: I am saying that could be the answer, and Lec 
is something I will have to review with ministry counsel in the 
next several weeks. 


Mr. Armstrong: There are a number of compulsory 
arbitration statutes, the Hospital Labour Disputes Arbitration 
Acteethe PolicenAcke the Fire Departments Act. The government pays 
for some of those, for example, the Hospital Labour Disputes 
Arbitration Act. It may be the same for the Police Act. 


Mr. Pathe: Certainly the hospital act and the Crown 
Employees Collective Bargaining Act. 


Hon. Mr. Wrye: We will take a look at that. 


Mri Taylor: This*kind of a provision is not unusual, is 
it? There is no wrong without a remedy. 


Mr. Pathe: It is to be found in most collective 
agreements. 
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Mr. Taylor: Does this pose a problem? I do not think it 
poses any problem. I suppose technically you could convict LOL 
breach of the statute. Then you could bring a civil action to 
recover your money. 


Mr ATMSELON Siw eS. bl led Se aDOUCelLiavaway..u t would be 
surprised if you wanted to go further and provide remedies. 


Mr. Revell: The way it is drafted at present is not 
dissimilar to what you would find in subsection 44(5) on page 19 
of the office consolidation. 


Mr. Mackenzie: It depends on whether you dealing with an 
Automative Hardware or an Irwin Toy. 


Mr. Revell: As far as I know, collecting on these 
arbitrations has not been a problem during the good many years 
this act has been in force. 


Mr. Chairman: Anything else on subsection 8? Subsection 


Mr. Armstrong: In subsectionsgs the, time Limit sec our 
for the board of arbitration is equivalent to the provisions in 
subsection 4 for the Ontario Labotir Relations Board. 


Mr. Revell: May I jump in at this point? I believe this 
is where one of the amendments handed out this morning starts. The 
present subsection 9 will be replaced by the first amendment in 
the set I nave. cor 


Mr. Armstrong: Mr. Revell, why not go ahead? You 
redrafted this and you can tell us the scheme. 


Mr. Revell: Because of the nature of the arbitration 
thatwismeoingeto,;occuroins this acte wt waseteltichate the 
provisions we had in the bill were not quite adequate to deal with 
a number of issues, such as the powers of the arbitrators and what 
would happen in the event that somebody resigned from the 
arbitration board. The first thing we are going to do, therefore, 
is eliminate the existing subsection 9 and replace it with the 
four subsections on the first page of the amendments that were 
handed out this morning. 


The first subsection lists several subsections of the 
Hospital Labour Disputes Arbitration Act which will be 
incorporated by reference into this act. The reason we did not set 
out the provisions all over again is that it is. a little bit like 
reinventing the wheel. We did not feel it was necessary to say of 
all this, but over the lunch hour the clerk had the relevant 
section of the Hospital Labour Disputes Arbitration Act Xeroxed so 
members will know what we are talking about. 


The provisions we are incorporating by reference are 
SUBSeCE1 Ons) 0.08) ma) LO) al? peel o MCLGanGL and Cre jE 
Subsections 8, 9 and 10 deal with the replacement of members or 
the filling of vacancies where there is a resignation or death or 
other similar problem. Subsection 12 says that no person shall be 
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appointed a member of a board of arbitration who has a pecuniary 
interest in the matter being arbitrated. I submit this is a 
logical and fair disqualification. Whether such a person could sit 
on a board of arbitration is probably a question for common law. 


Subsection 13 requires that the chairman of a board is 
responsible for fixing the time and place of hearings, subsection 
14 deals with what happens when a member fails to attend and 
subsection 17 deals with giving the chairman a second or deciding 
yote. That involves not only procedural matters but the actual 
decision of the board. There are two levels where the chairman has 
a casting vote. One is in deciding procedural questions and the 
other is in making the final decision. That pretty well covers the 
matters that have been carried forward from the Hospital Labour 
Disputes Arbitration Act. 


2:30 p.m. 


In drafting these sections, I was instructed by the ministry 
to bear in mind that once the arbitration starts, it is compulsory 
arbitration and under the Hospital Labour Disputes Arbitration 
Act, we are dealing with arbitration panels that have very much 
the same kinds of powers, so we have set them up to be parallel as 
nearly as possible. 


The next thing we did in subsection 9 is incorporate by 
reference two subsections from section 44 of the Labour Relations 
Act, which you have in front of you. They are set out at pages Lg 
and 20 of the office consolidation which was distributed. this 
morning. | 


The first one is subsection 44(8), which is set out in this 
act and relates to grievance arbitrations. We are cOlne meOme 1Vie 
first-contract arbitrators the same power to summon and enforce 
attendance of witnesses, administer oaths, accept evidence under 
oath and make investigations. 


The other one, subsection 44(10), deals with the eftectior 
the arbitrators' decision. We wanted to make it abundantly clear 
that once the arbitration decision has been made, it, S.f0inge.to 
be binding on the parties. That is what the incorporation by 
reference does in this particular circumstance. 


Since that deals with subsection 9, perhaps this is a good 
point to stop and ask if there are any questions. 


Mr. Mackenzie: You have lost me somewhere along the way. 
That is my problem. 


Hon. Mr. Wrye: Let me start with a question then. The 
Labour Relations Act is technically the major act. Is it normal to 
have what seems to be fairly substantive reference to another act? 
You talked about not reinventing the wheel in the Labour Relations 
Act. Is it normal to deal with this kind of an amendment in this 
way? 


Mr. Revell: It is not at all uncommon. There are many 
situations where this has been done and I thinksthis sisran 
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appropriate case. In fact, on sober second thought, there are some 
other provisions in here that could have been included in this 
list. There are a number of common or very close to common 
provisions in section 6 of the Hospital Labour Disputes 
Arbitration Act and in section 40a of the bill that could have 
been just set out in this way, but were not. 


Once we decide to incorporate by reference, I see nothing 
wrong with this device. It is used quite often. I do not think the 
people who will be dealing at this level are going to be fooled. 
My own rule in drafting is that where the statute and its 
provisions are of importance to the general public, I like to 
restate them. Here we are dealing with the internal operations of 
the arbitration panel. It is not going to be something that is a 
technical matter of filling vacancies and so on. 


Hon. Mr. Wrye: These are specialist clauses. 


Mr. Revell: They are specialist clauses, and I do not 
think it hurts to have them set out in a separate act. 


Mr. Mackenzie: So I can try to understand this fully, 
could you walk me through it slowly? What you are saying is that 
subsections 40a(9) and (10) of the bill as we have it will be 
struck out-- 


Mr. Revell: They will be struck out at the appropriate 
time. 


Mr. Mackenzie: --and we will include subsections 6(8), 
(9) and (10) of the Hospital Labour Disputes Arbitration Act. What 
about subsection 6(11)? 


Mr. Revell: I have to refresh my memory as to what 
subsection 6(11) does. It only deals with a single arbitrator and, 
therefore, is not relevant for our purposes. 


Mr. Mackenzie; Then -subsectionss6 (LZ) nanGlopmGla) a Cla7s) 
and (18). 


Mr. Revell: Yes. If you are asking why subsections 15 
and 16 are left out, subsection 15 is left out because it deals 
with an order to expedite hearings. It does not seem relevant 
here. Hearings are to be held under time limits anyway, and strict 
time limits are set out in the bill. 


Subsection 16 has been captured with a slight wrinkle on it, 
and that is the one we discussed earlier this morning, subsection 
7. Then we picked up subsections 17 and 18. Subsection 19 was not 
relevant to our purposes because it would be silly to take you 
from the Labour Relations Act over to the Hospital Labour Disputes 
Arbitration Act, only to find a reference that sends you right 
back to the Labour Relations Act. 


__I picked up the relevant provisions, or at least the ones we 
consider to be the relevant provisions; that is, subsections 44(8) 
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and 44(10) of the the Labour Relations Act, power to summon 
witnesses, etc. 


Mr. Mackenzie: Following subsection 18 are subsections 
44(8) and 44(10). 


Mr. Revell: Subsections 44(8) and 44(10) of the Labour 
Relations Act. As I say, they deal with the power to summon 
witnesses, hear evidence under oath, administer oaths, enter 
premises or appoint people to carry out some of these functions on 
behalf of the arbitration panel. That is all under subsection 
44(8). Subsection 44(10) deals with the effect of the decision 
once it has been rendered; that is, it is binding on all these 
particular parties. 


Mr. Mackenzie: What are subsections 10, 10a and 10b? 


Mr. Revell: Subsection 10 is a reworking of the present 
clause 9(a). Under the Hospital Labour Disputes Arbitration Act 
provisions, it is the chairman who sets the date. We want to make 
sure the date that is set is within this 21-day time frame. This 
parallels the fact that if the board hears an arbitration, it has 
21 days to have its first meeting. The same 21-day rule will apply 


to a board of arbitration appointed under section 40a. 


Incidentally, after this bill has been passed in committee, 
we will eventually renumber these sections so they go through in 
the proper sequence, but at this stage it is much easier to give 

them tags such as 10a and 10b. 


Subsection 10a is the replacement of the present clause 9(b) 
on the bottom of page 2 and the top of page 3 of the bill. 
Subsection 10b is the present subsection 10, and it is exactly 
word for word; at least I hope it is. Actually, we have added 
something to it. I did not mean to mislead you. We just want to 
make it abundantly clear that the minister can appoint the 
mediator and it is to be before the board itself or the board of 
arbitration, as the case may be, commences its hearings. 


The present subsection 10 makes a rather loose internal 
reference to subsections 4 and 9. We thought it would be clear if 
we spelled it out in words, rather than used the internal 
references. 


2:40 p.m. 


Hon. Mr. Wrye: There is another point. I take you back 
to subsections 10 and 10a. The 21- and 45-day figures are 
consistent with what we have if you go the labour board route, 
which is subsections 4 or 5. We are using the same commence a2 
hearing within 21 days and bring down the arbitration award 45 
days after the commencement of the hearing. If one goes the 
private arbitration route, there is a little delay over going the 
board route simply because one has to give notice and then name > 
the parties. However, once the parties are in place, including the 
chairman, the clock starts running for both at the same time. The 
hearing has to begin 21 days later, and 45 days after it begins it 
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has to be over and the arbitration award handed down. The two 
routes or two paths are consistent in that regard. 


Mr. Haggerty: I would like some clarification with 
respect to subsections 40a(9) and (10). Subsections 6C8)= (9) @and 
(10) relate to the Hospital Labour Disputes Arbitration Act. It 
goes on to say "subsections 44(8) and (10) of this act." In the 
drafting of thesbill, -2ijyoullook wat themnotesat theaside etne 
Revised Statutes of Ontario 1980, chapter 205, may relate to the 
Hospital Labour Disputes Arbitration Act, but with respect to 
subsections 44(8) and (10), should it not be the Labour Relations 
Act, chapter 228, or something such as that? There may be one 
clause that looks back at subsection 44(8) of the Hospital Labour 
Disputes Arbitration Act; I do not know. 


Mr. Revell: The side note is a reference so that people 
who are looking for the appropriate chapter in the Revised 
Statutes of Ontario can find it handily. When we say "subsections 
44(8) and (10) of this act," there is no reason to put it in the 
side note, because you are already inside the Labour Relations 
Act. That is the purpose of that. This is pretty standard drafting 
with respect to this sort of thing and it has worked fairly 
successfully for a long time. 


Mr. Haggerty: The problem is if some average person were 
to pick it up, you make reference back to chapter so-and-so of the 
Hospital Labour Disputes Arbitration Act and then you jump over to 
the next one. A lot of it is time-wasting, which is the point I am 
trying to make. I like the American legislation. When they put it 
down, it is all in sequence so you can follow right through.. You 
know from beginning to end what the interpretation of the act is. 
They do not make reference back to four or five other catalogues 
of some nature. Sometimes things can be missed in the proper and 
true interpretation of the act. 


Inter jection. 


Mr. Haggerty: If we did something like that, we would 
not need lawyers. 


Mr. Taylor: I notice you made a change here. You have 
“with necessary modifications" instead of the customary phrase 
“mutatis mutandis." 


Mr. Revell: We were asked to remove the Latin just a 


half an hour ago and I did. We have been removing the Latin from 
the statutes on a-- 


Hon. Mr. Wrye: Not enough. 


Mr. Taylor: You are removing the derivation of many fine 
words in the English language. 


The Vice-Chairman: Is everybody satisfied with the 
explanation for subsection 9? 
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Hon. Mr. Wrye: Mr. Taylor would prefer the Latin, but he 
will waive it. 


The Vice-Chairman: It seems so. Will we contine? 


Mr. Taylor: I will not argue that point. I am mellowing 
in my old age. 


Mr. Armstrong: That brings us to subsection 40a(1l), 
which, as the marginal note indicates, is the effect of a 
direction by the board for first hearing arbitration on strikes or 
lockouts. 


There are two situations. The first is captured in the first 
three lines, and that is once a direction is given, 
notwithstanding the other provisions of the act, there is a 
prohibition against both strikes and lockouts. The second 
situation in the rest of the paragraph is that where a strike or 
lockout is in progress and a direction is made, the strike or 
lockout is, by the statute, brought to an end. An obligation then 
arises on the part of the employer to reinstate the employees in a 
bargaining unit. | 


Clauses (a) and (b) set out the particulars of how that is 
to be done. If the parties are in agreement on the scheme of 
reinstatement, then that agreement prevails. If there is no 
agreement, then the reinstatement of the striking or locked-out 
employees is on the basis of their length of service among 
themselves. There is an exception to that and the labour board can 
direct a recall out of seniority, if it is necessary, to allow the 
employer to resume normal operations. Those would be the special 
requirements of the startup procedure. 


Mr. Mackenzie: I take it that is restricted to a startup 
procedure. 


Mr. Armstrong: That is the intention of the language; 
for the purpose of allowing the employer to resume normal 
operations. I suppose the startup period might vary. 


Mr. Pathe: It depends on the kind of operation. 


Mr. Mackenzie: It would also depend on the employer's 
interpretation of who he needs £60, da. starctup- 


Ms. E. J. Smith: The board's interpretation of the 
een Pa Ey ETT SG 
employer s interpretation. 


Mr. Mackenzie: In most cases the board would discuss it 
with the employer. The expertise is not necessarily with the board 
as to who is needed. 


Ms. E. J. Smith: The way it reads, "except as may be 
directed by an order of the board made for the purpose of,'' so the 
board would rule on the employer's request in my interpretation. 


Hon. Mr. Wrye: What you are hearing is certainly our 
intent. If the committee does not feel the wording captures the 
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intent, we are always open to wording that will be more explicit. 
I think it is very explicit in this case and I am quite satisfied 
that we have caught the only way out for an employer in terms of 
recall. In Hamilton they have to fire up the furnaces after a 
labour dispute and you know seniority does not always exactly 
prevail. It seems to me that is exactly our intent. It will be 
seniority unless you have to get some part of the operation geared 
up with specialist workers. 


Mr. Mackenzie: In my mind specifically are Irwin Toy 
Ltd. and Radio Shack where there was a determination that certain 
people would not come back, period. It took long and lengthy 
arguments. : 


Hon. Mr. Wrye: I think that was a different situation. 


Mr. Mackenzie: Concerning production facilities, 
probably the most qualified people were among those who were being 
discriminated against. 


Hon. Mr. Wrye: We can look at it and see what else is 
there, but with respect, the spelling out is crystal clear. 


Mr. Mackenzie: At the moment I am only signalling 
something. 


Hon. Mr. Wrye: The board makes the determination. I am 
sure that if any fooling around is done by an employer on a 
Startup, the union is there to object and say: "Hold on a minute. 
You are cherry picking. You are trying to take out the leadership." 


Mr. Mackenzie: You will recall that for a while they 
could not get any of the union people back at Irwin Toy. 


Hon. Mr. Wrye: I would certainly be disappointed and the 
government would not only be disappointed but would also wish to 
take additional action if employers tried to frustrate the intent 
of that. If a member of this committee wishes to tighten up the 
language in any way, we will look at it. 


Mr. Taylor: We are not draftsmen. I think it manifests 
the intention we have expressed and if there are better legal 
draftsmen than the one who drafted this, fine, COn COBLL pute lado 
not see any problem. 


Hon. Mr. Wrye: I think the wording is very good. 


Ms. E. J. Smith: It seems clear to me. 


Mr. Armstrong: Subsection 12 continues the concept of 
reinstatement and makes two points. The first is that the 
obligation to reinstate in accordance with length of service 
applies notwithstanding the fact that there may have been 
replacement employees during the period of the strike or lockout. 


Zs 05D. ils 


The second point is that the requirement to reinstate does 
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not apply where there has been a "permanent discontinuance of all 
or part of the business of the employer [and] the employer no 
longer has persons engaged in performing work of the same or a 
similar nature to work which the employee performed before the 
strike or lockout." 


I do not know what I can add to that except to say on the 
latter point it sometimes occurs that there is, as a result of a 
strike or lockout, a diminution in the size of the operation and 


this simply requires staffing up to the extent required to perform 
whatever is left of the operation. 


Mr. Mackenzie: For the sake of argument and question, 
what happens in an operation where production ends and warehousing 
or straight assembly continues after a dispute? People have been 
brought in to replace the workers out on a legal strike, and 
because there is no longer an actual production facility, the LO 
people who were on that production line, for the sake of argument, 
are no longer required, but there are 10 or maybe six if it is a 
lesser work force in on the warehousing or assembly that now is 
being brought in from some other source. 


Hon. Mr. Wrye: What you are suggesting is that one part 
of the operation ceases and the other part grows. 


Mr. Mackenzie: It could even be less, but a different 
Operation. As has happened in some cases, there was an actual 
production facility, but now there is nothing but an assembly or 
warehousing operation. The operation of the production workers who 
have been out is no longer there. There may be more or there may 
be considerably less in the assembly or the warehousing that is 
being done by some of those who replaced the workers during the 
course of a strike. Who is called back? 


Mr. Pathe: In those examples, would it not be caught by 
the portion that says, "has persons engaged in performing work of 
the same or a Similar nature’? Unless they were pretty highly 
skilled jobs, surely you would have them in the example you cite 
where assembly jobs had been eliminated and warehouse jobs created. 


Mr. Mackenzie: Is there no question that is the intent 
as far as the minister is concerned? 


Hon. Mr. Wrye: I would think so. Mr. Revell, do you 
think Mr. Mackenzie's example is caught by that? 


Mr. Mackenzie: There could be two different 
classifications and job rates and all the rest OTert™ 


Mr. Revell: Under this section, I do not think the 
employer is going to be allowed to change the job rates. I assume 
changing job rates is fairly constant with using replacement 
workers. I do not think that would be much of an argument. I agree 
with Mr. Pathe that if the work is not the same, you are going to 
be able to use the second branch of the test, which is work of a 
similar nature. If you change from first input to the day it goes 
out the door, to merely assembling things that are brought in from 
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somewhere else, presumably you still have an assembly line of some 
sort and a similar work test will take over. 


Mr. Taylor: I do not know how you can detine that in 
advance of the specifics because you are talking about assembly in 
lieu of manufacturing. Assembly may be defined as manufacturing in 
some sense, say for federal taxation. If you are into straight 
warehousing, that may be something else. 


Mr. Mackenzie: I probably could have given a better 
example. I am just laying it out as a case scenario as to whether 
an employer decides he is going to get rid of the people who have 
been his problem in organizing, and attempts to see that they are 
not called back and others are left there. We have had all kinds 
of cases of that and most of the bitter first-contract disputes. 
That is why I am raising it. 


Hon. Mr. Wrye: I was just conferring with my officials. 
It had already crossed my mind that the capability of the worker 
may be called in question. You raise a good point and we will take 
a, LOOK@ate LE. 


Mr. Taylor: The reason I commented was I did not want 
the members of the committee--I am more concerned with my own 
comfort than yours--to be lulled into a sense of false security or 
assumption when that was not entirely present. 


Hon. Mr. Wrye: I think you are right. The warning light 
has already gone on. We will take a look at that. 


The Vice-Chairman: Any other discussion on that subject? 
Go ahead, Mr. Armstrong, to subsection 40a(13). 


Mr. Armstrong: Subsection 40a(13) is popularly referred 


to as the “freeze provision." 


Let me just go for a moment to section 79 of the act itself. 
As members know, when notice to bargain is given under section 14 
of the act in the case of an initial certification, or under 
section 53 in the case of a renewal, the employer is from that 
point forward prohibited from altering the terms and basis of 
employment and rights of wages and so on without the consent of 
the trade union. 


Subsection 40a(13) does the same thing in two situations. 
First, where the direction by the board to have a first-agreement 
arbitration is given under subsection 40a(2), in that case the 
freeze occurs. 


The other situation is where the dispute has been in effect, 
the conditions have been altered and the direction is then given 
to go to first-agreement arbitration. The subsection requires the 
employer to restore the situation that existed prior to the change 
having been made. The freeze operates until the first collective 
agreement is settled. 


Mr. Pathe: Subject to subsection 40a(14). 
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Mr. Armstrong: Yes, subject to subsection 40a(14), which 
probably should be dealt with at the same time. That simply 
entitles the employer and the trade union to waive the freeze and 
alter the rates of wages or any other term or condition of 
employment, notwithstanding subsection G0aGCesyic 


The Vice-Chairman: Any discussion or questions on this 
subsection? If not, I guess we continue. 


Mr. Armstrong: Subsection 40a(15) deals with Oni teria. co 
be taken into effect by the tribunal arbitrating, be it the 
Ontario Labour Relations Board or a board of arbitration. 


The first point is that the tribunal seized of a matter 
shall accept any matters agreed to by the parties prior to the 
issues coming before it. In the arbitration of the remainder, the 
Subsection stipulates that certain matters shall be taken account 
of, the first one being "whether the parties have made reasonable 
efforts to reach a collective agreement," the implication being 
that it should be prior to the issue coming before the tribunal. 


The second criterion is "the terms and conditions of 
employment, if any, negotiated through collective bargaining for 
employees performing the same or similar functions in the same or 
similar circumstances as the employees in the bargaining unite’ 
There is a final basket clause: ''such other matters as the board 
or board of arbitration considers relevant to a fair and 
reasonable settlement." 


The Vice-Chairman: Any discussion or questions? If there 
are none, we will continue. 


3 p.m. 


Mr. Armstrong: Subsection 40a(16) is amended. You have 
the amendment before you. In its original form it provided that 
the collective agreement settled under the first-agreement 
arbitration was to be for a period of two years from the date on 
which it was settled, and that provision remains the same. 


The second part orginally provided for retroactivity of any 
of the provisions of the settled agreement to such date as may be 
determined by the tribunal. The amendment puts a limitation on 
retroactivity. It really does two things. It provides that the 
term of the agreement's operation shall not be subject to a 
retroactive operation--that is to say, you do not want to defeat 
the earlier part saying that you have a two-year agreement from 
the date of settling. Second, it says that the retroactivity of 
substantive terms in effect may not be made to an earlier date 
than the date notice was given to bargain. 


Mr. Taylor: May I go back to subsection 40a(15)? 


Mr. Armstrong: Sure. 


Mr. Taylor: I am not questioning the substance, but I am 
not quite clear on the reason for enumerating clauses 40a(15) (a), 
(Cb). anid ACG) en «Ie can understand that during any proceeding, if there 
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is written agreement on any specific issue, it should be accepted 
and binding on the parties, but I was not clear about the 
rationale for inserting 40a(15) (a), (b) and (c). What are we 
getting at here? | 


Hon. Mr. Wrye: Under subsection 40a(15), you are right 
on the first part that the matters agreed to by the parties are 
accepted. Clauses 40a(15)(a), (b) and (c) set out the 
considerations that the board will take in arbitrating the 
outstanding matters. 


Mr. Taylor: These are things that are not agreed upon, 
so "account may be taken of," and then you have clauses 
40a(15) (a), (b) and (c). I am questioning in my own mind what 
contribution clauses 40a(15)(a), (b) and (c) make to the work of 
the arbitrator or the board. It is just not clear to me. In your 
experience they may be helpful; I do not know. 


For a draftsman who is parsimonious with words, as we have 
already found out-- 


Mr. Armstrong: The question is a good one. Let me first | 
Say that clause 40a(15)(a) derives from a theory that is prevalent 
in the learned journals about first-agreement arbitration, if I 
may put it that way, which says that some deterrent should be 
built into a first-collective-agreement statute to make it clear 
to the parties who finally reach that plateau that, to the extent 
they are found by the interest arbitrators not to have made 
reasonable efforts to achieve the settlement consensually, there 
may be an iron fist in the velvet glove that will manifest itself 
in the collective agreement. 


I have to be candid with you: That is my understanding of 
the rationale of clause 40a(15) (a). 


Hon. Mr. Wrye: That leaves the door open to a first 
agreement that has some punitive nature to it. 


Mr. Taylor: If there is recrimination inherent in this 
section, then I would like to know in what way it might manifest 
itself. When you go before what I would consider to be a 
quasi-judicial tribunal that is going to make a determination in 
an evenhanded way, with that type of objectivity and fairness, I 
would hate to think there was a built-in bias in making the 
determination because of the legislation. I suspect from what you 
have said that something of this nature might be present. 


Hon. Mr. Wrye: I raised this matter in my opening 
statement this morning. It is an issue we debated, among 
others--certainly clause 40a(15) (a). Clause 40a(L5) (b) 
particularly gives some direction on what the arbitration panel is 
directed to take into account: similar Operations and the terms 
and conditions they have. Clause 40(15)(a) is clearly a matter of 


some controversy, and you will probably hear this as the witnesses 
come forward. 


First-contract-arbitration legislation in Canada had its 
start in British Columbia, where there is a punishment, a penalty 
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beyond the access issue itself. A party who has fooled around and 
fought, for example, the legitimacy of the union or the legitimacy 
of the effort all the way faces the potential not only that access 
to arbitration will be granted but also that the arbitration 

itself will provide an higher level of settlement than what might 


have happened if he had not been so totally outrageous in his 
activities. 


I go back to my statement this morning. I certainly have 
some concerns and, frankly, I have heard them on both sides, from 
both trade unions and management. I freely say to the committee 
members that it is an area where we wrestled long and hard. I will 
certainly take the views of the committee seriously--and I think Il 
am about to hear some from my friend--but it is an issue, Mr. 
Taylor, that has been out there. It is in some 
first-contract-arbitration legislation and not in other such 
legislation. It is not in the legislation as it appears today. 


Mr. Taylor: By reference to the Hospital Labour Disputes 
Arbitration Act you bring in elements of ensuring that a member of 
the board is in a position to be evenhanded, that there is no 
conflict of interest. I understand that kind of thing. In 
negotiations it might be a union representative or a 
representative of management who is just completely obnoxious, and 
the human reaction may be one of retribution. 


However, surely the interest of the worker is paramount. The 
victims of the exercise, those who will gain’ Or LOse@ymrcdine the 
ordinary workers, who have not played any active role in the 
process at all. I would hate to see the worker prejudiced in any 
way because of some reprehensible posture on the part of one or 
another of the negotiators. 


Hon. Mr. Wrye: At this stage I would indicate only that 
we are sensitive to the fact that clause 40a(15) (a) in particular 
could cause a degree of controversy because, as you say--and I 
think you are right--the parties themselves, employer and employee 
alike, once this legislation is in place will ultimately be the 
ones whonwill. liveiwith it.) it, is! fair to say that we are going to 
look at what the employer and employee groups say to this 
committee, and indeed at what the committee members feel, with a 
great deal of interest. 


Mr. Taylor: I was just pursuing the reason form. 1 am 
not here to encourage you-- 


3340) Diets 


Hon. Mr. Wrye: The reason, as Mr. Armstrong has 
suggested, is that there has been historically a view that this 
kind of clause might have some role in preventing us from having 
to use the whole first-contract-arbitration section in the first 
instance. 


Obviously, the object of this bill is to get at certain 
problems, but the less we have to use it because the parties can 
work together to make the decision they have to make to reach a 
first collective agreement by themselves or with our help, with 
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the help of our conciliators and mediators, that obviously remains 
the government's preferred choice. 


Mr. Armstrong: You have raised the whole question of 
criteria, and you will no doubt hear what I am about to refer to 
under clause 40a(15)(b). We have been asked, for example, why we 
stipulated that the terms and conditions of employment negotiated 
through collective bargaining should be singled out. If the 
section is largely unorganized, for example, why should we limit 
the criterion to negotiated settlements? While it is true that you 
could pick this up, to the extent that a tribunal wanted to pick 
it up, under clause 40a(15)(c), which is the basket clause, there 
is no doubt that clause 40a(15)(b) indicates particular weight 
should be given to the organized settings. 


Ms. E. J. Smith: I assume I am correct, then, that 
clause 40(15)(b) is referring to other similar organizations. For 
instance, if you were talking now about Simpsons getting 
organized, you would be looking at the conditions and settlements 
of Eaton's as a comparison. Is that what it means? 


Mr. Armstrong: Yes; in the organized sector, though. 


Ms. .ES J. Smith: 7 Yes =a ihat 1S"woat clause 40>) (bm rs 
stating at this time. You are pointing out that it is not 
comparing them with Woolco, which is not organized. 


Mr. Armstrong: Exactly. 


Mr. South; -I-missed that. Whats1s6 the difference between 
Simpsons and Eaton's and Woolco? 


Ms. E. J. Smith: I was just stating examples there, 
because Eaton s-- 


Inter jections. 


Mr... s0Uth: What. is it, though? 


Mr. Armstrong: Ms. Smith was just referring to two 
organized settings-- 


Mowwiemeoeaeonechom ress 


Mr. Armstrong: --the example of Simpsons and Eaton's is 
a bit equivocal; Ford and Chrysler would be a better example--and 
unorganized settings. This provision permits the arbitrator OL 
indeed, says that the arbitrator may take into account the terms 
and conditions in a comparable organized SeCling wouUteit is silent 
about the unorganized setting--that is, the nonunionized setting. 


Ms. E. J. Smith: Just as you say, we will listen to what 


people have to say about it, because undoubtedly we will hear 
about that. 





Mr. Armstrong: I think we will hear about that. 
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HON icie BWY.S: He think there will be submissions on the 
subject. 


Mr. Mackenzie: In fairness, probably more than anything 
else that comes out of the British Columbia experience is the 
perception that there may have been more meaningful negotiations 
simply because the contracts that were imposed or that would be 
imposed were an amalgam of the organized shops in that particular 
field, and the view of management was: "Hey, maybe we had better 
negotiate instead. We might have done better if we had not been 
subjected to what the standard has become in the organized shops." 


Hon. Mr. Wrye: Yes. Mr. Armstrong was just saying it is 


an inducement. The point that our friend Paul Weiler has made in 
terms of BC is-- 


Mr. Mackenzie: I do not necessarily agree with towing 
you. 


Hon. Mr. Wrye: I state without any comment that Weiler's 
point of view is that the lack of use at these times of the 
British Columbia agreement was that after a couple of very tough 
arbitrated settlements both sides, the management side in 
particular, realized that despite the inducement, penalty, 
whatever you call it, it was better to get on with the job of 
collectively bargaining than to take your chances in front of an 
arbitration panel. I think that would be Paul Weiler's view on 
that. 


Mr. Armstrong: That is exactly right. 


Dir mala vLOr Loe ts permissive, of course. Account may be 
taken of--and yet there may be an inference of bias and that 
inference, even though it is more one of optics than reality, may 
convey, an appearance of partiality or bias which may be more 
damaging than helpful in leaving the thing in. I just point that 
out to you. 


Hon. Mr. Wrye: There is certainly some question about 
it. In debate and as the witnesses come forward and you question 
them, there are going to be a lot of submissions which will touch 
on subsection 15. The committee will have full opportunity, even 
before we get into clause-by-clause debate, to discuss these 
matters with both the employers and organizations alike. 1 am sure 
most of you would be very surprised if they did not. 


Mr. Taylor: You will get into a shopping list in this 
thing. Once you start it, you will have A, B and C and you may end 
up with the whole alphabet. When an arbitrator or board will 
either consciously or subconsciously take into consideration all 
kinds of factors, which is provided for in your basket clause Coy 
in any event--I can see a committee spending a lot of time 
debating wnat should or should not be in when it may be an 
exercise in frustration and futility. 


Ms. E. J. Smith: An arbitrator has to take something 
into account. That is what he is there for. 
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Mr. Taylor: [t,will be all of this, Probably, itawill pe 
the whole experience in the labour relations field. 


The Vice-Chairman: Any further discussion? I believe we 
have already covered subsection 16. 


Mr. Armstrong: I think so. 


The Vice-Chairman: We jumped back to subsection 15. We 
are on 1/7 now? 


Mr. Mackenzie: Could we stay on 16 for a minute? Could I 
ask the minister or the deputy to spell out for me how that 
changes things? 


Hon. Mr. Wrye: Yes. The amendment is quite technical. 
The original subsection 16 had said the agreement would be for two 
years from its settlement date, and since the settlement date was 
quite different--it may be several months after notice to bargain 
has actually been given--we had originally said that any of the 
provisions shall be retroactive to a date in the past which, in 
effect, the board of arbitration or the board should decide upon. 


That left it open for the board to actually go back for 
ever, so we have said that, retroactively, it can only go back as 
far as the date on which notice to bargain was given, which--I 
think you would agree--could be the day after certification. 


The second proviso, as Mr. Armstrong pointed out, is that 
the only exception to that is--you will notice the phrase, "except 
its term of operation,''--that the agreement is still two years 
from date of settlement. Everything else can be retroactive, part 
way or all the way back, to the date of notice to bargain with the 
exception of the two-year term of the settlement. 


Committee members will be aware that we have quite 
deliberately chosen a longer period than was under the Canadian 
labour relations act which is one year. We feel it is important 
that the parties have that longer period of stability, which, 
having gone through this obviously, if we get to this point--they 
will probably come out of this exercise not with a positive frame 
of mind, one towards the other--will give them a chance to begin 


to work together and hope to work some of their differences 
through. 


SZ Om Dsl 


From our perspective as a government, it is important that 
with the first agreement we will have a good fighting chance to 
lead to a second and a third and so on. As committee members all 
know, one of the criticisms of first contract negotiations has 
been the failure rate on the second go-round. We think with a 
little longer term, we have taken an action that will aid in the 
solution to that problem. 


The Vice-Chairman: Is there any further discussion? 
Shall we proceed to subsection 40a(17)? 
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Mr. Armstrong: This subsection enables the parties by 
agreement or the minister to extend the time limit notwithstanding 
that it has expired. 


You will remember that basically we have three time limits. 
There is the 30-day period for the board's direction on whether 
first arbitration should take place; there are 21 days for the 
tribunal, be it a board of arbitration or the labour board, to set 
up the hearing for first-agreement arbitration; and there are 45 
days for the board to hear evidence and issue a decision on the 
Substance of the dispute in the first-agreement arbitration 
situation. 


As the minister said earlier, some have argued that these 
time limits are very tight. Without the power to extend the time 
limits, the system would be under great strain. Therefore, the 
power exists. As the minister also said, we look forward to 
hearing submissions on how realistic the time limits are, 
independent of the power to extend. 


Hon. Mr. Wrye: We may hit fairly complex, major 
situations such as the Visa situation or there may be situations 
which do not have the import Visa obviously had at the Canada 
board. My federal counterpart pointed out to me that is only the 
seventh time the Canada board has been asked to make a 
determination on access. 


I believe there were 19 days of hearings in the Visa case. 
When you get into that kind of situation or threshold--I guess 
that is a fair description of that case--and you think about 
weekends and the like, then no matter what the time limits are, 
whether we stay at 30 or go to another number, there may be a need 
to extend. 


Obviously, there will be the odd situation where an illness 
or something will force: one to extend. However, it is not my 
desire to get into a mode where we are extending on a regular 
basis. I think I have made it clear and I will to the parties that 
igs not our desire. We want this done in as timely a fashion as 
possible. 


Mr. Taylor: Is this type of clause prevalent anywhere 
else? I am trying to think where I have seen this. 1 cannot recall 
having seen prescribed periods of that may be varied by consent of 
two parties or the minister. 

Hon. Mr. Wrye: It is in the pay equity act-- 

Mr. Armstrong: It is not an act yet. 

Hon. Mr. Wrye: --first reading of which has been given. 

Mr. Taylor: Pay equity Perse? Lisva wot lic. 

Mr. Armstrong: Mr. Pathe points out that it is in the 
expedited arbitration provision of the Labour Relations Act. 

Mr. Pathe: It has the time limits but not the minister's 
power. 
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Mr. Taylor: About the power of the parties to extend, 
even though it is by agreement, the period could be very arbitrary. 


Hon. Mr. Wrye: With cases brought before the board, the 
board can stand down those cases on consent. 


Mr. Taylor: I am not arguing about the procedures. You 
could bring a case here. The board could have a hearing for 10 
minutes and then adjourn it, so it has started within the time 
frame. 


Hon. Mr. Wrye: We have done the same with the pay equity 
bill. The period for negotiation after the bill is proclaimed is 
90 days and the period of arbitration if parties do not reach 
agreement on job evaluation is another 90 days. 


As far as policing and ministerial discretion are concerned, 
one of the determinations of the government is to try to move 
these matters forward as quickly as possible. Having put them on 
that fast track, there has to be some escape clause. 


Mr. Taylor: I appreciate the need for potential 
flexibility with respect to prescription periods or time frames. 
We have discussed already the matter of it being procedural, 
rather than substantive. Is there some exposure here? 


Hon. Mr. Wrye: The reporting by the conciliation officer 
to the minister within 14 days 'may be extended by agreement of 
the parties or by the minister upon advice of the conciliation 
officer...."' This is in subsection 18(2) of the Labour Relations 
Act? 


Mr. Taylor: Can you find it in any other legislation? 


Mr. Armstrong: I can remember the Toronto Transit 
Commission special act to return to work. It is one of Mr. 
Mackenzie's favourite pieces of legislation. It provided for 
arbitration of the dispute on two occasions. The boards of 
arbitration were required to report within 60 days with the power 
of the minister to extend that period if requested to do so by the 
arbitrator. 


Mr. Taylor: You are talking about specific circumstances 
there and also in the section in the Labour Relations Act you 
mentioned. Here, it is a generic clause. Any of the time periods 
can be changed by consent of the two parties. What impact will 
that have on the process and on the workers in particular. 


_ i am most concerned about the ordinary working man who does 
not have much voice on these things. He has to abide by the 
process. You could have people on both sides, management and 
labour, who may not be working in the best interests of the 
worker. They could work to his detriment. 


_ Mr. Pathe: At the same time, if counsel for the two 
parties agree they cannot be ready to present their cases by a 
certain date, it is difficult to conceive of a situation where it 
ought not to be allowed by agreement. 


R-21 
Mr. Taylor: I am not suggesting that at alle 


Mr. Pathe: Or they may want to have time to have another 
crack at settling it. 


Hon. Mr. Wrye: Consider this. Leaving the ministerial 
discretion alone, which may be something we feel a need to do, you 
could have the phrase, "the parties by agreement and with the 
approval of the minister." 


Mr. Taylor: Just to keep them honest. 


Hon. Mr. Wrye: In other words, the parties themselves 
could do nothing except recommend to the minister and he still 
must approve. Mr. Pathe raised the very excellent example where 
the parties could say, "Look, we are just not ready to go," and 


they agree to that. You raised the possibility that the parties 
could say that and the workers could ask, "What is going on here?" 


In most cases, the approval would be fairly perfunctory. It 
is something you and the committee may want to consider. You could 
have the additional clause in there. It may be useful, but it may 
not be. 


Mr. Taylor: I am only flagging Tei amiquestioning. wt 
but not suggesting an amendment. 


3:30 p.m. 


Mr. Mackenzie: I think that the minister is potentially 
asking for trouble with the clause the way it is. I would much 
rather see it triggered if there was a request for agreement from 
both parties. 


Hon. Mr. Wrye: You mean just automatically triggered, 
Mr. Mackenzie? 


Mr. Haggerty: From either party? 
Mr. Mackenzie: No. Both. 


Mr. Armstrong: What about the arbitrator? Let us assume 
that the arbitrator receives submissions and, in good faith, 
cannot really do justice to those submissions without exceeding 
the time limits by whatever--two, three or four days. Should that 
gituation be taken into account? 


Earlier, Mr. Taylor raised the question--Are these time 
limits directory or mandatory? There is a pretty good argument on 
the common law that exceeding them by some few days does not 
nullify the=- 


Mas Wlayilorerel would agree. 


Mr. Armstrong: None the less, the layman does not get 
into this directory or mandatory stuff. Naturally, they think that 
30 days means 30 days. 
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Mr. Mackenzie: Then set a time by which the minister can 
extends) Put aviamiepons ac. 


Hon. Mr. Wrye: Mr. Mackenzie, are you saying to put a 
limit on how much I may extend it by? 


Mr. Mackenzde:( Thateis right. 


Ms... sE.o Jean Smiths. Yes.5 This is onerot the things thatehas 
been flagged, and we should hear the submissions. That would be my 
view. It is a very valid point. Just glancing through this, I 
notice that, although this one is general, there are three things 
in here where they say you can extend the time. We have really 
just drawn them all into one and said you can do it at all three 
times. 


There is a very valid point here. Legislation is written for 
a considerable period of time. Written as it is, it would be 
possible for a labour minister who did not agree with this 
legislation to simply never get around to doing anything. I would 
like to hear the submissions and then discuss it. 


The Vice-Chairman: We are getting into substantive 
matters here, and it would probably be a good idea, Ms. Smith. 


Mr. Taylor: I did not think we were going to make a 
determination today. It was just a matter of flagging it. 


The Vice-Chairman: Sure. I hope we have all recognized 
that. 


Hon. Mr. Wrye: Flag an important issue. 


The Vice-Chairman: Here we are at subsection 40a(18), 
and where is John Lane when we need him? 


Mr. Armstrong: This is the section that exempts the 
construction industry. We had some discussion this morning about 
this section in response to Mr. Lane's question. You will be 


hearing representations on this. I do not know if you want any 
further elaboration on it. 


It is our view that the bill is not appropriate for the 
industrial, commercial and institutional sector of the 
construction industry. Beyond that, it is a question of 
argumentation. You will hear it. 


The Vice-Chairman: Any more comment at this time? Let us 
move on to subsection 40a(19). 


Mr. Armstrong: Subsection 19 is intended to cover the 
Situation where, at the time this act comes into force, there is 
in being a collective bargaining relationship that has not matured 
into a collective agreement. The intention of this subsection is 
to accord the parties to that relationship the right to avail 


ere ce of this new provision of the act. In effect, it does 
that. 
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The same subsection "applies to an employer and a trade 
union where the trade union has acquired or acquires bargaining 
rights for employees of the employer before or after the coming 
into force of this section....' Then it goes on to say that the 
ambit of its retroactive operation is limited by reference to the 
acquisition of bargaining rights on or attere~Januarys &,.19845 In 
other words, it applies to those situations but not to anything 
that had its origin at an earlier date. 


Mr. Haggerty: Instead of the one-year contract, you are 
extending it to two years. Is that what you are doing under this 
section? 


Hon. Mr. Wrye: No. This is an effort to capture those 
disputes in which the section 1 requirement of the act has been 
met, where bargaining rights began any time after January 1, 1984, 
and there is still no collective agreement. 


Mr. Taylor: Why did you feel that was necessary? 


Hon. Mr. Wrye: There are some situations in which you 
have an ongoing dispute. We tried to pick a point at which we are 
not taking really stale disputes. On the other hand, there are a 
couple that have been ongoing for some time and we felt there was 
no reason why they should not be caught by the legislation. 


Mery Taytore #itewill, be. the best part of three years by 
the time this legislation is through the House. 


Hon. Mr. Wrye: Effectively, you will find there are not 
very many that go back further than-- 


Met aytorc et wondered why you picked January l, 1984. 
Is there some specific reason for that date? Are there disputes 
you havere 


Hon. Mr. Wrye: I do not know of any in the early part of 
1984. We tried to pick a point at which everything was not 
completely stale but which went back a substantial period of time, 
and we arbitrarily agreed upon that date. 


Mr. Armstrong: What was the date of the introduction of 
the bill? 


Hon. Mr. Wrye: November 26. 


Mr. Armstrong: We were thinking roughly two years, on 
the assumption that anything older than two years would likely 
have so much moss on it that it ought not to be revised. 


Mr. Taylor: Are there many situations where you have a 
bargaining agent who has not been well accepted, you have an 
application for decertification and another bargaining agent may 
be ready to step in? Do you call that union raiding, or what do 
you call that problem? 


Mr. Mackenzie: It depends on whose ox is being gored. 
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Mr. Armstrong: In the new subsection 20 we come to the 
interaction between first-agreement arbitration and applications 
for determination of bargaining rights. Perhaps we can deal with 
that. Is your question at large, asking whether there many 
termination applications going on? 


Mr. Taylor: Yes. I wondered. 

Mr. Armstrong: That will be the third statistical 
undertaking we will give you. The board's annual report gives you 
a precise indication of the incidence of termination applications. 


We can give you that. I cannot give it off the top. Do you have 
any idea? 


Hon. Mr. Wrye: No. On this section dealing with January 
1, 1984, is it possible that we could round up enough information 
to share with the committee? Do the members agree what is 
outstanding? 

Mr. Mackenzie: Is the S. S. Kresge dispute settled? 

Hon. Mr. Wrye: Where is that? Up in Thunder Bay? 

Mr. Mackenzie: Yes. 


Hon. (Mr .eWrye:> 1° do not think so. 


Mr. Mackenzie: Or Burlington Northern Airfreight? 


Mr. Armstrong: No. 
Mr. Mackenzie: Those are 160 or 170 days old. 


Hon. Mr. Wrye: Caisse Populaire has though. 


Mr. Mackenzie: You know how they settled it. They 


settled it by an annual meeting big enough to get rid of eishtyor 
the nine board members. 


Hon. Mr. Wrye: We can share with the committee what we 
have out there that might be deemed active. 


Ms. E. J. Smith: It would be interesting to look and see 
what is there. Does the third amendment you have listed here, 
which has more references back to the health act, come in ahead of 
this? It must come in somewhere. 


HOD; oin. Wrye: It is next. 
Ms. E..3.* Smiths” Ft? ts" at’ themend . 


Hon. Mr. Wrye: It is subsection 20. Mr. Armstrong is 
jus teabouteto sdorvthac. 


The Vice-Chairman: I refer you to the handout of 


amendments. There are a couple more that go beyond the official 
polmGine. Of the act. 





R-25 
3:40 p.m. 


Mr. Armstrong: Maybe I could defer to Mr. Revell on 
this,and then pick up anything on the substance of it after you 
have described the design and the reason for it. 


Mr. Revell: All right. After the bill was in the House, 
some concern was expressed by the Ministry of Labour that two 
cases might have to be dealt with. What happens when there is an 
application for first-contract arbitration and an application for 
termination of bargaining rights or an application for 
certification by another trade union for bargaining rights with 
respect to employees in the same bargaining unit? In other words, 
what happens during open season? 


The drafting here reflects the Ministry sSepolicy mthat, che 
Ontario Labour Relations Board is going to decide in these 
circumstances, when you have both an application for, arbitration 
and an application for termination or an application for 
certification by another union, in which order to consider the 
applications, rom | itomay decide to refuse to entertain one of the 
applications. 


One possibility is that the board might decide to consider 
the termination application or the certification application 
before considering the arbitration application. If it decides to 
decertify, presumably the application for first-contract 
arbitration would be finished. If it decides in the other order, 
the first thing it would do.is determine whether there is going to 
be an arbitration. If there is an arbitration, the other two 
possibilities would be out. There could be no application for 
declaration and no application for certification. That deals with 
the first circumstance. 


What happens when, before a collective agreement is reached, 
either one of these applications is made, that is, application {for 
termination or application for certification by another union? 
Subsection 21 deals with the fact that an arbitration has been 
ordered or directed but not completed yet. Li thatsoccurs.wtne 
application for termination or the application for certification 
by the other trade union has no effect unless it complies with 
subsection 57(2) in the case of a termination application or with 
subsections 5(4), (5) and (6) in the case of a certification 
termination. 


I am not sure of the jargon in the labour relations field, 
but I have always called these the open season provisions. The new 
subsections reinstate the open season provisions with respect to a 
situation where there has been first-contract arbitration. 


Mr. Armstrong: Or where it is in process. 


Mr. Taylor: Does that automatically stay any proceeding 
for decertification? 


Mr. Armstrong: Ae titan Lycee invalidates it. Subsection 
21 says that since it is in process-- 
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Mr. Revell: It is of no effect. 


Mr. Armstrong: --there will be a two-year agreement from 
the date of the direction. The open season, therefore, will not 
descend until the last two months of that two-year agreement. That 
will be governed by the existing provisions of the act. Subsection 
21 nullifies the subsequent application for either termination of 
bargaining rights or a displacement application for certification. 


Mr. Revell: Yes. 


Mr. Taylor: Subsection 20 does not seem very definitive. 
The board could go either way. 


Hon. Mr. Wrye: It is a board choice. 
Mr’. Armstrong: Yes, it 1s a board choice. 


Ms. E. J. Smith: Which they deal with. Am I translating 
this correctly? Assuming you have two contrary motions in front of 
you, the board decides which one to deal with. If one wins, the 
other is automatically out, and vice versa. If you get 
decertified, automatically you are not going to work on the first 
contract. If you get a first contract, automatically you are not 
going to decertify. 


Hon. Mr. Wrye: If the board chooses to deal with the 
access question, subsections 21 and 22 kick in at that point. 


Mr. Revell: The possibilities are as follows. The OLRB 
may refuse to entertain one of the applications. That is quite 
clear. They will just say right up front, "We are not going to 
hear application X," and that is it. Under clause 20(d), the board 
has the power to refuse to entertain any application that is 
before it with respect to the situation where you have two 
contrary applications for certification and first arbitration. 


Mr. Taylor: They can refuse to entertain an application. 
Mr. Revell: That is what it says. 


Mr. Taylor: I thought it was mandatory in certain 
instances. 


Mr. Revell: In the situation where you have two 
applications before the board, it has the power to refuse to 
entertain one or other of those applications. Remember, under 
subsection 20 you have two applications that are contrary. That is 
the word Ms. Smith used, and it puts it in a nutshell. Once an 
application for first arbitration is granted, it leads to 
compulsory arbitration. The other application is for 
decertification, which gets the union out of the picture 
completely. To that extent they are contrary applications. 


Under clause 20(c) the permutations are that if the board 
decides to hear access first and grants access, it is probably 
g0ing to automatically refuse the second application. That seems 
logical. If the board decides to hear access first and denies 
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access, it still has to deal with the issue of the other 
application, which it may refuse to entertain, or it may decide to 


entertain the decertification application or the certification of 
another union application. 


After it has entertained that motion, the question is still 
open to it to decide whether to grant that particular application. 
The board's discretion is not limited, but there are various 
permutations and combinations. 


Ms. E. J. Smith: I gather subsection 22 says that 
assuming you have Bay eR union X a two-year contract, which would 
give us two years for peace to reign, no other union can be looked 
at until two months before the end of that two-year contract. 


Mr. Revell: That is right, until we get to the open 
season they cannot. Subsections 21 and 22 are parallel. 


Mr. Haggerty: No union raiding. 


Mr. Revell: Subsection 21 deals with termination and 
subsection 22 deals with exactly the same problem in relation to 
certification of another trade union application. 


Mstnik.aedanomiths, Yes. 


Mr. Taylor: How does that jibe with subsection “A Qa 2s 
in which the board must consider and must make a decision? 


Mr. Revell: This subsection only works in the situation 
of there being two competing applications on the table at the same 
time. 


Mr. Taylor: I do not know how you would get two at the 
same time. One application is for decertification and one is for 
compulsory arbitration. 


Mr. Revell: Yes. 


Mr. Taylor: How would you get two? Can, you file them on 
the same day? 


Mr. Haggerty: Sure you can, depending on how many votes 
you get. 


Mr. Mackenzie: You get a petition against the 
a 
certification. 


3250 “pall. 


Mrewlay lor. bite board is seized with an application 
for contract arbitration, subsection 40a(2) says the board ilo: with 
direct the settlement of a first collective agreement by 
arbitration.'' There is a statutory duty on the part of the board 
to direct a first union contract. 


Meow Revels ia subini tethatacH1s 18.8 later particular 


provision. To that extent it will override the earlier provision. 
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On top of that, the special circumstance under which it operates 
is that before the board makes its final decision on the access 
question, this second application comes in. From the point of view 
of logic, in these circumstances it seems the board may very well 
want to consider what is going on here. 


If a trade union is asking for settlement of a first 
agreement by arbitration and a substantial number of employees are 
asking for decertification, or if there is an application by 
another trade union for certification--I do not want to speak to 
policy here--but in this circumstance fairness says that before 
the board considers the access question, it should have the 
discretion to determine whether these people want to be 
represented by the trade union that is bringing the application on 
their behalf, because the effect of first-contract arbitration is 
to lock them into a contract for two years. 


Mr. Taylor: With a named bargaining agent. 
Mr. Revell: With the first bargaining agent. 


Mr. Mackenzie: You did not get that in the first place 
unless you got certification. 


Mr. Taylor: That is right, but there are two parts to 
that. Earlier this morning we went over subsection 40a(2). One 
part is permissive in that the board has a discretion as to 
whether first-contract arbitration is required, but in certain 
circumstances it has to direct a settlement. It is the mandatory 
aspect that concerns me in terms of a parallel application for 
decertification. 


Mr. Armstrong: I understand your point on that score and 
the legislative counsel's point that the later, more specific and 
precisely defined situation would prevail. I defer to counsel. 
Sometimes you use the magic phrase "subject to the subsection." 


Mr. Revell: Or "notwithstanding." 


Mr. Armstrong: Yes, "notwithstanding," or whatever. You 
use it later and say "notwithstanding one or the other" to 
reconcile them. 


On the issue of substance, just to repeat Don Revell's 
point, let us say, lo and behold, you get the application for 
first-agreement arbitration at about the anniversary of the 
certification when a termination application is timely and the 
union knows that the employees have been circulating a petition 
and are about to put it in to the board. To try to pre-empt that 
timely termination application, it quickly puts in an application 
for first-agreement arbitration. 


This section is saying the board ought to be able to assess 
what is happening and make a determination of what is going on and 
what is in the best interests of the persons being represented. 
The power that is being conferred on the board here has an 
antecedent in subsection 103(3) of the act on page 60. 
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The act talks about an application for certification 
outstanding, a decision not having been made and a timely 
replacement application for certification or termination 
application coming in. The board is given similar powers to make a 
determination as to the sequence in which to deal with them. I 
guess it just mirrors that. 


Ms. E. J. Smith: If the choice is to deal with the first 


contract legislation, they would go back into the obligatory 
category. 


Mr. Armstrong: That is true, yes. 
Ms. E. J. Smith: “Mandatory'' is the problem. 


Mr. Armstrong: It vests in the tribunal the power to 
make the appropriate inquiries as to what is really going on in 
these critical open periods and whether or not the application for 
first agreement arbitration is a defensive mechanism or kind of a 
pre-emptive mechanism Foreuntair ly curtailingseitther 2 
displacement application for certification by a rival trade union 
or a bona fide termination application. 


I think it can be predicted that you will hear from the 
trade union side that there will not be great enthusiasm for this. 
They will say, "If the application for first contract arbitration 
is there, the board ought to deal with it and should not concern 
itself with competing applications either by a rival trade union 
or by dissident employees." 


Ms. E. J. Smith: This is a new bill so strange things 
could happen in the immediate future but in practice, when a union 
is certified will it not automatically start moving rather quickly 
toward looking for first contract and, therefore, this would not 
happen? 


Mr. Armstrong: Yes, that is an excellent point. I think 
this wilL be a rare situation, indeed, when a trade union allows 
Teee lt to wet.into,ac= 


Hon. Mr. Wrye: A position of vulnerability. 


Mr. Armstrong: Yes. 


Hon. Mr. Wrye: To let the clock run that close to the 
end. 


Mr. Armstrong: It was a point that somebody stumbled on 
when we were looking at the internal consistency, the coherence of 
the section. 


Mr. Taylor: I am not questioning the intent or spirit of 
the subsection that was drafted, it just struck me as somewhat 
contradictory that the board could refuse to entertain any of the 
applications, be it an application for first contract arbitration 
or an application for decertification, when it already states_ 
further up in the section that it is mandatory not only that it 
considers it, but that it mandates a contract. Maybe it is there, 
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but it is ‘just that Ivhave a problemywithgthe way eit jis rdraited, | 
do not know. 


Hon. Mr. Wrye: Remember that subsection 2 says, "on an 
application under subsection 1." Subsection 1 talks about a 
situation where we have had a conciliation board or a no-board and 
that is all we have got. Subsection 20 talks about another 
wrinkle. Not only have we got the conciliation board and they have 
gone through a concilation officer and had a no-board or we 
boarded it, but also at one and the same time we also have this 
additional wrinkle called an application to decertify or an 
application for certification by another trade union. In that 
case, the board is then given a different direction than what it 
is given under subsection 2. Is the situation under subsection 20 
different than under subsection 1. Maybe it is because we have 
added it, I do not know. Is part of the concern Mr. Taylor has 
raised the placement of this in subsection 20. 


Ee oir, 


Mr. Amstrong: I think it is part, and to extent I share 
the drafting dilemma. It is partly the fact that clause 40a(20) (d) 
says, "refuse to entertain any of the applications." Maybe Mr. 
Revell can elaborate on that because that is different from saying 
the board may ultimately reject the applications, having 
considered them. To say that it may refuse to entertain any of 
them might give rise to-- 


Mr. Wrye: There may be a concern that the board may do 
nothing. 


Mr. Taylor: It may refuse to be seized of the issue at 
all. 


Mr. Armstrong: It may say, "We are not going to hear any 
of this stuff," and tosses it out, which on the face of it sounds 
Rindsor si ily. 


Mr. Revell: All I can say to this, Mr. Armstrong and 
minister, is this reflects the instructions I received, and I 
think that is something we should we-- 


Mr. Armstrong: Yes. I am not saying so myself, but I 
understand the point. 


Mr. Revell: I would suggest that while the idea is on 
the floor, there is an opportunity to look at it and make the 
intent clearer. 


Hon. Mr. Wrye: Help me with this. On a practical basis, 
what is the intent of doing nothing? I understand from clause 
40a(20)(c), the board may first consider the a plications in 
whatever order it considers appropriate or; (d) do nothing. 

Mr. Armstrong: I do think it was meant to say do nothing. 


Hon. Mr. Wrye: Is it not what it says here? 
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Mr. Armstrong: It was really meant to say refuse to 
entertain a subsequent application or an antecedent application. 


Ms. E. J. Smith: It was meant to say “any of the amended 
portion” rather than "anything." 


Mr. Armstrong: If you go to the origin of this, it is 
"refuse to entertain a subsequent application" because it may say 
if we are satisfied that the application for first agreement is in 
order, it is okay and therefore we are not even going to entertain 
a termination application. 


The difficulty comes when you say, "refuse to entertain any 
of the applications." You get away from the kind of temporal 
question into a kind of a no-man's-land of a potential absurdity 
when they say, "We do not want to hear any OPeEnises 


Mr. Revell: It may be something like this, "and if it 
grants the first application that it considers, it need not 
entertain the other applications." That is really the concept we 
are at. You take a look and regardless of which order you decided 
toenear ctnen=— 


Mr. Armstrong: Once you have dealt with one, you may 
refuse to entertain the others. 


Ms. E. J. Smith: They may be mutually exclusive. It 
seems to me we have made three amendments. Is it possible for us 
here to clarify this now before it goes out or we are going to be 
Listening to all kinds of submissions? 


Mr. Haggerty: This is only an amendment. 
Masse Je oul tn: nis, 1S. an amendment, I realize that. 
Hon. Mc. Wrye: The amendment is not moved and-- 


Ms. E. J. Smith: We should amend it before we send it 
out. 


HON Mie NY Com L do not know whether the intention was 
to send these out anyway. 


Ms. E. J. Smith: Before we allow others, it just seems 
to me if what is here does not read the way it is intended, we are 
only going to be inviting submissions that have no meaning. 


The Vice-Chairman: Ms. Smith, the public really does not 
have these amendments so they will not be making any submissions 
on them. You can only make submissions based on the-- 


Hon. Mr. Wrye: Mr. Chairman, I think we can clean it up 
rather quickly and try to get back to you tomorrow OT certainly by 
the end of the week with a reworked version to the extent that 
witnesses want to speak to it and it is not clear and the | 
committee is not comfortable with the technical wording of it. I 
think we should make sure that we clean it up, we are all agreed. 
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On subsection 40a(22): 


The Vice-Chairman: Can we go on to subsection 22? 


Hon. Mr. Wrye: This is a tough one. 


Mr. Armstrong: I think we have done subsection 22. 
Subsection 21 deals with the application for termination of 
bargaining rights and, as we have said, it is nullified by the 
decision of the board to proceed under the first agreement 


application, that is to say, when it is given a direction. 


Subsection 22 is the same in respect to what we call a 
displacement application for certification in the open period. 
Again, when the board has given a direction under subsection 2, 
that it has decided to deal with the first agreement arbitration, 
the pending application for replacment by way of certification is 
rendered null and void and may only be resurrected in the next 
open period, which would be the last two months of the written 
first agreement. 


Subsection 23 is a standard provision in all labour statutes 
that excludes the operation of the Arbitrations Act, which is an 
act dealing with commercial arbitrations and, in almost every 
respect, inappropriate to a labour situation. For example, it 
provides for appeals to the Court of Appeal. I must say, Mr. 
Revelieyel am imusty on the contentrvot wt but iTeenasinolapplication 
to labour arbitrations. 


Mr. Revell: There are number of reasons. The 
Arbitrations Act is basically a commercial arbitrations statute 
and provides for how submissions are to be made, the appointment 
of the arbitrator, provides for certain rights of appeal, and so 
on. Generally speaking, the Arbitrations Act has been excluded 
from labour arbitration matters because of the specificity of the 
Labour Relations Act. 


Mr Taylors. sathatinot in sthesvactenow? 
Mr. Revell: It is in with irespect #to section 44 


arbitrations; it would not apply to this without either an 
internal reference or setting it out. 


Mr. Taylor: It is just the section. It is under a 
different part of the act and does not apply to certain sections. 


Mr. Revell: Yes. 


Mee wArMStrOn ge: hated seri ents 


The Vice-Chairman: Is there any further discussion on 
these amendments? 


Mr. Mackenzie: Who is our witness tomorrow? 
The Vice-Chairman: We have one brief submission inechne 


morning at 10 a.m., from the Federation of Engineering and 
Scientific Associations. The United Steelworkers of America were 
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scheduled to appear at 11 o'clock. It is now been delayed till 
Thursday. Unless we hear from anybody else, we will just have the 
one submission in the morning. We may have a very short session 
tomorrow unless we get into other discussion after that 
submission, but that is the way it stands. 


Mr. Haggerty: What is on for Thursday? 


The Vice-Chairman: On Thursday there will be the United 
Steelworkers of America at 10 o'clock. We have a submission from 
Bruce Dodds, a private citizen at 4:30. I do not suppose there is 
any way we can change some of that time. The time was established 
for 4:30 because Mr. Dodds had to take time off work, so we have 
accomnodated hin. 


If there are no further questions, we will adjourn till 10 
o'clock tomorrow. 


The committee adjourned at 4:10 p.m. 


Ney . a 1) 
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LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming the adjourned debate on Bill 65, An Act to amend 
the Labour Relations Act. 


Mr. Chairman: The resources committee will come to 
order, Mr. South's birthday notwithstanding. We have before us 
this morning Mr. Shalaby who is with the Federation of Engineering 
and Scientific Associations. Welcome. I am sure you will introduce 
your colleague. I believe the brief has been distributed to all 
oye and that you will take us through your brief as you see 
Gs 


FEDERATION OF ENGINEERING AND SCIENTIFIC ASSOCIATIONS 


Mr. Shalaby: My colleague is Mr. Chris Bailey, also of 
the Federation ot Engineering and Scientific Associations. 


We are pleased to have the opportunity to bring our concerns 
regarding the Labour Relations Act, partly on the specific matter 
of what you are considering and partly on other related concerns 
with the Labour relations scene in Ontario that affect our groups. 


I heard this morning from several members that they were 
surprised to find engineers and scientists concerned with matters 
having to do with labour relations, contracts and bargaining 
tights. It is our intention to bring to you our concerns and to 
update what is happening with the professionals, engineers, 
scientists, managers and employees in Untario. 


Let me quickly give you a brief idea of what our federation 
is all about and tell you as well, that we are speaking on behalf 
not only of our federation members but also on behalf of a large 
coalition that supports the brief we are presenting to you. 


The Federation of Engineering and Scientific Associations 
has been in existence for about 14 years. We represent some 20 
groups of employees in engineering, scientific and managerial 
Capacities; groups working at companies such as Atomic Energy of 
Canada Ltd., Bell Canada, Northern Telecom Canada htd. ,.opacr 
Aerospace Ltd., Ontario Hydro, Toronto Hydro, Mississauga Hydro, 
the city of Edmonton, the city of Calagary, research institutes 
out in Alberta and numerous other companies that are listed in our 
appendix. 


We represent some 9,000 to 10,000 professional employees in 
the scientific and technical field. We have had concerns. The 
point we want to bring to you is this constitutency is a large one 
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and growing. Its significance in the economy is growing. We desire 
to be part of the labour scene. Our members have needs for the 
protection of the labour legislation but do not enjoy it right 
now. We would like to operate with the protection Or the Law, Duc 
the law does not include us. We are excluded from bargaining. Many 
of our members and potential members are strictly prohibited from 
bargaining collectively in this province. We feel the time has_ 
comes to bring the statutes of Ontarlosupeto date and in Line wien 
the Charter of Rights and other jurisdictions in Canada. 


Mr. Chairman: Mr. Shalaby, before you go any further, 
may I remind you that this committee has been charged with dealing 
with Bill 65, which is An Act to amend the Labour Relations Act. 
It specifically deals with first-contract legislation. I know you 
have dealt with it more as the Labour Relations Act. Your approach 
is as though we had a broader mandate than we really have. Keep in 
mind the responsibilities with which we are formally charged, 
namely first-contract legislation, instead of the entire act. 


Mr. Shalaby: The majority of our discussion will be on 
Bill 65, but I hate to miss this opportunity to bring to your 
attention other things that are of concern to us. 


Mr. Haggerty: I am sure Mr. Chairman, that the engineers 
are certified. 


Mr. Chairman: Certified engineers. 


Mr. Shalaby: Some are. The reason for taking this 
Opportunity is we have been unsuccessful in our attempts to get an 
audience with the Minister of Labour (Mr. Wrye). We hope to get 
that audience and bring to his attention our concerns. 


I promise not to belabour the points very much, but I cannot 
resist the opportunity of laying it on at this stage. 


Other people supporting our concerns and our brief include 


pis Ontario doctors who have been on strike over the last couple 
of weeks-- 


IncCeriecl1On esychiatmr sta. 


Mr. Shalaby: Yes, psychiatrists, the Ontario Dental 
Assocation, the Ontario Nurses' Association, a number of people in 
the teaching community and the Ontario Confederation of University 
Faculty Associations. Our concerns are also shared by a very large 


pe employee professionals in other sectors of the economy 
as well. 


Mr. Mackenzie: Are the crown attorneys still in the 
coalition? 


Mr. Shalaby: The crown attorneys are part of our 
coalition as well. I will touch very quickly on our concerns. 


One of the most significant ones is the issue of managerial 
exclusions. The act says that anybody who is exercising a 
managerial function should be excluded from bargaining units. 
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Although we agree with the spirit of that, we do not agree with 
the way it is applied in Ontario. In Ontario, the Ontario Labour 
Relations Board has defined managerial function to mean anybody 
who makes effective recommendations such as those regarding terms 
of employment for others. Because we are in supervisory and 
managerial functions, many of us would have some managerial 
responsibilities and make effective recommendations, but very few 
of us actually have the final say on the hiring and firing of 
other employees. We would like the Ontario Labour Relations Act to 
focus more on the actual authority, the bottom line, the final 
say. Those who have final say are true managers. Those who make 
occasional recommendations do not have the final say and therefore 
should not be considered managers. This would open the field for 
most of our people to become employees rather than managers in the 
sense of the law. 


The next point is allowing supervisory employees to form 
their own units. We feel the restricting provisions in the Ontario 
codes and laws regarding supervisory units should be relaxed and 
liberated. 


Other points include awareness, particularly on the Ontario 
Labour Relations Board. Members on the board are unaware of the 
concerns of professional employees and we would like the board 
sensitized more to the concerns of professional employees such as 
ourselves. 


Certainly the issue of first-contract arbitration was big on 
our agenda. We put it last in our executive summary to hold your 
attention to the very last point. We did-not want to put it first. 
Then you will not read the rest of it. , 


We came to various bodies of the government and to various 
committees 10 or 15 years ago. We have been banging on this door 
for years. The answers we have heard sort of zoom in on why this 
would not work. Professional employees should not be given these 
rights because there would be conflict of interest in the work 
place. How could it work? 


We are coming to you 15 years later and we are telling you 
it has worked. It has worked on the federal scene. It has worked 
in Quebec. It has worked in British Columbia. It has worked right 
here in Ontario, albeit outside the Labour Relations Act. It is 
working. There is no conflict of interest. There are no unusual 
labour relations problems arising from managerial and supervisory 
employees getting certified or bargaining collectively with their 
employer. All we want to do now is formalize that into law. 


We are coming to you after the experience has worked 
successfully and we would like now to update our laws to confirm 
what is really happening out there. 


To keep my promise and not drag this out much more, I will 
introduce Mr. Chris Bailey, who will zoom in on Bill 65 in 
particular. 


Mr. Bailey: What I propose to doin *focusing' ‘on Bibles 
is briefly outline rather unusual experiences one of our groups in 
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Quebec had with first-contract arbitration in that province. Doss 
points out some of the deficiencies you can get. Then I have a 
number of specific suggested changes in the wording of the act as 
drafted. 


CAE Electronics Ltd., formerly Canadian Aviation Electronics 
Ltd.., cis) 2,mayor manutacturer, of: flight, simubacors sin Quebec. ; 
Their engineers and scientists formed an association and attempted 
to get certified under Quebec law. Seven years later, they were 
stili struggling to get recognized and certified. An article in Le 
Devoir called it seven years of legal guerrilla warfare by the 
employer. 


It reached a crunch, a decision point, when a partial unit 
representing only those engineers who were certified by the Order 
of Engineers of Quebec were able to form a separate unit. They 
started a strike. 


At that point the employer requested first-contract 
arbitration. His request was not answered until the strike had 
been going for three months, at which time the unions funds were 
exhausted and first-contract arbitration was imposed. 


It took a year and a half to get that first contract. The 
employer first took the position, after a fair bit of initial 
fencing, that he had asked the board of arbitration, the conseil 
d'arbitrage, to be appointed to mediate but he did not want them 
to arbitrate... IheyMinister of Labour ihadmno) right... ing iact,,, to 
appoint a board that went beyond the scope of the original request. 


The next approach by the employer was to say that the union 
had bargained in bad faith and therefore arbitration should not be 
imposed. It was pointed out that the employer had asked for the 
remedy, ostensibly against the union's bargaining in bad faith. 
The employer turned around and said, “Okay, in that.case,. we 
bargained in bad faith and it would be improper under law to 
reward our bargaining in bad faith by having a first contract 
imposed on the union." 


OG OF aie 


The arbitration council, after some time, eventually decided 
that it had not and this was appealed to the courts. There were 
numerous appeals to the court all through this. In fact, every 
time the union got a new member, the employer would deny he 
belonged to the Order of Engineers of Quebec and when the union 
filed a grievance and would take it through, the employer would 
appeal the grievance as high as it could go. You had to go to two 
levels of the courts to get dues collected on one new member. 


At any rate, when finally it was ruled, with no more legal 
appeals, that the board of arbitration did have the je aleda Wm. sh) 
arbitrate, the employer took the position that he had a richie to 
present as much evidence as he wanted. Every piece of evidence 
presented by the union had to have its pedigree. 


For example, if you had documentation or some source of 
data, you had to bring in people to say: "Yes, this was the data 
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that was published by such and such a body. I have checked all the 
numbers and all the numbers are correct." You had to provide the 


kind of legal proofs you have in a murder trial, but are very 
unusual in labour relations. 


Finally, the arbitration board was ready to rule, nearly a 
year and ja half after the period of the contract they could apply. 


Mind you, in Quebec, you are allowed to have a contract for only 
one year. 


As a result of the compromise that was reached, the employer 
apreed,. first, to allow the) contract’to apply ito a different’ set 
of dates--it would apply up to approximately four months after the 
arbitration was ruled in--and it would not appeal it if the 
contract that was imposed was precisely the employer's final terms 
on every issue. In fact, that is what was imposed. The union is 
now decertified. 


There are drawbacks. 


We have had a look at this specific legislation and I would 
like to go through it section by section, pointing out some areas 
where the wording is not as good as it could be, partly based on 
our experience in Quebec and partly based on just looking at the 
language. 


In the very first section, subsection 40a(1), we believe the 
words, “unable to effect" should probably be changed to "have not 
reached.'' The problem with "unable to effect" is that is a matter 
of opinion. It is a matter of fact that the parties have not 
reached agreement, but as to whether there is a possibility that 
an agreement can be reached, for example, the employer can go to 
the Court of Appeal and say: "Sure, we are quite able to effect 
it. All the union has to do is agree to my terms. There is no 
inability to effect an agreement. Just the stubbornness of the 
union is preventing it." 


This starts the whole process, and it should not be 
subjected to that kind of legal challenge. 


In subsection 2, we do not like the approach taken. We 
recognize there has been an effort by the Ministry of Labour to 
change the concept that bargaining in bad faith is, i1nirceiiect ..a 
finding of cause. I suppose adultery used to be a basis for 
divorce and they finally got rid of that. 


What you have here is bargaining in bad faith with rather 
more words. For example, we will draw the example of the Canada 
Labour Relations Board experience, the Canada Labour Code, where 
there has been a bargaining in bad faith, first-contract 
arbitration tie-in. The result has been that very few unions have 
used it and have not been very successful in getting Are 


There are two problems. One is it denies the requirement to 
prove the employer has refused to recognize the bargaining 
authority of the union or has not made reasonable efforts or has 
brought forward uncompromising proposals without any reasonable 
justification. 
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The employer will come along and say, for example, "I had 
reasonable justification,” and trot out all his arguments. There 
are very few positions that cannot be justified. You are left then 
with a legal challenge. If the board goes ahead, even though it 
says, "where it appears to the board," the employer will go along 
to the Court of Appeal. 


Remember, we are not dealing here with a reasonable ordinary 
employer. We are dealing here with that small minority of 
employers who are very hard line and who will take every 
Opportunity for a legal challenge. You must write legislation here 
that does not open up the opportunity for employers to go off and 
challenge it. 


We would prefer to see in subsection 2, provision that if a 
contract has not been reached in a period of time after 
conciliation, say, 30 days, either party has the right to apply. 
The simple fact that you have not reached it after a period of 
time should be sufficient. 


If there is something that is chancy, if the union is in the 
position where it is not sure--if it makes its application, the 
labour board may deny it--then it may not apply. It discourages 
applications, because when you apply for first-contract 
arbitration, you are throwing in your hand. You are telling your 
members and your employer that you have despaired of being able to 
get a reasonable contract out of the employer. 


The process of bargaining, whereby one party can say to its 
members and to the other side, "I am sure we are going to reach an 
agreement on something that we can live with," is part of the 
dynamics of bargaining. You lose that. Any union that has any 
expectations of being able to get a contract out of bargaining 
will not think of first-contract, arbitration. IbLf1s demled., they 
do not want to take the chance. There is too much to lose. 


Thirdly, the fact that it opens up areas for appeals allows 
the employer some tradeoffs. Behind the scenes, the employer will 
say, ‘Fine, I am prepared." 


For example, in the Canadian Imperial Bank of Commerce Visa 
case, the Bank of Commerce was all set to appeal the Canada Labour 
Relations Board's decision to apply a first contract, until the 
terms of that first contract were announced. Then it Said, Fine% 
we can live with that." One could read into this that possibly the 
CLRB, in imposing that first contract, deliberately softened the 
terms so as to persuade the employer not to argue against it. That 
kind of tradeoff annoys people. They came to a reasonable 


contract. In all its terms, it corresponds to what the rest of the 
industry is getting. 


Mr. South: Can we make comments as he goes along? 


Mr. Bailey: Sure. 


Mr. South: Is not the big thing to get that first 
contract, even though it is not a good one from the employees' 
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point of view. They are now certified. They are the union and 
legally recognized. Then they hope to do better on their next 
contract. It is the thin edge of the wedge. 


Mr. Bailey: It is helpful, but they have postponed the 
real crunch until the next time. 


Mr. South: That is fine. Rome was not built in a day. 


Mr. Bailey: Okay. When a union has fought its way into a 
work place, has established itself, has been certified and drawn a 
first contract from the employer, then the employer is forced, in 
signing that first contract, to recognize that the union is there 
to stay. When you have to go through the labour board to get that 
First’ contract, your position is shakier. That’is'a fact of life. 
You have been given a respite or a truce. 


The one thing the union must have going for it is the terms 
of that agreement. For example, let us look at the Visa workers. 
If I was a worker in some other part of CIBC, I would say, "Yes, 
they got in. The union contract that was imposed by the board 
after a six-month strike gave the union security, some kind of 
grievance protection and job security. However, the thing that 
really aggravates me and the reason I would want a union in here 


is to improve the wages. They were not able to do anything about 
Bhat 


You do not want the union going to first-contract 
arbitration instead of negotiating, and any union with any sense 
prefers an agreement that is negotiated and forces the employer to 


come along and say, “Yes, I had to concede those terms." It is a 
much better start to a relationship. It is a stick there. 
You cannot say to the employer, "If we cannot reach a 


reasonable agreement here, I am going off to theslabous-board,- and 
what is going to happen at the labour board is that, because of 
deficiencies in the act, you are going to end up with an agreement 
worse than the one you are trying to get right here at the 
bargaining table."' The employer will say: "Go. I do not care. It 
is no better than what you are asking for. In fact, I could 
probably live with what the board imposes better than I can live 
with what you are asking me to do." 
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To be a stick or a threat to induce the employer to reach an 
agreement with the union, the board must threaten the employer 
with better terms than he would be forced to concede through 
bargaining. On the other hand, the employer can then turn around 
and say, as many employers would: "Those may be the terms imposed 
by the board, but they did not come from me. In the second 
contract, I am going to try to get rid of them.'"' If you give poor 
terms and allow the employer to deny any part in those terms or 
any responsibility for those terms, he is having his cake and 
eating it. 


Mr. South: I have heard you, but I do not agree with you. 
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Mr. Bailey: Okay. I have a number of points. Maybe it 
would be best to ask questions on the points as I go along, as it 
is easier to deal with them. 


Ms. E. J. Smith: Are you saying we should give them as 
they come along? 


Mim add ey. Yes, I am suggesting that is the best way. I 
will go on to the next one. 


Subsection 40a(3) provides that there will be a private 
arbitrator or privately agreed-on board unless both parties agree 
to take it to the Ontario Labour Relations Board. Our feeling is 
that the OLKB would have the greater experience in interest 
arbitration of this type as opposed to rights arbitration 


We would rather see the first contract settled by the OLRB, 
unless both parties agree within seven days that it go before a 
private-arbitrator. 


It is a question of where you would go if the parties cannot 
agree. I think the OLRB is the better place, simply because it has 
greater experience in this area. 


Ms. E. J. Smith: What are you saying would happen now? 


Mr. Bailey: What happens now is that it gives either 
party the right to insist that it be settled by a private 
arbitration board. I have a lot of respect for private 
arbitrators--they are very skilled--but their basic area is 
grievance arbitration rather than first-contract or interest 
arbitrations. The OLRB has the greater experience, and that should 
be where it goes unless the parties agree otherwise. 


Ms. E. J. Smith: You are saying the two-party agreements 
should be sent to the board. 


Mr. Bailey: Right now, you need two parties. Both have 
to agree to take it to OLRB. I would prefer that both parties have 
CO-apree CO,Cake, it, to.a private arbitrator. 


Ms. E. J. Smith: Thank you. 


Mr. Bailey: On subsection 40a(6), on the question of 
language, in the third line it says, "...fail to agree upon a 
chairman with the time limited...."' I could not understand what 
that meant. I think it means within the time specified in 
subsection 5. Maybe it is a legal draftsman's tern. 


Mr. Chairman: I think it means the five days. 


Mr. Bailey: Yes, but with or within? 


Ms. BetsJ.y ome hsy We will put .o in. 
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Mr. Bailey: In the second part of the first sentence of 
subsection 40a(/), it says, "...but shall give full opportunity to 
the parties to present their evidence....'' This immediately 
raises, in our mind, the experience that we had with CAE, where 
the employer insisted on his right to present voluminous evidence 
going on and on. It took a year to get the evidence heard. 


By including that in the same section as "the board of 
arbitration appointed ... shall determine its own procedure," I 
wonder whether a lawyer could argue that that would override it. 
It says, ''...shall determine its own procedure..." except that any 
party can go on giving evidence until it is satisfied that it has 
given full evidence. I would like to see something that makes it 
clear in there that the board of arbitration shall have the 
Opportunity to limit or bring to a close the giving of evidence 
when it considers it should. Perhaps you would want something such 
as "in the opinion of the board," for example. 


In subsection 40a(13), I have a small question about the 
statutory freeze. There have been some recent decisions. One was a 
decision of the Ontario Labour Relations Board in respect of Spar 
Aerospace Ltd. and SPATEA, which is one of our own unions in FESA. 
There was a similar decision from the Canada Labour Relations 
Board in relation to the Union of Bank Employees, which held that 
where the employer denied regularly scheduled pay increases the 
statutory freeze in fact froze the structure of increases and the ~ 
employer attempted to deny the regular increases. 


For example, I would hate to see you end up with a situation 
where, if an employer has been required to pay the increases 
during a lengthy first contract, the employer says this is 
stricter or tighter language than is called for under the act. I 
am not entirely sure that there is anything there, but there is 
thepossibility you could be into a conflict with the present 
interpretation of the statutory freeze. 


Clause 40a(15)(b) refers to "...employees performing the 
same or similar functions in the same or similar circumstances." 
Is that with this employer or with other employers? 


Me.ob. J. Smith: Other. 


Mr. Bailey: It should it be specified. I think the 
intent is “other' but it is not specified, and if you do not 
specify it, some lawyer is going to argue about it. 


Subsection 40a(16) spells out the two-year period. I believe 
you should have a provision in that section setting forward that 
the arbitration board or the Ontario Labour Relations Board, as it 
may be, such as, "may on the request of the applicant impose a 
longer contract up to three years.’ The reason for this is quite 
simple, in view of the kind of times that are involved in a 
difficult certification and first contract. 


Let us go through it. After the union first applies for 
certification, there may be a six-month period in which a number 
of issues apply--whether it has representation, the 
appropriateness of the bargaing unit, a whole series of legal 


R-10 


issues, challenges to the court--before a vote is even taken, the 
determination that the union has a majority representation in the 
uncontested part of the unit. 


Based on our experience in Spar Aerospace, for example, 
there may be another six months while the question of manager 
. exclusions is decided by the board. At Spar nearly one-third of 
the proposed unit was challenged by the employer on manager ; 
exclusions grounds. For example, if there was a unit like that in 
Ontario Hydro, which has 5,000 employees, if that employer 
challenges a third of that, that is a very long set of hearings. 


Let us say it is another six months when they get their 
interim unit and interim certificate before deciding the question 
of who is in the union and who is not. The union will serve notice 
to bargain and start bargaining while it has the interim 
certificate. However, there will be essentially six months when 
they are deciding fairly small issues and getting to grips with 
one another. They finally get their final decision on the unit and 
they get down to real bargaining. That is another six months. 


Now we are 18 months into the process. After six more months 
of fruitless bargaining, they reach the conclusion they are not 
going anywhere. There is conciliation. There is a fairly short 
strike. Another three months pass. Now you bring in first-contract 
arbitration. It goes to a board. Let us say we have some control 
Over the presentation of evidence before the board and it only 


takes the board three months to determine it. You now have gone a 
full two years. 


You now have the whole two-year period that you would like 
to have retroactive because the employer froze everything two 
years before in terms of pay increases and everything else. You 
have that full two-year period, and what is going to happen with 
that first contract that is imposed? It is going to end just about 
the time when the parties are going to be into bargaining their 
new contract. Under those circumstances, a board of arbitration 
might quite reasonably say it is reasonable to impose a three-year 
contract--two years' worth of retroactivity and one further year. 


Ms. E. J. Smith: We get a breakdown. 


Mr. Bailey: If you say this is improbable, that is 
exactly the experience we had at CAE. I suggest it be only on the 
application of the applicant and I suggest that the board make the 
final decisions. You really have to give a period of at least a 
year while the union can get used to the new contract and acquaint 
its members with the benefits of being certified--the rights and 
protections they have, for example, in grievance ~ 


procedures--before that union has to go into bargaining for a new 
contract. 


10:40 a.m. 


Ms. E. J. Smith: Can we get into that? This is very 
important, because it is completely contrary to,whatyd, ,at heasty, 
thought we had in front of us yesterday. My view of it yesterday 
was that the two years start at the very point you have said it 
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almost ends. All of the negotiations are laid to rest and the two 
years provided in this bill are intended for exactly what you have 


said, two years in which members can see the benefits, live with 
the conditions and have peace. 


Now you have projected a picture where the battling is going 
on and the two years are almost over before you get to the dotted 
line. It is very important to know whether you are right or 
whether my old understanding is still right. 


Mr. Bailey: It is normal in most bargaining that there 
be a period of retroactivity back to the date at which employees 
would have received their pay increases. 


Ms. E. J. Smith: But we have the retroactivity separate. 


Mr. Bailey: The problem here is that the retroactivity 
is read as coming out of that two years. 


MS efting dd sont Chien Nov. 

Mr. Ramsay: Are you misreading subsection 16? 

Mr cai tey: Objwilesees 

Mr. Ramsay: You have the best of both worlds in this. 

Ms. E. J. Smith: You have the retroactivity back to when 
you started. You sign the contract after all this is done and then 
youreeteilo-s 

Mr. Bailey: I stand corrected. I misread it. 


Mr. Mackenzie: I think there is also a misconception 
here. 


Mragtee.eoonnsons 1 think it ‘has*been cleared =up. 


How does subsection 17 react to subsection 16 when the 
minister has the right to extend the time limit? 


Mr. Bailey: Those are time limits, like the five days 
and the 45 days, for various processes to be finished. 


Mr. Chairman: I do not think it refers specifically to 
subsection 16; it refers to time limits in the Diets. 


Mr. Bailey: Yes. In fact, subsection 16 is just what I 
would like to see. 


MS ela) eo els OKAY). 


Mr. Mackenzie: Unless I have totally missed something in 
Mr. Bailey's presentation, in any event, I do not think the 
argument that was advanced about the problems with the makeup of 
the unit is really a valid one. This legislation takes place upon 
certification, and the certification has decided what the 
bargaining unit is. 
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Mr. Bailey: No. There are provisions under the act. 


Mr. Mackenzie: Maybe not in your experience, but it is 


in industrial unions right through the piece where we have had the 
fights. 


Mr. Bailey: No. Under the Ontario Labour Relations Act 
there are provisions for an interim certificate. For example, if 
there are management exclusions and these are under challenge, but 
it is clear the union enjoys a 55 per cent majority over the part 
of the unit that is not under challenge, the board can and does 
give an interim certificate and parties start bargaining while the 
question of management exclusions is decided. Virtually all 
engineering issues-- 


Mr. Mackenzie: For this you want to add a third year to 
a first-contract agreement? 


Mr. Bailey: No, not now. I am satisfied with the two 
years from being settled, with retroactivity back to any issues. 
Uur concern was the situation where the two years are eaten up. 


This is what happened in Quebec, but this is a better written act 
than the one they have in Quebec. 


Mr. Chairman: Anything else on the sections? 
Mr. Bailey: No, those are the points that we could see. 


Mr. Chairman: Are there any questions for either Mr. 
Shalaby or Mr. Bailey on the presentation? 


Mr. Ramsay: Gentlemen, I am a bit concerned about the 
process. Maybe you could help since I have never gone through 
legislation before in committee. How does the public get to deal 
with the minister's amendments that we had yesterday? 


Mr. Chairman: A very good question, Mr. Ramsay. I am 
concerned about that. The minister has indicated the amendments he 
would like to make to the bill. As it is really hard for people to 
know the amendments that have been proposed, what we are going to 
try to do is have a bill printed that includes the amendments. It 
would require permission of the committee because it is not really 


part of the bill until this committee has incorporated those 
amendments into the bill. 


It would make it a heck of a lot easier to be able to hand 
out copies of a bill that had the proposed amendments in it so 
that we are not carrying on two debates: one on the bill before 


the proposed amendments and one that we would debate after the 
amendments were put. 


Ms. E. J. Smith: I would support that. This came up 
yesterday when I raised the point on clarifying one of the 
amendments. We have to do it in a way that either underlines or 
puts in different print the amendments that will come forward, to 
make it legal for us to deal with it that way. 
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If we do that, let us include in the newly printed piece of 
information what we discussed yesterday and get some agreement 
with the minister on the clarifications that were made yesterday. 
Remember, on the last point we dealt with, we agreed that it was 
unclear and that we would get all kinds of delegations speaking to 
it--help me out on what that was. 


Mr. Chairman: On the retroactivity, the two years? 


Ms.) Eo J.) Smith: No. Tt was the last thing we dealt with 
yesterday, which was in the amendment; the minister agreed the way 
it read was unclear and would be misinterpreted by the public. 
Therefore, we should correct the amendment before we print it. 


Mr. Ramsay: This was subsection 20(d)? 


MSs Sieg womi the (Right. 


Mr. Ramsay: We were not sure whether that referred to 


just the above applications or the first applications, to begin 
with. 


Pineatacwerzle-. | sthinky yOu are T1ent inetry ing. CO. cet 
the bill with the changes, but the amendments as submitted to the 
members of this committee could not be sent out quickly to any 
group that has asked for a hearing before this committee. Such 
groups are handcuffed to some extent in terms of their response if 
they do not have the amendments that the minister has already 
indicated to the committee he intends to move; they add a couple 
of new sections to the doggone bill. 


Mr. Bailey: Have you got them in handwriting? 
Mstries J Miomith :. Yes. 


Mr. Mackenzie: It seems to me it is important that they 
go at least to the groups that have indicated they want to appear 
before this committee. 


Ms. E. J. Smith: My interpretation would be that this 
happens in other committees, such as the standing committee on 
administration of justice with Bill 1. I would not want to delay 
the whole process because of some amendments we are going to make; 
there may be more amendments that will come up along the way. We 
should we do what we can rather than hold up the whole process. 


Mr. Mackenzie: There may be other amendments when we go 
into clause-by-clause; there is no question about that. However, 
the minister has clearly indicated to us some changes in the Dalits 
and at least they should be available to them. 


Mr. Chairman: There is no problem making sure that 
everybody who comes before the committee gets copies of the 
amendments immediately. What I would like to do, though, is to go 
one step further and have the bill reprinted with the proposed 
amendments in it so we know what we are dealing with. We can put 
those before people when they come before us as well. 
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Mr. South: How long will that take? 
Mr. Chairman: A couple of days, I would think. 
Mr. South: A day or two? 
Mr. «Chairman: lt) iswnotga bigeproblvem- 


Mr. Reycraft: My concern was about the time that would 
take. We went through a similar experience on the standing 
committee on social development with the pharmacy bills, Bill 54 
and Bill 55. What was done there was that, rather than trying to 
print up an amended bill, copies of the amendments were sent out 
to all parties that had applied to make representation before the 
committee. 


Mr. Chairman: Let us see how quickly we can get the 
reprints. We can send out the amendments. That is no problem. We 
can do that immediately. If we can get the reprinted bill ina 
short period of time, we will go ahead and do that. 


Mr. J. M. Johnson: Are you considering having Bill 65 
reprinted with the amendments proposed by the minister? 


Mr Cha Liman ara Gtelaye. 


Mr. J. M. Johnson: This has received first reading in 
the House. Can we do that? 


Mr. Chairman: We can do it only with the permission of 
the committee and with the understanding that they do not stand as 
part of the bill until the bill has been amended officially. It is 
strictly for the convenience of the members and people coming 
before the committee. It is not a legal-- 


Mr. J. M.. Johnson: For clarification, so there is, no 
misunderstanding, could we leave Bill 65 as printed and then have 
an amended version stipulating that it has been amended at the 
request of the minister but that it has not received first reading? 


Mr. Chairman: It has already received first and second 
reading. 


Mr. J. M. Johnson: Many people will not receive the 
amended copy, but they will have this piece of legislation. 


Mr. Chairman: It does not rescind this or anything like 
that. 


Mr. Je ee ODNSON seNOe 


Mr. Chairman: Okay. I agree. 


Mr. Shalaby: Are copies of the amendments available 
today for us to take away with us? 


Mr. Chairman: Yes. We will get those to you today before 
you leave. 


Mre*onalaby: “Thank your 


Ms. E. J. Smith: It seems to me there would be fewer 
complications if we were less formal. I agree with Mr. Johnson 
that weasnourdezet thelinirormation out but not “call Tt ‘a ‘bit?Y: 


eis eet 


Mr. Chairman: You would be happier just having the 
amendments in this form rather than the bill-- 


Mr. J. M. Johnson: I agree that it should be drafted in 


the form of a bill as long as it clearly states what we are doing, 
because I assume more amendments will be proposed and then we will 
deal with them all, will we not? 


Mr. Chairman: Good point. That is no problem for the 
ministry? 


Mr. Failes: I will speak to them. 
Mr. Chairman: Do that as quickly as you can. 


Mr. Bailey: I have had a brief look at the changes. As 
far as I can see, they seem sensible. We have no comments. 


Mr. Mackenzie: May I touch base with the witness on two 
or three of the arguments he has made so I understand them. 


On subsection 40a(1), you have had some difficulty with the 
- words “unable to effect.'' What is your suggested change to that? 


Mr. Bailey: "Have not reached." That is a matter of 
fact, whereas “unable to effect"’ is a matter of opinion. 


Mr. Mackenzie: I wondered about that because we have 
gone through it at some great length with a number of labour 
lawyers, and it has been raised but was not seen as a problem. 


Subsection 40a(2) is still bad-faith bargaining but with 
more wording. 


Mr. Bailey: We believe that is the wrong approach. We 
would suggest that the trigger be a period of time after 
conciliation when the parties have not reached an agreement, an 
estimated time of 30 days. 


Mr. Mackenzie: On subsection 40a(3), your argument is 
that you prefer it to go to the Ontario Labour Relations Board 
rather than a private arbitration panel. 


Mr. Bailey: Yes, unless the parties agree to take it to 
the panel. We believe the ORLB, more than the typical private 
arbitration panel, has greater experience with the difficulties of 
a first contract because it has been involved in the certification 
and in some cases with setting terms. To be quite honest, the 
board tends to be a little tougher or a little less inclined to be 
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concerned about establishing a track record that is right on the 
50 per cent mark. 


Mr. Mackenzie: I am not sure I agree with you on that. 
Nevertheless, 1 would like a reaction from you on the problem we 
have with the OLRB. They have not been seized in that many cases 
with first contracts, and there is a tremendous delay in terms of 
matters going before the board. We have cases now where one or two 
years is not uncommon. A universal concern in the trade union 
movement is how we are going to correct the problem at the board 
and the effect of loading first-contract disputes on the board. I 
know there are some fairly strong concerns among the senior people 
at the board as well. 


Mr. Bailey: That may be true. We have had only limited 
experience with the board. In the handling of such matters, the 
Ontario board looks good in comparison with the Quebec board and 
the Canada Labour Relations Board. One of our groups, at Teleglobe 
Canada, applied to the CLRB for certification more than two years 
ago and are still awaiting a decision. Therefore, it is a matter 
of degree. 


However, you may be right. In its dealing with matters, my 
own society has preferred to have a privately hired conciliator, 
for example, rather than use government conciliation simply 
because it is more expeditious and it can get better-- 


Mr. Mackenzie: The other matter is, how real is your 
concern over subsection 40a(7)? Basically, as I understood your 
argument, it was in effect that you feared the employers could 
drag things out or stall in presenting evidence and the 
requirement that they be allowed to present evidence. 


Mr. Bailey: I would not have believed that a party would 
have been given) the power to spin things out, had I not seen it 
happening with the CAE group. Our legal counsel has suggested it 
is not a question of the language of the bill but a question of 
the guts of the arbitration board chairman; if he is prepared to 
Say the procedures of the panel are being abused or it is 


pane o information, it is in his power to control it. That may 
e so. 


However, I am still concerned about having language in the 
bill that might be read as overriding the power of the arbitration 
board to determine its own procedures and when a sufficiency of 
evidence has been heard on an issue. 


Mr. Mackenzie: The protection is a concern that usually 
works in the way that concerns you, but it can work both ways, as 
I have seen in some cases over the years. However, the time frames 
in the legislation are one of the few things we have very little 
concern with. The legislation seems to be tight and to set the 
specific time frames for the various steps. It is my feeling that 
probably negates the concern you have raised. 


Mr. Bailey: You may be right. Again, it is a question of 
what happens if you have not reached the end of the evidence in 45 
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days. One could argue that the minister would almost have to be 
required to give an extension. The chairman, even if it is on the 
45-day deadline, ought to call the parties to heel and ask them to 


complete their giving of evidence. It is a lever rather than a 
hard and fast time limit. 


Mr. Chairman: Are there any other comments or questions? 


Mr. Bailey or Mr. Shalaby, are there any other points you would 
like to make? 


Mr. Bailey: We would like to see you again soon, we 
hope, on the question of exclusion of management and professionals. 


Mr. Chairman: If it ever gets referred to the committee, 
you will be more than welcome to come and share your wisdom with 
us. 


Mr. Bailey: We hope it will be made known to the 
minister that we are eagerly waiting. 


Mr. Mackenzie: Did you not have a press conference here 
two or three months ago? 


Mr. Bailey: It was three months ago. 


Mr. Mackenzie: Have you still not had a meeting with the 
minister? 


Mr. Bailey: We still have not had a meeting with the 
minister. We have had a promise of a meeting with the minister, 
but I do not believe we have a date. I recognize he is busy and 
has a very full agenda; 1 hope these long delays mean that when he 
does see us, it is because he is prepared to move on this. 


Mr. Chairman: Hope springs eternal. Thank you very much 
for your presentation; the committee appreciates Tt. 


Mr. Shalaby: Thank you for the opportunity to speak. 
ORGANIZATION 


Mr. Chairman: Before we adjourn, we should have a short 
discussion about next week. We are scheduled to meet in Sudbury 
and Thunder Bay next week. At the moment, there is one group in 
Sudbury that wants to appear before us. There are people from 
Thunder Bay who still have to get back to us. We are also 
scheduled to meet in Toronto on Tuesday. 


My suggestion is that we meet here on Tuesday morning, go to 
Sudbury for that hearing and then play it by ear. We should know 
by tomorrow what we will do at that point. 


Mr. Mackenzie: That makes sense. If we do not have any 
hearing beyond Sudbury, there is not much point in continuing to 
Thunder Bay. 


I want to suggest that the clerk be instructed to contact 
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the union at La Caisse Populaire in Kapuskasing. Probably in more 
ways than I could explain, they could outline the difficulties of 
lengthy, bitter first-contract strikes and what they went through. 
They could give some members of this committee a feeling of what 
is involved. 


They. may be able to come to Sudbury; if not, they may be 
able to go to Thunder Bay, or they may not want to. I do not know; 
I have not raised it with anybody involved. I understand one of 
the difficulties is that the chief representative has been 
promoted to a Washington post in that union. 


Mr. Chairman: I hear Mr. Gordon mumbling. 


Mr. Gordon: NorOntair flies to Kapuskasing. Why can we 
not go to the source? 


Mr. Mackenzie: I have no difficulty with that. I am 


simply saying it would be a useful exercise to talk to some of the 
people who were involved in that. 


Mr. Chairman: The clerk has been in touch with people in 
Thunder Bay and Sudbury but not those in outlying areas. We could 
have him do that. 


Ms. E. J. Smith: I can see how useful it would be to 
talk to people who had a bitter strike, but part of our whole plan 
and what we have laid out is that there are two years in which a 
company and a union can make peace. It strikes me that if they are 
in the peace-making process, to highlight their past problems 
might be contrary to what we are setting out in the two-year 
cooling-off period. That is a passing thought. 


Mr. Mackenzie: It is a valid point except I think the 
peace-making is almost total. The system totally failed them. What 
resolved it was 1,600 people at an annual meeting who defeated 


eight of the nine board members. Within a week, they had a 
contract. 


Ms. E. J. Smith: I am not arguing the process. I do not 
know the case. 


Mr. Mackenzie: It was a lengthy one that had all kinds 


of representations to all the people involved, including members, 
the minister and so on. 


Ms. E. J. Smith: It might be more to the point if Bob 


spoke to us about that. That might not create the old animosity 
precedent. 


Mr. Chairman: What is the wish of the committee? Do you 


wish us to pursue the possibility of going to Kapuskasing? It is a 
committee decision. 


Mr. Lane: I have no objection. 


Mr. Mackenzie: Why do we not contact them? They may not 
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want to appear; I have no idea. It would certainly outline the 
problems involved in this situation. 


Mr. Chairman: 1 will ask our clerk to contact the people 
at La Caisse Populaire in Kapuskasing to see if they are 
interested in appearing. 

Is there anything else? 


Mr. Mackenzie: Do we have the United Steelworkers of 
America appearing before us tomorrow morning? 


Mr. Chairman: Yes. 


Mr. Gordon: Surely there is a labour council in Thunder 
Bay. 


Mr. Chairman: Yes. There may well be. 


The committee adjourned at 11:02 a.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITIEE ON RESOURCES DEVELOPMENT 


Inursday, February 2/, 1986 


The committee met at 10:07 a.m. in committee room 228. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming the adjourned debate on Bill 65, An Act to amend 
the Labour Relations Act. 


Mr. Chairman: The standing committee on resources 
development will come to order to consider Bill 65, An Act to 
amend the Labour Relations Act. 


; Just before we begin, after the presentation this morning 
there is not another one until 4:30 this afternoon. That is the 
only time the citizen could come, and I thought it was 
appropriate, as did the clerk, that we should try to schedule that 
person in. While I assume that not all members will be able to be 
here at 4:30, I hope there will be people here from each caucus 
this afternoon to extend the courtesy to that individual citizen. 
That is important. 


Next week we meet on Tuesday morning, and then on Tuesday 
afternoon we go to Sudbury. That schedule is already in place. 


Ms. E. J. Smith: Mr. -Polsinelli-is going for me. 


Mr. Chairman: Okay. This morning we have before us the 
United Steelworkers of America, Leo Gerard. I am sure he will 
introduce his colleagues. Welcome, Mr. Gerard. 


UNITED STEELWORKERS OF AMERICA 


Mr. Gerard: Thank you, Mr. Chairman. I would like to 
introduce two people who are with me today. On my right is Brian 
Shell, who is Canadian general counsel to the United Steelworkers 
of America on our staff. On my left is Brando Paris, who is one of 
the key organizers in our union. He is responsible for organizing 
most of the units we have organized in Toronto in the last couple 
of years. 


Mr. Chairman: Sorry, is it Harris or Paris? 

Mr. Gerard: Paris, like where that funny tower is. 

Mr. Chairman: Right. 

Meson reUg te Smithewistit steel? 

Mr. Gerard: That is right. 

Mr. Haggerty: Mr. Chairman, on a point of clarification: 


l see that Mr. Gerard is wearing a red carnation. Is that to 
celebrate the federal budget? 
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Mr. Gerard: It was given to me by Touche Ross because 
they were in such excitement and exuberance and the workers were 
crying in the room next door. 


I should preface my remarks by saying that Mr. Shell will 
give you some overview of the legal interpretation of the 
document, but I would like to make a few opening comments about 
the document. 


There seems to be some fear out there that the trade union 
movement intends to use first-contract legislation to have first 
contracts imposed rather than negotiated. As the leader of the 
steelworkers' union in this province--and no one organizes more 
vigorously in this province than the steelworkers--I can say it is 
clearly our intention to negotiate our own collective agreements 
wherever possible. 


We fundamentally believe that the best collective agreement 
is the one you negotiate yourself. That will be our policy 
throughout the next four years and, I hope, for all time to come, 
as it has been in the past. 


As I am sure you are aware, the steelworkers act very 
vigourously in obtaining first agreements and will go to great 
lengths to get them, but the legislation that is nonexistent now, 
the legislation as proposed, we just do not think goes the right 
distance to assist in getting that first contract. The power of 
the corporation in prohibiting first agreements is immense. We 
have situations where you make an ideological or political 
decision to have a union, and then the employer has the economic 
whip to keep you out on strike for as long as he can to prevent 
you from getting that union. 


As I said, it is our intention that, if we have to go that 
mile to get our agreement, we will do so. However, at some point 
we should have--and again we will take this position--access to 
first-contract legislation that will guarantee an agreement. 


I just wanted to preface any remarks that you are going to 
hear today from our people by saying that we fundamentally 
believe--and we will never change our mind in our union--that the 


best agreement you can get is the one you negotiate yourself, if 
possible. 


Ll will turn ‘it: ovensto tir seShell= 


Mr. Shell: During the course of the presentation I am 
going to make, I invite the members of the committee to interrupt 


me and to ask any questions or any points of clarification that 
they may have as I proceed. 


The steelworkers' union in the last decade has been the 
union that has been, unfortunately, on the forefront of the most 
complicated and difficult first-agreement negotiating matters. We 
are the union that negotiated with Radio Shack. We are the union 
that organized Fotomat. We are the union that dealt with Securicor 
Investigation and Security Ltd. We are the union that dealt with 
Itwin Toy Ltd. We are the union that has been on strike for almost 
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three years with Shaw-Almex Industries Ltd., and we are now 
awaiting a decision from the board on that case. We are the union 
that organized Plaza Fiberglas Manufacturing Ltd. and that 
recently came to a settlement with Plaza certifying us. We are the 
union that represents in the province the largest number of small 
manufacturing family businesses of any union in Ontario. We are 
the union that has an average of 100 workers in our average local 
union, and we are also the union that represents the workers at 
Inco and Stelco. 


You should know that we are not merely a union that 
represents the major resource development entities in Ontario or 
the major steel companies. The vast majority of our members in 
Ontario and throughout Canada work at small enterprises where 
average wages are below $10 an hour. That is why we appear before 
the committee very concerned about the scope of the legislation. 
It is because, probably more than any other union in Ontario, we 
are at the first-agreement bargaining table. We know what it is 
like. Our expert negotiators have great experience in 
first-agreement bargaining. 


So we come before you and we say that Bill 65 is a terrific 
idea. sBisuisiobemectiss but-lonly partially, thesconcern thatmthe 
newly organized workers have. We would have liked to see it afford 
open access to first-agreement arbitration. We know that 
first-agreement open access is simply not in the cards. We know 
that cabinet thinks that first-agreement open access would somehow 
> tip the balance too greatly in favour of the union by permitting 

the union to seek first-agreement arbitration whenever it felt 
bike 4rt. . : 


We know cabinet does not basically believe what Mr. Gerard 
has just told you: that the steelworkers and the balance of the 
unions in Ontario do not particularly want to go to arbitration to 
get a first agreement. We want to be able to bargainjateat; the 
table. We intend to do so, but we know that cabinet does not 
believe us and, indeed that the Minister of Labour (Mr. Wrye), his 
advisers and his deputy, from whom you have had the honour of 
hearing in the last two days, basically do not buy it. 


So as probably the most realistic union that exists in 
Ontario, we have an alternative idea. We have told the ministry 
what our alternative idea is, and either the ministry has not 
heard us or it has not cared to understand what we are saying. So 
we come before you to say that we have an alternative idea that 
does not mean open access. 


I would like to turn your attention for a moment to 
subsection 40a(2) as set out in Bill 65. That is the most 
important section of the bill, in our submission, along with 
subsection 40a(15), and we will restrict our remarks today to 
those two subsections. 


Let there be no doubt about our concerns with other 
sections. We have concerns here and concerns there. We are 
concerned that the minister can fiddle around with time limits 
whenever he feels like it, but let me just say that our emphasis 
today is on subsection 4Q0a(2) and subsection “OAC hS)s. 
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By the way, I am grateful that the minister decided to 
release the amendments he is going to put before your committee. 
We have no basic and substantial disagreement with his amendments. 


You are hearing from a responsible entity, and we expect 
that you will consider our concerns equally responsibly. You are 
nearing from the entity that will actually have to decide whether 
to seek first-agreement arbitration. You are hearing from the 
political leader who will determine each and every first-agreement 
strike. Remember, if you do not afford access where bargaining has 
broken down, that leaves the union in a position to abandon the 
workers, who have never had a collective agreement, or to strike 
that company into the ground. Remember that. Those are the 
options. There is no third option if we cannot get access. 


Mr. Gerard: By way of an intervention, it is not the 
history of the steelworkers to abandon the people who sign cards 
in our union. That is why we had the Radio Shacks, the Fotomats 
and the Irwin Toys. We will have a hell of a lot more if you do 
not listen. 


Mr. Shell: Let there be no doubt about the determination 
of the steelworkers. Let there be no doubt that if we believe the 
delays attendant upon seeking access are such as to inhibit our 
ability to obtain a first agreement successfully, then you will 
have created an obstacle that we cannot circumvent. It will leave 
no alternative but the strike option. 


_ Subsection 40a(2) says, ''The board''--and we are speaking 
about the Ontario Labour Relations Board--"shall consider and make 
its decision on an application under subsection (1) within 30 days 
of receiving the application and it shall direct the settlement of 
a first collective agreement by arbitration..." We have no 
difficulty with the section to there. That is fine; we understand 
that. Then it says, "...where it appears to the board that 
collective bargaining has been frustrated." 


ie ZOmasti. 


I am a lawyer. I understand what the word "frustrated" means 
as a matter of law. I understand that the word "frustrated" can 
mean frustrated because a ship sending supplies to the Vancouver 
coast has been sunk and, as a result, the entity in Vancouver 
waiting to receive the supplies is frustrated in meeting the terms 
of its obligation to its customer in Timmins, Ontario. The courts 
consider the sinking of the ship to be a frustration of a contract 
of supply. 


I have no idea what the Ontario Labour Relations Board 
thinks "frustrated" means, and this union is not prepared to wait 
five years while the labour board interprets the words and while 
it goes through the court system. We are simply not prepared, and 
so the word "frustrated" has got to go. 


Our suggestion is that you delete the word "frustrated." The 
test at this stage should simply be, "where no first agreement has 
been effected byithemparties 7s Thats tics a bin 
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Mr. J. M. Johnson: Would you read the section as you 
propose it? 


Mr J Shebi:\Our suggestion is that it*be, “and it shali 
direct the settlement of a first collective agreement by 
arbitration where no first collective agreement has been effected 
by the parties." 


Is there a first agreement or not? That is the first test 
for the labour board. If the board concludes that there is not a 
first agreement, then you go to the next test. If there is a first 
agreement, that is the end of it. However, there is no assessment 
of bargaining as to whether there is frustration. 


We move on from there. The minister and his ministry have 
decided not to say straight out that the test is bad-faith 
bargaining but to specify the elements of bad-faith bargaining in 
clauses 40a(2)(a), (b) and (c). You have heard from the minister 
and the deputy minister, and if they told you anything different, 
I suggest that the committee's counsel examine the law on 
bad-faith bargaining. 


The refusal of the employer to recognize the bargaining 
authority of the trade union is bad-faith bargaining. If an 
employer were to do that, he would be bargaining in bad faith, and 
the labour board has repeatedly affirmed that that is the case. 


Clause 40a(2)(b) says that if the employer imposes an 
uncompromising bargaining position without reasonable ; 
justification at the bargaining table, he will be bargaining in 
bad faith, and the labour board has said that that is the case. 


So when you come to the bargaining table and you say, for 
example: "We will not pay more. You can talk us blue in the ace: 
we will not pay more." Tne union says: “You will not pay more? 
Tell us why." The employer says, ‘We will not pay more.'' The union 
says: "We have heard that already. Tell us why." The employer 
says, "We will not pay more." The union says: "This is very 
repetitive. We are going home. Let us know when you are going to 
tell us why you are not going to pay more." 


That position, you will appreciate, is uncompromising. That 
position does not provide reasonable justification. 


Mr. Chairman: Mr. Shell, since you invited 
interventions, if the employer said, ‘Because we simply cannot pay 
more,'' is that the same? 


Mr. Shell: If the employer says, "It is because we 
cannot pay more; we cannot afford it,'' then it has provided a 
reasonable justification. That is not regarded as bad-faith 
bargaining. The union's response will be, "Would you please 
explain to us why you cannot pay more?'' They will say, These are 
our costs, these are our inventories, these are our sales and we 
simply cannot afford it." 


If the employer explains its position, it is not without 
reasonable justification. However, the absence of an explanation 
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is bad-faith bargaining. That is why the words in clause 40a(2) (b) 
say, “without reasonable justification." 


If the employer bargains in bad faith under the terms of 
clauses 40a(2)(a), (b) or (c)--because remember, section 15 of the 
Labour Relations Act says that an employer must "make every 
reasonable effort to make a collective agreement." Clause 
40a(1)(c) says, "the failure of the respondent" the employer, ''to 
make reasonable efforts...'' Tnat is almost completely borrowing 
from the language of section 15. 


If you look at clauses (a), (b) and (c), what the ministry 
has) done, and! it) isva cynical, approach, ang) 1tiidoes not ttrick Phe 
entity appearing before you today, is they have specified the 
terms of the duty when there has been bargaining in bad faith. 
They have unpacked the duty, as the Ontario Labour Relations Board 
has interpreted it, and they have said it is clauses (a), (b) and 
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If bargaining has been frustrated because of clauses (a), 
(b) and (c), which amounts to bad faith bargaining, then the 
labour board can move to set up a board of arbitration to settle 
upon a first agreement. 


Mr. Chairman: What difference would it make if you 
removed clauses (a) through (c) and put in, "because of bad faith 
bargaining"? 


Mr. Gerard: Before Brian gives you the legal response, 
let me just say if we have to go to the board to prove bad faith 
bargaining, we are in a real pickle. What you are then into is the 
kind of thing that we are into with the Shaw-Almex Industries or 
Radio Shack, where you spend weeks, months or years before the 
labour board trying to prove your case while these people are on 
strike. 


Forcing people to strike is the first weapon used to make 
sure they do not ever end up with a collective agreement. While 
people are on strike, to use Brian's term, you are frustrating the 
attempt of ever getting a true collective agreement in that plant. 
That is why Brian's comment about this being a perverse and 
cynical approach to it is so meaningful. 


We have to go there and prove either one, two or three of 
those points in front of the labour board and that could take 
weeks, months and years--forgetting about what could be in the 
first agreement--before we can even ask to have one imposed. That 
is the whole cynicism of this document. I will let Brian deal with 
the legal aspects. 


Mr. Shell: We have examined the obligations that deal 
with first agreement in British Columbia. We have dealt with the 
obligations dealing with first agreement under the Canada Labour 
Code. The tests that are imposed in those jurisdictions, and 
Quebec stands as a quite different situation, but those tests 
applied by law basically amount to a declaration that bad faith 
bargaining is required. 
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History has made it clear that the section is not used, that 
it has no important impact upon the labour relations community, 
and that it does not get rid of first agreement strikes which is, 
after all, what this is supposed to be able to do. 


Let there be no doubt: this legislation is an order to stop 
first agreement strikes. That is why we want it. That is why the 
sensible business community will want it. It is so an employer, 
recently organized, will not have to face a first agreement 
strike. We do not want to strike employers. We are not in a 
aeiceibeer business. We want first agreements in order to avoid 
strikes. 


Where an employer cannot agree to a first agreement and we 
Cannot see any alternative but to strike, the purpose of this 
legislation is to provide a third-party intermediary who is not 
going to give what the union wants and not going to give what the 
company wants. He is going to sensibly assess what is reasonable 
in the circumstances and provide something that both sides can at 
least begin to learn how to live with. 


Mr. Gordon: In that case, though, you would want us to 
drop clauses (a) through (c). What would you put in their place? 


LOe30" aie 


Mr. Shell: If an employer has bargained in bad faith, if 

he has breached clauses (a) through (c), or any of the three, of 
-course-there should be access. That is sensible. Our suggestion is 
that the new clause 40a(2)(a) should read, "if the respondent has 
breached section 15."' It makes eminent sense. It either the union 
or the company have bargained in bad faith, then of course there 
should be access. What we are saying is let us deal up front with 
what we mean--Ministry of Labour, Minister, deputy, advisers. 


If either the company or the union have bargained in bad 
faith, then by golly make it clear that you have access, but do 
not stop it there. What if they have not bargained in Dad staith? 
What if they have done something that is slightly less than 
bargaining in bad faith, remembering that in British Columbia and 
under the Canada Labour Code, the bad faith test has served as an 
obstacle and not stopped first agreement strikes? 


Mr. J. M. Johnson: Can you provide us with the amendment? 


Mr. Shell: We have this copy. 


Mr. J. M. Johnson: Can we have the clerk of the 
committee run off some copies? 


he! Shelb: *Sures 


Mr. Haggerty: I have a point for clarification. ou 
mentioned that you had two problems with the bill before us, — 
clauses 40a(2)(a), 40a(2)(b) and 40a(2)(c). You also have problems 
with subsection 40a(15), but your last comment you led me to 
believe that you agree to subsection 15. Previous witnesses before 
the committee and with the minister--I have a note here--were 
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looking for some changes in that area, if I am not mistaken. 


Mr. Shell: Just to be clear, we have a concern with 
subsection L)5. 


Mr. Gerard: We will be saying something about subsection 
ho MsbOntle:. 


Mr. Shell: --about those two sections and I will be 
suggesting some amendments to the language in subsection 15. 


Mr. Haggerty: We should perhaps have the amendments for 
both those sections. 


Mr. Shell: He has just done that. 


Mr. Haggerty: He is getting them? 


Mr. Shell: It has just been done. 


Mr. Taylor: Why do you need them with that criteria? Why 
do you not just provide that if there is not an agreement within 
sO many months, that you have this thing arbitrated? 


Mr. Gerard: Give them 30 days to have it signed, sealed 
and delivered. Give us that language. 


Mr. Shell: That is an eminently sensible position. I do 
not know how people are sitting. I know there are some friends 
here in the New Democratic Party and I suspect there are some 
friends over there in the Liberal Party. I do not know if the 
people in the middle are with Mr. Grossman's party. Is that 
correct? 


Mr. Ramsay: They are, but they are on-side, too. 
Mr. Gerard: Who is who? 


Mr. Haggerty: --mandatory right they are getting. Once 
they get certification they want it automatically. 


Mr. Taylor: You were asking me who I am. My name is 
Taylor and I am a member of the Progressive Conservative Party. 


Mr. Gerard: I am pleased to have you on-side. 


Mr. Taylor: I do not know whether or not you have or you 
have not. I am asking you. Either you are going to have it or you 
are not going to have it. If you cannot negotiate something within 
a reasonable time, presumably you go to a third party or body. In 
the judicial system, you go to the courts. If I hit you with my 
car and our lawyers cannot work a settlement out, then we have a 
judicial system that takes care of it. Why can you not do the same 
thing ingthis?e 


Mr. Gerard: We started off our presentation with Mr. 
Shell, our counsel, saying we were under the impression that the 
Liberal cabinet was unbending in their position on access, which 
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we think is unfortunate, but knowing that the cabinet seems to be 
unbending, we wanted to put forward an alternate solution. 


I amin quite sure that if we could get your party and our 
friends trom the New Democratic Party to take that position, the 
minister would listen a little bit more. Once we try to effect a 
collective agreement and we cannot, we fundainentally believe we 
should=have access. to, as "you call it) the courts; we call 4t 
arbitration. 


Mr. Chairman: Mr. Gerard, this committee will be dealing 
with amendments and does have the authority and power to make 
amendments to the legislation. When we are finished the public 
hearing process, we will be dealing with amendments. At that point 
there will be an opportunity to alter the legislation if the 
majority of the members wish to do so. 


Mr. Gerard: We make it very clear to you that we present 
an alternate proposal. Brian Shell has been explaining it to you. 
The first proposal that we would like to see, if you are going to 
make amendments, is the one put forward by Mr. Taylor. It is it 
you cannot effect a collective agreement, you get automatic access 
to arbitration. 


I will even go further than that to say in previous 
discussions with ministerial staff, we suggested it should be 
after 30 days. If you could not effect a collective agreement and 
you had to take strike action, within 30 days of that strike 
action you would have automatic arbitration of the settlement. 


Mr. Chairman: We have not seen Mr. Taylor's proposal in 
written form yet. 


MeteCarard’ Invcase hevintends' toldratit: ital letel tel 
should give him some guidance. 


Mr. Taylor: I will follow that up. Do not misunderstand 
me. I am asking you the question and then I am following the 
logic. 


With that logic, I believe that in 1986, we should be 
sufficiently civilized not to get into strikes and lockouts which 
endanger our economic system and our social Fabrica) That sbeingaso; 
then surely you should have a tribunal, sufficiently acceptable by 
labour and management, that could settle these disputes in an 
open, objective, even-handed way without lockouts and strikes. 


Mr. Gerard: Are you talking about first contract 
disputes? 


Mr. Taylor: If that principle istgooditor first 


contract, what is wrong with it for second, third or fourth 
eontracts? 


Mi seCennnd Jalewilledéal with that. Glo besverny candid 
with you, in a first contract situation, you are dealing from a 
position where people generally have never had a labour 
organization to represent them. 
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These people are dealing in an environment where all the 
economic and psychological power is in the hands of the employer. 
The economic dispute is used to circumvent the possibility of ever 
having a union. Once we have established our union and once we 
have made a decision that we are going to have a collective 
agreement, and we want it for economic reasons; not for the 
purpose of establishing the collective bargaining agency in the 
shop, it would be for us to decide and for the employer to decide. 


We will bargain that collective agreement and then decide if 
we are prepared to accept it or to keep the operation shut down. 
At some point, those skills balance out and we get an agreement. 


When you are in a first contract situation, the strike is 
used by the employer to circumvent the possibility of ever having 
a collective bargaining agency that can get to the second 
contract. That is the difference. 


That is why your proposal makes sense if you are talking 
about first-contract arbitration and why it does not make sense in 
the next one. 


Mr. Taylor: Do you think we should have an eye for an 
eye and a tooth for a tooth, social disruption, confrontation, and 
Classical conflict between labour and capital? I do not understand 
why you want to perpetuate that type of philosophy in this age. 


Mr. Gerard: Mr. Taylor, you started off being 
progressive and ended up being Neanderthal. Let us go on. 


Mra yore: That) is) Your: opinions sh dounotiknow.thatial 
came here to be insulted by you, but that comes with the territory. 


Mr. Mackengste:) You invistedssl ta Mra tlayi or. 
Mra lay Lore -That«is aumattersoLsopinion. 


Mr. Chairman: Let us get back to commenting on the bill. 
There are Mr. Lane, Mr. Haggerty and then Mr. Gordon. 


Mr. Lane: Have the amendments proposed by the minister 


been circulated to the panel? Has it been read into the bill, as 
recommended? 


Mr. Shell: We have read the motion to be moved in 
committee. It is this document. As I have indicated, we have no 
substantial disagreement with these changes. 


Mr. Lane: Does it improve the bill or does it do 
anything for your problems? 


Mr. Shell: To be frank with you, these amendments 
correct an oversight by the minister. The bill does not provide 
the board of arbitration with any power. It is an oversight and 
the minister has fixed it. The bill does not deal with a 
termination, an application or an alternative certification 
application that arises during the context. 
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These amendments fill holes. They do not deal with anything 
substantive in the bill except in a procedural, neatening up of 
the bill. You will have to ask the minister and his deputy why 
they decided to do it in this manner. I have no idea. It struck me 
that it was merely an oversight. 


We have no difficulty with the changes. They are not 
improvements; they are merely housekeeping rules. 


LOs40 Vasms 


I would like to go back to subsection 40a(2). Mr. Taylor, I 
attended one meeting with your former leader during the election. 
He spoke very firmly in favour of first-agreement arbitration. 


Then I had the pleasure of being in the gallery of the House 
when the former Premier's throne speech was read. I recall the 
excitement when the former Premier introduced this. His party was 
commited to first-agreement arbitration. On second reading, the 
new leader and the new critic on Labour matters flatly opposed 
this bill wGlidadanotrand stiallvdo not understand it. 


I am sure there has been merely a misunderstanding by the 
current leader and the current critic about why it was opposed. Il 
am sure that as a result of the deliberations of this committee, 
your party will be able to reconsider its opposition to the bill 
and the improvements we are trying to incorporate that reflect the 
kinds of concerns you have. 


: We are trying to make sure we avoid first-agreement strikes. 
We know that is your party's view and we agree with it. We want to 
avoid first-agreement strikes. We think the bill can be improved 
and that it can do that. We are committed to avoiding 
first-agreement strikes but not to abandoning the idea of a 
strike. One would not want to abandon the idea of a strike in a 
free society. 


Mr. Taylor: Mr. Chairman, may Perespond: towthae, sincesie 
was addressed to me, through you? I would like to respond to that 
and to some of the remarks made earlier which reflected the views 
of the late Mr. Justice Ivan Rand. 


You may recall the study conducted by Mr. Justice Rand in 
connection with the reform of labour legislation and particularly 
in regard to strikes in essential services. 1 have merely 
reflected a view that he espoused as a commissioner in that study. 
Mr. Shelli, you may be familiar with that. As I said, I have good 
company in my Neanderthal posture, it thatertsewhatelt 25. 


In the Rand report, he was fundamentally dealing with 
strikes in the area of essential services and I want to make that 
distinction. However, I am not deterred in my view that surely we 
should be civilized enough to work out these differences in a 
nonconfrontational way. Whether first contract or some other 
contract, I still think it is worthy of consideration. 


Mr. Gerard: I want to make one comment very briefly. Mr. 
Taylor seems to have taken this to heart. 
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Mr. Taylor: I am not insensitive, if that is what you 
are suggesting. 


Mr. Gerard: You missed the introductory remarks that we 
made. Had you been here for those remarks, you would have heard us 
say that it is our position--and I will take you back to 
arbitrated settlements at any point--that the best settlement you 
can have with an employer is the one the parties negotiate 
themselves. 


Generally speaking, this is our fundamental reason for being 
opposed to first-contract arbitration at any time, even 20 years 
ago. Also, we are opposed to imposing it in a long-term 
relationship. We believe the best bargain you can get is the 
bargain you negotiate yourself. 


However, probably moreso than ever before in this province, 
we are now in a position where employers are using the strike 
weapon against the workers as part of a first-contract weapon to 
circumvent the possibility of getting agreements. 


That is why we have had the high-profile strikes, such as 
those atvyRadio *Shack,Fotomaty Irwinmtoy gstd. sandwiartGatoneCo: 
Ltd. Weapons are being used by employers to cirmcuimvent the 
possibility of having a union. 


The labour legislation introduced by your government years 
ago--and they kept it rolling--is the basic preamble of the act. 
They encouraged collective bargaining; therefore, they encouraged 
the unionization of people as well. : | 


Employers have switched that. They are now using the strike 
as an economic weapon to prevent that. Our role today is to try to 
get first contracts without the use of strikes. If you have proper 
legislation when you go to the bargaining table, it removes that 
strike weapon from both sides. The legislation encourages us to 
get a bargain ourselves. Both parties would rather have their own 
bargain than one imposed by an outsider. 


Mr. Haggerty: 1 want to go back to subsection 40a(l1). I 
believe Mr. Shell said he has no qualms about that section. 


The previous witness from the Ministry of Labour discussed 
the words “unable to effect." There was some question about that 
wording. He also brought up subsection 40a(2) where "has been 
frustrated" appears. I think that is the key to your difficulties 
and the committee may have to review those words. 


I am coming back to the words "bad faith." I agree with you 
that if two parties are willing to sit down at a table in a good 
relationship and come up with a first agreement, that is the way 
labour and management should go. However, there are cases where 
there is a total impasse from the beginning, from the first person 
signing up as a union member in the plant. This is where the 
problem starts. 


What I like about the bill is that where there is an impasse 
or where you can sense there is going to be no agreement between 
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the parties, section 40a, the amendment to the Labour Relations 
Acts tbuingewsat thirdwparty <into \the spicture.; Looking, atyitytfrom 
poth the labour side and the management side, you say, ‘Thank God 
we do have a third party that can bring these two parties 
together.'' You have to do it by legislation. Section 40a does that. 


It may be a year before anybody applies to the labour 
relations board and you come into this section. That is a lengthy 
time for a person to be out on the streets or to have management 
shut the doors. 


1) bring thisiftosyour attention because’ 1 still carry a 
United Steelworkers' union card. I am still in good standing. 
However, I was in an industry caught in a strike back in the 
1950s. It was a lengthy strike, whether it was necessary or not. 
It was caught in a stage. If we had had this legislation for the 
second contract, then perhaps we would never have lost the 
industry or the 300 jobs. The strike broke the company and the 
employees. 


Mr. Gerard: Where was this? 


Mr. Haggerty: E. B. Magee Ltd. in Port Colborne. That is 
one of the cases where an impasse occurred and both parties took a 
firm stand and said, ''No way are we going to bend." 


Mr. Shell: Gentlemen, this is the last opportunity the 
elected representatives of the people are going to have to comment 
on this. bill. That is why, in the presentation that I am asking 
you to pay attention to, it is a textual analysis. I know textual 
analyses are sometimes very dull. I know sometimes it is easier to 
deal with it in broad principles. We can go into styles or broad 
principles. Then we can pass legislation and let the constituents 
deal with it. 


What I am saying to you is, please focus your attention on 
what it is the bill says, not on what people are telling you the 
bill is going to do. That is why I said if you tookvraci thercunment 
language of clauses 40a(2) (a), (b) -and (c), it«amounts™ to a 
bad-faith bargaining test. 


The bill that has been proposed requires that the parties 
either bargain in bad faith before access or "any other reason the 
board considers relevant." It is our submission to you that not 
only does that not provide guidance to the board, buteit also says 
to the parties and in particular to the union seeking to bargain a 
first agreement, ''You are going to have to prove bad faith before 
you are going to get access." 


10:50 a.m. 


lf I could move to where we were before you got che je: 
photocopy, the change we are suggesting is that clause (a) in our 
change makes it clear that one of the reasons or one of the ways 
you gain access to a first-agreement arbitration is that the ~ 
respondent, company or union, has breached the duty to bargain in 
good faith. 
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We agree with the ministry that this is a reason, but we are 
saying that is not and should not be the only reason. We have said 
in clause (b) that if a company or a union has failed to adopt 
fair and reasonable bargaining positions, then you should be 
allowed to go and say to a first-agreement board of arbitration, 
“Tney failed to adopt fair and reasonable bargaining positions. 
The response is going to be, "No, we did not fail to adopt fair 
and reasonable bargaining positions." Let the board determine 
whether or not they have failed to adopt fair and reasonable 
bargaining positions. 

If the board says, ''Yes, they have,'' then on we go to 
first-agreement arbitration." If it says, "No, they have not 
failed to adopt fair and reasonable bargaining positions," then 
that is the end of it; back to the bargaining table on your own, 
fellows. 


Ineclause: (c)awersaid thatei fstherbodrd ofearbitrairon 
concludes that the parties are unlikely to enter into a collective 
agreement within a reasonable period of time, then by all means 
let a first-agreement board of arbitration determine the matter. 
But if, after it has heard from the parties and weighed the 
evidence, the labour board concludes, "No, the parties are likely 
to enter into an agreement in a reasonable amount of time," then 
it will not open the door to a first-agreement board of 
arbitration. We have left clause (d) the same. 


The minister has said he does not want to impose a bad-faith 
bargaining test. You have heard him say that. The Attorney General 
(Mr. Scott) has said that. The Premier (Mr. Peterson) has said 
that. The former Premier has said that. The Leader of the 
Opposition (Mr. Grossman) has said that. The Labour critic has 
said that. The Tory Labour critic has said that. But what does the 
bill actually say? You will see that the bill actually imposes a 
bad-faith bargaining test by other words. If we mean what we say 
when we speak to the public, then let us speak honestly to the 
public. If the Liberal Party wants to introduce a bad-faith 
bargaining test, then do it in those words. Do not try to 
circumvent what it is you know the public will not accept by doing 
it with other words. 


We say the test should not be bad-faith bargaining. It 
should be something less than bad-faith bargaining. We prefer open 
access. We are not going to get open access. We understand that we 
are not going to get open access. We are not happy that we are not 
going to get open access, but we are realists and so we say, "Give 
us something that is not the bad-faith bargaining test and that is 
not Open access. Give us something in the middle." 


Our clauses (a) (b) and (c) are our attempt to get to the 
middle ground. This is a most reasonable position being put to you 
by the United Steelworkers of America, a most reasonable position, 
and we cannot for the life of us understand why the Liberal Party 
and the honourable minister and his advisers and his deputy are 
trying to finesse the issue. We are not Silly. We do not 
understand why they are trying to finesse the issue. 


If they said to you before this committee that clauses (a) 
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(b) and (c) are fundamentally different from bad-faith bargaining, 
then they should have brought jurisprudence and reasons to show 
you that they are different. They are not, and they know they are 
not. They know it. We are saying, please give consideration to our 
suggestion and say that bad-faith bargaining opens the door but so 
does a failure to adopt fair and reasonable positions; so does the 
appearance to the labour board that the parties are unlikely to 
enter into a first agreement; either party. This union can foresee 
the possibility that it will be the employer, faced with a 
powerful union which has just organized it, that will come before 
the labour board and ask the labour board to impose a first 
agreement that it believes will be better than the one the union 
will eventually be able to negotiate. We understand that. 


This language will be used against us. We know that. We are 
saying that even though we know that, even though a power ful 
employer may respond negatively to the language and that a weak 
employer may come in to seek the assistance of the language, let 
us end first-agreement strikes in Ontario. They are a blemish. Let 
us end them and let us allow the parties to come before the labour 
board and prove either bad-faith bargaining or failure to adopt 
fair and reasonable positions or a probability that the parties 
will not likely enter into an agreement within a reasonable time. 
If we can prove that, if the labour board concludes that, then we 
will not have first-agreement strikes. 


Mr. Gordon: I think it is particularly significant that 
a union that represents many workers who are making less than $10 
an hour should be here today to talk about this issue. I found it 
rather refreshing, Mr. Gerard, when you pointed out the fact that 
you want to be a union first, and if you are going to be a union, 
then you are there to bargain for workers, and you are not looking 
for a pansy way out of finding a first agreement. 


Mr. Gerard: Jim, you know the steelworkers are not 
pansies. 


Mr. Gordon: That is right. Exactly. 1 do not believe for 
one minute that responsible unions in this province want to give 
up their opportunity to do what they were set up toido tnactKrs ; 
to negotiate. They take pride in being able to hammer out an 
agreement. Second, you raised a point with regard to the 
alternatives that are left for unions when they cannot achieve a 
first agreement. The situation is that people have signed cards 
and as a result of signing those cards a union has been formed, 
and if no negotiations are going to go on because the employer is 
recalcitrant or refuses to negotiate in any way, shape or form, 
you cannot leave those workers in the lurch. You cannot walk away 
because if you do, you will never sign up any cards anywhere else; 
therefore, you are not going to be much of a union. You are not 
even going to be a union. 


That is a point that is perhaps not under stood by some ~ 
members of the public and some MPPs. When there is a long strike 
as a result of the fact that there cannot be a first ycontrect-sawe 
have seen them in this province--it is because you have to stand 
up for those workers and you must stand up for those workers. That 
is fundamental. If we want to talk about people supporting various 
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ideas, we could also talk about Pope John, who said workers have 
the right to organize and if they cannot achieve a first contract, 
their right to organize has been taken away from them. That is a 
basic human right. 


Another point we have to realize and think about in this 
province is the fact that the majority of workers who are 
unorganized in the province today, even across Canada, are women. 
You brought up another interesting point, Mr. Gerard. That is, if 
the workers cannot achieve an agreement, then those workers quite 
often do not have the economic wherewithal to hang in there for 
very long. Since most of the workers today who are unorganized are 
women, who are underpaid and making much less than men, these 
people are really left in the lurch. 


The points you are raising here today are very fundamental. 
They go right to the heart of the matter. On the points your 
counsel has raised with regard to bad-faith bargaining--correct me 
if I am wrong--what you are saying is that if points 2 (a) (b) and 
(c) are left in that manner, what you foresee happening is that a 
union such as the steelworkers or some other union could go to the 
labour board on these points and it could drag on interminably for 
months attempting to prove this kind of point. 


I wonder whether you would expand on that a little further, 
Mr. Gerard. I am not involved in unions but I would like to know 
what examples you could give us of cases where going to the labour 
board has dragged on for months. That is important and it should 
be on the record. 


il Aa slit 


Mr. Gerard: I will have our counsel do that because he 
Gealsewithy et 


Mr. Gordon: That is where he makes his money. 


Mr. Gerard: That is where he makes his money. Brian is 
on the full-time staff of the union and he will make money whether 
he is with us at the board or not. He has all kinds of things he 
could be doing more important than that. 


Let me just .sayeaecouple-of sthings.wbinstyor.a ll ,woneMr 
Gordon's point about organizing, Mr. Paris, who is with us today, 
is our organizer in Toronto. In the last year he has organized 26 
Units sin the Toronto areajul do, notythink.| am tareoubsotfed inewict 
I say there were not any where the average rate was higher than 
$10. If I said the average rate was $5 or $6, I would be closer. 


MryspPardseaySay pb4:90 5550 poe 


Mr. Gerard: You take those people and ask them to make 
an economic decision without ever having had the benefits of the 
union. The reason that employers force that economic decision 
rather than simply signing the card is that they know most people 
have a hard time making that decision. Strikes are not an easy 
decision either, whether you are working at Inco, Stelco or 
anywhere else. You have to decide to give up your livelihood and 
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mark that X down. That is not easy to do. Therefore, your point is 
right: that is where we are in that real economic difficulty. 


As to how long it takes at the labour board, the examples 
just keep coming, but the example that is probably the most 
unbearable is Shaw-Almex Industries Ltd., a little organization in 
Parry Sound. It is not a first agreement, but we have been at the 
labour board for close to two years just to do the bad-faith 
tests; we are close to two years. Those people have been on strike 
for almost three years, and as a result we spent two years trying 
to get decisions at the labour board. Therefore, if you talk about 
a first=-contract situation, trying to meet those tests, an 


employer can frustrate this legislation just by keeping you at the 
labour board. 


That is one example. Radio Shack was a first-contract 
situation where we were at the labour board for 18 months. Had we 
had decent legislation or automatic access, we would not have had 
the Radio Shack strike with all the bad publicity that brought to 
the comnunity and to labour relations in this province. We have 
had dozens upon dozens. Brian knows more of the lengthy delays 
than I dot 


Mr. Paris: We organized Rembrandt Jewelry Manufacturing 
Ltd. at the end of October. We had the first meeting yesterday, 
only after the union bugged them. That was the first meeting for 
bargaining. 


Mr. Shell: Many of you know that the certification 
process is very prolonged and that there is an assessment that the 
board makes as to the voluntary wishes of people who oppose the 
union. Hearings are scheduled and are adjourned. It frequently 
takes a very long time. I am sure the Minister of Labour (Mr. 
Wrye) gave you the statistics that reveal that in an application 
for certification the period of time from the date of the 
application until a decision is rendered averages well in excess 
of four to five months. That is the first time the parties, after 
they are certified, sit down and bargain. 


Bargaining can often take a further four to five to six 
months before you know whether or not you will get an agreement. 
Almost a year has passed since people have actually signed 
membership cards. It is only then that the parties will know 
whether or not they are going to have an agreement. It is only 
then that this legislation becomes important. 


If the door is so narrow, because it imposes a bad-faith 
bargaining test, what we are going to find is a further lengthy 
period of litigation. We fear that at the end of that lengthy 
period the board is going to say: "ye are very sorry, union, but 
the company has not refused to recognize, the company does not 
have an uncompromising position, the company has not failed to 
make every reasonable effort. It has not bargained in bad faith. 
So get out of here." 


When they tell us to get out, that leaves absolutely no 
alternative but for the ongoing strike to continue. The amendment 
that we urge updn you will say: "If the company has failed to 
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adopt a fair and reasonable bargaining position, we will impose an 
agreement. If the company and the union are unlikely to enter into 
an agreement in a reasonable time, an agreement will be imposed. 
If there‘is a strike, itewill end. If there’ is no’ strikeyothere 
will not be a strike. 


Mr. Chairman: We have a list here and I had better stick 
to it because people are yetting anxious; Mr. Mackenzie. 


Mr. Mackenzie: I have just two or three comments and I 
make them to my colleagues in the committee as much as I invite 
any response. It is a slightly different argument, but it 
certainly ties into the whole first-contract dispute and that is 
the problem we are having in terms of time frames at the board in 
settling disputes. I have raised this, until I am blue in the 
face, with previous Ministers of Labour and with the current 
minister as recently, to some extent, as the day he gave us the 
summary here, Tuesday of this week. 


You have to understand that the old saying, "Justice delayed 
is justice denied,'' is very true. I do not know anything in this 
province that is as devastating to a faith in the system and in 
the laws, the labour laws and justice, as a bitter, lengthy 
first-contract dispute. I do not know any other dispute that, for 
new workers, and an awful lot of them are new Canadian workers or 
women workers, does these two things: One, so destroys their faith 
in our system, because it is a problem in Ontario; and, two, 
probably politicizes them. If I were being extremely selfish, I 
might say it has some advantages. It sure as blazes does it ina 
hurryowhen* you? getvintosthat*kindsof agsituationumityis really? a 
loss of faith, and quite often it spills over to the police 
because of their involvement and so on. 


In the comments on Tuesday, when the minister was running 
through the bill with us when we were going through subsections 
40a(1) and 40a(2), the exact section we are now talking about, I 
made the comment this was the key to bill and this was where our 
main problem was. I think it has been underlined today by the 
steelworkers. 


I sat down with the minister on a couple of occasions just a 
matter of weeks ago with three suggested amendments that are a 
little different from the ones we heard here today, but in the 
same field as the changes that could probably bring about an 
agreement on this bill and are changes I do not think will bring a 
major reaction from the business community. It is accurate that 
they do not want the lengthy strikes either. 


You have really reached a testing of wills when you get into 
that kind of situation and there is somebody who just cannot 
believe his workers have joined the union in the first place, and 
he says, "By God they are not going to end up with a contract." We 
do not have to go to Kapuskasing, I understand that union is 
coming in here on March 27. I use that as an example where it took 
one week after 1,600 community people turned out for a board 
meeting to get rid of the old board to get a new contract. 


There are cases galore in this province of this kind of 
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stonewalling in terms of first-contract disputes. I ask all 
members of the committee, my Conservative colleagues as well as 
the Liberal colleagues, to take a look at a few of the changes 
that have been suggested. The Minister of Labour should understand 
as well or even better than I do, but I am not sure I got through 
in my arguments for the two or three changes that do not 
drastically change it. The frustration has got to come and clauses 
HOak?).cay . 40a? Cb) and 40akz2p) Ge) asartheyt nows exasta in} this, baid 
simply are bad faith, just by another language. 1 have had some 
real arguiments with the deputy on this and he did most of the 
talking in the session on Tuesday saying, "That is not really what 
it means." It does, and we are hearing it underlined here today. 


I do not think the changes that are needed are major, but 
they clearly have to allow the access without proving or without 
the feeling you have to go to the board to prove a bad-faith 
bargaining situation. With that, this bill is not going to resolve 
the situation we have and any immediate good feelings that a 
variety of people may have over getting a bill like this bill 
through is going to be defeated very quickly as we get into the 
same kinds of fights out in the community. 


We do not need to. I do not know what we have in a way of 
presentations to us, but I suspect we are not getting an avalanche 
of business or business community groups on this. I suspect if 
they are going to use their ammunition, they are going to use int 
on pay equity, but I think they see this as a foregone conclusion. 
The question then is, why not make it right in the first ephacews Lt 
does not take a hell of a lot of change to make it right. 


Lk Oma ae 


Mr. Gerard: One of the reasons I think the business 
community is not inundating you with responses is they know 
exactly what Mr. Gordon said, that a legitimate union, once Ws 
signs up its membership, is either going to get a collective 
agreement or we will strike him for as long as we can hold theia 
out. We have held them out for two or three years; we will not 
walk away from a unit we have certified. We will do whatever we 
can to make sure that strike is effective for as long as we can 
hold it there. They know that, so there is no point in trying to 
frustrate something that will be to their benefit and eliminate 
strikes. 


Mr. Gordon: I might comment. Have they invited comments 
though? 


Inter jections. 


Mr. Gordon: Just one comment. It would be similar to 
abandoning a baby. That is a fact. It would be like a mother 
walking away from her child while he was completely defenceless. 
You would be seen as sucking those people in for your own purposes 
and then leaving them. 


Mr. Gerard: Mr. Gordon has drafted a few of our speeches 
in Sudbury. I remember the one that put the arrow through the 
corporate heart of Inco. That was a good one. Anyhow, with respect 
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to what Mr. Mackenzie said, Brian Shell spends a third to one-half 
of nis time for our union at the Ontario Labour Relations Board. 
We spend upwards of $250,000 of our members' dues money each year 
deciding bad-faith bargaining. If there is any union in this 
country that knows the jurisprudence on bad-faith bargaining it is 
the United Steelworkers. I am just flabbergasted that the deputy 
would try to convince you those tests do not amount to bad-faith 
bargaining. He is a lot sillier than we are. 


Mr.. Shell: I) am wondering, Mre>Chairman;5 ite) could? just 
briefly take the committee through subsection 40a(15). 


Mr. Laughren: Before you do‘that, Mr. Shell, Mss. Smith 
was your question on-- 


Ms... Ese J.) Smith: Just) briethyj lsunders¢eand? Mrs 
Mackenzie’s position and see the clear distinction between it and 
where we are and I assume at some point we are going to get that 
in one form or another. We are dealing with something different 
here, which is seen as a compromise. As you point out, we need to 
look at jurisprudence almost to understand the subtle difference. 
You present, and Mr. Gordon presents, the kind of thing we are all 
trying to avoid, a strong union with time on its side using it to 
create a situation that, as you say, you will not walk away from 
and so on. 


It seems to me that the essence of that is the time factor. 
I have trouble determining how, if a strong employer can keep 
fighting on the bad-faith case for two years with the present 
wording before this bill comes into place, we are looking at this 
and you are saying, "It is too open to them to do that." Why is 
yours better? I am trying to get at the jurisprudence here as to 
why this changes. To me the time element is the element. 


Mr. Shell: The time element in the bill is very helpful 
and we are not going to be critical of it at all. We ‘think ‘the 
time element is sensible. We are saying under the current drafting 
the labour board is going to be constrained to conclude that, 
except where there is clear bad-faith bargaining amounting to 
clauses 40a(2) (a), 40a(2)(b) and 40a(2)(c), the labour board is 
going to close the door. 


Ms. E. J. Smith: Why not in clauses 40a(2)(a), (b) and 
(c) in yours? If I were a lawyer, I think I could do just as iauch 
with the one you are giving me as the one we have. 


Mr. Gerard: He is very helpful and that is why we pay 
him so inuch money. 


Mr. Shell: First, if you look at clause (a) in ours, it 
says "bad-faith bargaining." 


Ms, E. J. Smith: To me, so do clauses (a) and (c) in the 
present one. 


Mr. Shell: Clause (a) in ours says bad-faith bargaining, 
period. Clauses (b) and (c) say, "by necessity of interpretation." 
This means something other than bad-faith bargaining. That is the 
first critical difference in the drafting. 
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Msammrneos iSmithsisitisaysio raily toladopt) fair: and 
reasonable bargaining." Why is that not bad-faith bargaining? You 
are the Lawyer. 


Mr. Shell: The labour board has said that there is no 
obligation on an employer to adopt a fair and reasonable 
bargaining position. 


Mr. E. J. Smitn: Surely I can argue for three years 
about what is fair and reasonable just the same as arguing what is 
bad faith. 


Mr. Shell: If the employers come and the labour board 
concludes that they have adopted a fair and reasonable bargaining 
position then they will close the door. We can still move to 
clause (c). It says that even if the company has been fair 
reasonable and even if it has not bargained in bad faith, clause 
(a) is not triggered and clause (b) is not triggered if the board 
concludes the parties are "unlikely within a reasonable period to 
conclude an agreement,'' then the board could open the door and 
say, 'We think it is not going to be done within a reasonable 
period of time, and you should be permitted to come before a board 
of arbitration and have your agreement deterinined by the board of 
anbitra tiony' 


Me. Eee cpsmmehemvertusiiollowiMthat (through.7y dotnot 
know what is different in some of the wording here; 
"uncompromising nature," "failure to respond, in clauses (a) and 
(b).' To me, clause (c) is the element of a reasonable period of 
time, and that is what I am more than willing to look at and 
tighten up. We discussed this in our presentation. To me, the 
essence is time, and that is where the powerful one, be it the 
union, or be it the employer, can use time to the disadvantage of 
the other. 


Mr. Shell: Clause (c) in the draft does not speak to 
time. Let there be no uncertainty about that. Clause (c) in the 
draft of the Minister of Labour (Mr. Wrye) says, "the failure of 
the respondent to make reasonable efforts to conclude a collective 
agreement." 


Mr. Haggerty: "Conclude" would be time, would it not? 

Mr. Shell: It has nothing to do with time. 

Mr. Haggerty: It would indicate time to me. 

Mr. Shell: It has nothing to do with time. If you look 
at section 15 of the Labour Relations Act, it says, “make every 
reasonable effort to conclude a collective agreement.” All they 
have done is say, "We will examine the efforts to conclude a 
collective agreement.’ They can ask, "Employer , how often are you 
prepared to meet?" Tne answer might be: ‘We are prepared to meet 
every day. We will meet every day from nine to five. 

Ms. E. J. Smith: I understand what you are saying there. 


Mr. Shell: It is not about how long might it take. The 
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language in our clause (c) deals with doing it within a reasonable 
period of time. 


Ms. E. J. Smith: I am a real amateur in this field of 
this type of jurisprudence. However, I would like to say something 
about that reasonable period of time, because I still do not know 
why you cannot argue about what is reasonable. I am quite happy to 
agree with you that we should be looking at what is a reasonable 
length of time. That is the essence of what I see, rather than 
these other things. We have time spelled in the act here, there 
and everywhere. I would like to go back to my office and bury 
MySeLiine Les 


Mr. Shell: Those are time limits. 


Mr. Mackenzie: May I ask a supplementary on what you 
have just raised? 


MS EC US isomitheenwe’s:. 


Mr. Mackenzie: I will be very brief. Earlier in the 
exchange it got a little heated for a while; Mr. Taylor referred 
to it. Maybe we have been fooling around. The amendments I 
suggested were off the record, whether they carry or not, or if we 
do not get some other amendments on the bill, I am prepared to 
move them when we get to that stage of the legislation. 


If we had a straight time frame, it would be ideal and would 
resolve one hell of a lot of problems. I believe I heard Mr. 
Gerard say, ''Give us 30 days,'' or maybe they would accept 45 days, 
or something. That resolves all of this dispute and I do not think 
you would have that major an uproar. But it is simply the 
observation on the discussions we have had with the ministry that 
they want to use their words, which we see as bad fdith, and we 
have been trying desperately to find some way to soften them a 
bit. By God, the obvious answer is make it a straight time frame 
and take all the rest of it out. 


Mr. Shell: A straight time frame was a position put to 
the minister. He said: "A straight time frame means open access 
after a certain amount of time. It means you waste time and then 
it is open access." He will not have open access. He does not care 
about time, but does not want open access. 


Mr. Taylor: The board might and you may have to go to 
your basket clause (d) in order to find them. 


Mr. Shell: In the context of the way it has been written 
in subsection 40a(1), time is not a factor. I do not know what 
will go faster. 

Mr. Taylor: It could be-under clause 40a(2)(d). 

Mr. Shell: Anything is theoretically possible. 

Mr... ¢fay lore giUndera (deat 


Mr. Shell: If you want to take the potato and throw it 
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to the board without giving guidance in the legislation-- 
Mr. Gerard: You can end up with anything. 


Mr. Shell: --you can end up with anything before the 
board and everything will change, depending upon who happens to be 
sitting on the board. 


Mrs. Smith, we are saying if you had a period of time in 
open access, sure, convince your minister, your Attorney General 
(Mr. Scott), and your Premier (Mr. Peterson). As we understand it, 
they are absolutely opposed to open access. We are saying, ''By 
golly, if they are opposed to open access, surely there must be a 
way to protect their concern that there shall not be open access, 
and yet allow access to be such that it will deal with the purpose 
of the statute." That is all. 


bie 200 a.m 


Msen Esedn commthead would have to dookywatr it. all.eWe,have 
Lotsyotmuimesthingsiini'this bill .oFor myself, «lyvamygoing to) have 
to follow them through in sequence to see what they say. They say 
something. I have not analysed what they say is lacking. 


Mr. Taylor: We have been told what it says. 


Ms. E. J. Smith: From what I have heard, I would have 
thought there were already some safeguards built in. 


Mr. Gerard: I am the person at the United Steelworkers 
of America who will have to ultimately decide whether we do or do 
not authorize strikes-- 
Ms. E. J. Smith: You have said you will stay out forever. 
Me wGévard:aIhat isaright. 
Mr. Haggerty: There is no time limit. 


Mr. Gerard: No, there is no time limit. We will stay out 
for as long as we have to. 


Mr. Haggerty: There is no urgency whatsoever. 


Mr. Gerard: Let me take you through the point Mr. Shell 
raised. It is a point I raised in the preamble to our discussion. 
Fundamentally, we believe the best bargain is the one we can 
negotiate ourselves. 


Mr. Haggerty: That is right. 


Mr. Gerard: I think you should remove the strike as a 
weapon to circumvent the possibility of getting a union in there 
inea first contract situation : 


Mr. Mackenzie: It is establishing the union. 
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Mr. Gerard: It is getting established. 


The position we have taken, and the one we have tried to 
discuss with people, is if you cannot reach a collective 
agreement, you exhaust the process and you must strike. Then 
within 30 days of that, if you cannot come to an agreement, you 
establish a board. In effect, what that does is to put more 
pressure on the parties to conclude their collective agreement 
before the strike, because if you are going to have a strike, it 
is not going to get either the company or the union anywnere. If 
you both have the nerve to go out on strike for 28 and 30 days, 
then you can rest assured that we will impose an agreement on you. 


In the industrial relations framework, nine times out of 10, 
that in itself, will eliminate and force the parties to reach a 
bargain before a strike starts, but when it is open-ended, and I 
agree with your point about some time frame, if the employers and 
their counsels can start to use the inadequacy of the Ontario 
Labour Relations Board to keep the thing rolling, then that again 
is subversive. 


You should remember what Mr. Shell said. We came here with 
the understanding that there are some unbending positions. We are 
trying to be a responsible and reasonable trade union, but again, 
rest assured, we would much rather have the kind of thing Mr. 
Taylor started to talk about in first contract than the kind of 
thing you are now talking about. 


. It seems to me that if all these parties, who seem to have 
the same idea, want to eliminate first contract strikes, but keep 
in mind, and I am speaking for the steelworkers, but I am sure I 
can speak for most of the labour movement on the issue, a 
responsible union wants to negotiate its own deal with the 
employer because we are the one who has to live with the employer. 
There is no point in having something imposed that we will be 
fighting about for two years. 


Ms. E. J. Smith: That is the other thing I was 
interested in. I think part of the problem we at least have to be 
considering here is whether the process we used in the first 
instance contributes to just postponing the problem till the 
second contract, or whether we have to iron out some of the 
wrinkles at the very beginning. 


Mr. Mackenzie: (Inaudible) a little more than two years 
to get a little more time to establish (inaudible) not all of it. 


Ms. Eva .Smiths)iinealizemthats hy eniisonel gather that 
in some provinces there is a heavy history of second contract 
strikes. 


Mr. Mackenzie: You have to balance that against those 
who did not strike in the first place because of the legislation. 


Mr. Chairman: Can we hear from Mr. Taylor and Mr. 
Johnson. and then move on to subsection 40a(15), which I think Mr. 
Shell wants to get to. 


R-25 


Mr. Taylor: Perhaps you can clarify it, Mr. Chairman, or 
maybe both you and Mr. Shell can. As I understood our review of 
this section with the solicitor, the deputy minister and the 
minister, there are two situations. I am talking about subsection 
40a(2). An application can be made to the board for 
arbitration--never tnind what the situation is. Let us not talk 
apout bad-faith bargaining or anything else. The board has a 
discretion to either grant or not to grant arbitration. 


Under certain circumstances, the board would be mandated to 
grant arbitration. Those circumstances are enumerated in clause 
40a(2)(a) to clause 40a(2)(d), inclusive. There are two 
situations, but in all cases there is a discretion on the part of 
the board® to @rant*or= direct arbitration," except) that’ this 
discretion became obligatory where you had those circumstances 
enumerated in clauses 40a(2)(a) to (d), and clause 40a(2)(d) was a 
basket clause so broad that it could include anything. That is my 
understanding of the interpretation by the authorship of this bill. 


If your interpretation is different, Mr. Shell, I would be 
pleased to hear from you, because I do not want to be thinking in 
one vein as a result of our ineeting with the author of the bill 
and the briefing in that regard and then have to deal with a 
different interpretation by someone like yourself. 


Mr. Shell: I do not know who wrote the bill; all I know 
is what they have written. I do not know what has been said to 
you, but there is a fundamental principle of statutory 
interpretation. It says that if you have a list of items, then you 
have a so-called basket clause. The courts will impose, and any 
adjudicator will interpret, the basket item in a way that is 
consistent with the list that precedes it. 


If you are saying that there are apples, oranges and bananas 
in the basket and anything else that the board shall consider is 
in the basket, in determining what the words "anything else" mean, 
there is a fundamental, long-standing principle of our common law 
tradition that says that "anything else'' means a fruit. Why does 
"anything else'' mean a fruit? Why does it not include a piglet? 
The reason it does not include a piglet is that if the Legislature 
in its wisdom had intended “anything else'' to mean "piglet," then 
it would have said “anything else, including piglet, and not 
limited to the category of apples, oranges and bananas." 


With that basic principle, let us look at the language in 
subsection 40a(2). It mentions: (a) the refusal, which I have 
already advised is a bad-faith bargaining test; (b) the 
uncompromising nature, which is a bad-faith bargaining test; (c) 
the failure to make reasonabie efforts, which is a bad-faith 
bargaining test and is lifted directly out ObesectGlonelo. sthoen | Le 
Sayc mone d)aanysocher reason." 


You are the labour board. Does "any other reason" include 
the fact that the employer owns a piglet? No. Clearly it could not 
mean that. What could it mean? What could the Legislature have 
meant when it said, “any other reason," having enumerated three 
bad-faith bargaining tests? We will wait a decade before we find 
out from the courts, but it is my view that it means one ot the 
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unenumerated bad-faith bargaining tests. That is what a court will 
determine that you meant--not the deputy minister, not the 
Minister of Labour and not its solicitor, but you, the Legislature 
of the province. That is what it will determine you meant. 


We do not want to spend 10 years in courts figuring out what 
you meant. We want you to tell us clearly in the bill expressly 
what you mean, and so we say: ''Tell us what you mean. Do you mean 
bad-faith bargaining? We have written it down, 'bad-faith 
bargaining.’ Do you mean a failure to adopt fair and reasonable 
bargaining positions? Clearly you mean that." 


If the union or the company fails to adopt fair and 
reasonable bargaining positions, there should be access to a board 
of arbitration. Say it. You mean that they are unlikely to enter 
into an agreement within a reasonable period of time? Ms. Smith 
means that; Mr. Mackenzie seems to mean that. Say it. 

So we have said, "There it is.'' If you want a basket clause, 
which the minister seems to want, then there is the basket clause; 
that is all. So when they tell you, "There are two criteria: one 
is called’ “ABC!) and theiother ishcalledi aay andi means 
absolutely anything at all," it is my view that that is not 
accurate. They do not know with certainty any more than I can know 
with certainty. 


ies OMatir 


One day, if you allow this legislation to go through the way 
it is currently written, we are going to find out from a justice 
of the Ontario Court of Appeal what it means. A bunch of workers 
are going to have to pay for their counsel to go there and a bunch 
of employers are going to have to pay for their counsel to go 
there. We will have had to go through the Ontario Labour Relations 
Board, we will have had to go through the Divisional Court, we 
will get to the Court of Appeal and it will take a decade. 
Meanwhile, what has happened? Meanwhile, the door has been shut in 
the face of the union, first-agreement strikes will continue and 
any number of elections will have come and gone. 


Mr. Taylor: You may have misunderstood my request for 
clarification. I appreciate your interpretation of the enumerated 
clauses and the ineffectiveness of the basket clause, but I would 
like you to tell us whether this is the same interpretation we 
have been given. The interpretation we were given in our briefing, 
as I understand it, was that the board, in entertaining an 
application, is free to submit the matter to arbitration or not. 
This comes out of subsection 40a(2)--never mind the enumerated 
subclauses. 


Mr. Shell: Do you mean subsection 40a(3)? 
Mr. Taylor: Subsection 40a(2). 


Mr. Shell: Yes. It can direct the settlement by 
arbitration or it can say-- 


Mr. Taylor: Without referral to the enumerated clauses. 
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Mr. Shell: Are you saying to me that somebody from the 
Ministry of Labour said that to you? 


Mr. Taylor: That is my understanding. 


Mr. Shell: If somebody said that to you, it is 
completely wrong. 


Mr. Taylor: That is discretionary. In other words, the 
boar d{woubdwhave vdiscretionito submit ityto sarbitrationorxnot, an 
general principle. If you have circumstances as enumerated in 
clauses 40a(2)(a) to (d), then the board is mandated to submit it 
to arbitration. Is that your understanding of it? 


Mr. Shell: No. Absolutely not. 


Mr. Taylor: Okay. That is what I want clarified in my 
mind, because that is the interpretation that I have of this 
section. Maybe the others will agree or disagree with me, but I 
sete a question specifically on this to clarify it in my own 
mind. 


Mr. Shell: With respect, I would be extremely alarmed to 
learn that the deputy minister had suggested that interpretation. 
Let me deal with it. To be fair to the deputy minister, I would be 
alarined because I am so doubtful he would have suggested that 
interpretation. 


Meee daydom sYousean read the transcript, okay? 


Mr. Shell: Yes. The language says, "and it shall direct 
the settlement of a first collective agreement by arbitration"; 
then it goes on to say "where." The ability to direct settlement 
is conditional upon, "where it appears to the board 
that...frustrated because of" clauses 40a(2) (a), (b), (c) and 
(d)jetdSoathe criterion is "frustrated and any of those ‘four 
clauses. We are saying that "frustrated" should go, period, and 
the Language should be amended to mean clauses GaiG2 Ca) Fae Co) a. Cc) 
or (d) as we have proposed them. 


The word 'where'' makes the authority of the board to direct 
settlement by arbitration conditional. It is almost as if it said 
"if." The word "where" is quite similar to the word "if." So if 
you read it, "direct the settlement of a first collective 
agreement by arbitration if it appears to the board"-- 


Mrin laylovey i understand. 


Mr. Shell: I believe that is indeed what the language 
means, and on this point-- 


Mr. Taylor: That is why I pursued the questioning of 
those here: to clarify in my own mind wnat it meant. They authored 
it, not I, and I wanted to have that clear. 


Mr. Shell: I have already said to you, and I cannot say 
it more clearly, that it is my view that you and the public are 
being finessed by the language. We should say in this bill what we 
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mean. We should not say anything other than what we mean in this 
bill. If we mean bad-faith bargaining, let us say it. If we do not 
mean bad-faith bargaining, let us say it. If we mean bad-faith 
bargaining and some other, less stringent openings, let us say 
those. That is all we are proposing. 


Mr. Taylor:, You do not have ‘anysargumencyongeha te 


Mr. JncM.. Johnsons Mr. iShebliswl would tl ikegeomtcomiention 
your last comments. I agree entirely with what you have said: Let 
us Say what we want in the legislation. 


I am a bit disturbed by drafting legislation that goes to 
the courts and to the lawyers to make a determination of what they 
think we intended. I think this in relation to the latest decision 
handed down by the courts on the Catholic school funding. There 
were five learned judges who could not agree; three took one side 
and two took the other. Why get involved in that? Why can we not 
make it clear? 


I say to the minister, let us draft the damn legislation so 
we can ail understand wnat we are saying. Let us not fight over 
the interpretation. Let us clarify clauses 40a(2) (a), (b) and (c) 
especially. There is no question that the committee is not 
satisfied with the explanations. We are getting one proposal from 
you people and one supposedly from the minister saying different 
things. 


Mr. Gerard: We would be happy to be here at the same 
time as him and have a debate about it front of you. 


Mr. J. M. Johnson: At some point you should be. I feel 
it is the responsibility of both business and labour to comment on 
this bili and tell us what is right about it and what is wrong 
about it before it is drafted, not after. If they say nothing, 
then they should not care. 


Mr. Shell: 1 agree with you. 


Mr. J. M. Johnson: I also suppose that in the 
explanatory note, which says, "The purpose of the bill is to 
provide for the settlement of first collective agreements by 
arbitration where collective bargaining has been frustrated," 
"frustrated'' would be deleted. 


ijhaye one question) forelaratications» ins themdrarte bill 
before us it says, "the failure of the respondent to make 
reasonable efforts to conclude a collective agreement." You were 
concerned about "reasonable efforts," but then in your draft you 


have “a reasonable period of time."' Do we have the problem with 
"reasonable" in both? 


Mr. Shell: No. Frankly, if you want to put in a number 
of days, go right ahead. We have said, let the board determine 
what is reasonable. What is reasonable in 1986 may be different 
from what is reasonable in 1988. In our view, "reasonable" is 30 
days, 35 days, 40 days, 45 days. What may be reasonable to the 
employer is eight months, 10 months, 12 months, two years. 
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Mr. Haggerty: It depends upon the employer. 


Mris'She lied Right.v Whativam ‘say ingitin our) draft: iss) let 
the parties come before the board and argue that not enough time 
has passed or that too much time has passed, and let the expert 
tribunal decide what is a reasonable period of time. After all, 
they are the people who know how long first agreements take. They 
are the people who know how long they take in the trust company 
industry, in the auto parts industry, in the plastics moulding 
industry, in the automobile industry or in the retail store 
industry. 


All of that would be relevant to determining what is a 
reasonable period of time. If it takes six months for a first 
agreement in a steel plant but it normally takes four months in a 
trust company, then those differences would be relevant in 
assessing "reasonable period of time." You could, of course, say 
30 days and you would not get an argument from us. 


Mr. Lane: Would it be more reasonable to put a given 
number of days and then have to extend it under certain 
circumstances? 


Mr. Gerard: It depends on where we are applying the 
"reasonable." As Mr. Shell pointed out, if it is during the 
collective bargaining process in a complicated industry like the 
mining industry, the steel industry or a major manufacturing 
industry, it takes a bit longer to effect the collective agreement 


if the parties are working at it sincerely. 


If you are talking about the point at which you have 
exhausted that, when you have gone through the bargaining, the 
conciliation and the mediation and you are now in a strike 
situation, if you are applying the term "reasonable" there, then 
yes, you should put a limit on the time you have to exhaust that 
procedure. | 


There are two time-limit questions at stake here. If the 
employer frustrates the ability to get a contract, if he just 
keeps tying you up at the board--in some situations we have been 
bargaining for two years before we have exhausted the procedure, 
and that clearly is not reasonable. 


LL: 40ia: sa. 


The point Mr. Shell is making is that the board knows what 
is "reasonable" there. However, once you cannot effect the 
collective agreement, which is where we are now, where the 
employer wants to use a strike as the weapon to avoid ever having 
to deal with the trade union, then you have to look at a 
reasonable time limit. If you cannot do that in 30 days, then we 
will get the arbitration board to come and impose one. 


The reason for that, as I pointed out to Ms. Smith--and I 
have spent a lot of time at the collective bargaining table--is 
that if you know you are going to get the outside force to impose 
the collective agreement, both sides are scared to death. We would 
much rather do it to each other than have someone else do it to 
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us. So if we know that after 30 days, if we do not have our act in 
gear, someone is coming in to do it for us, we probably will not 
even strike; we will settle ourselves, because we are both scared 
of those third-party guys. 


Mr. Lane: The point I was trying to make was if there 
was a given number of days, then the board would have less 
Opportunity to define "reasonable." 


Mr. Gerard: No. I think there are two different areas 
there. 


Mr. Lane: There are two sides to it. 


Mr. Gerard: The board that deals in labour relations has 
no problem differentiating. I am yoing to be candid with you. If 
you are a legitimate trade union and you are going to negotiate 
with a legitimate employer; with no sweetheart deals, it is 
impossible to get a true collective agreement in 30 days in this 
present system of consulting. 


Mr. J. M. Johnson: I have just one last comment. I want 
a clarification of reasonable effort and reasonable time; and I 
accept what you are saying. I understood you to say earlier that 
what you are seeking here is compromise but you realize you cannot 
get everything you want and you are willing to give some. This 
proposal you presented in the form of your amendments is not 
everything you want, but do you feel it would be satisfactory to 
resolve most of the problems pertaining to it? 


Mr. Shell: Everything is open access. The minister says 
clearly that open access is not in the cards. I do not know why it 
is not in the cards but whatever reason he has for saying it is 
not in the cards, we have accepted him at face value. It is not in 
the cards. We are saying: "Okay. It is not in the cards. We 
understand that. We live in the real world. This is an alternative 
that is not cynical and it is realistic. I do not believe 
employers would have any substantial difficulty with it." 


Mr. Haggerty: There are two points I want to discuss 
with the committee members and the chairman. I think this 
committee should have a copy of Hansard as soon as possible so we 
can go back and review the interpretation put forward by the 
Ministry of Labour. The second matter is that perhaps we are going 
to get into legal interpretations here and it may be of some 
assistance to the committee to look to library services to have 


somebody with a legal mind here to assist us, even in research 
work. 


Mr. Chairman: On those two points, Hansard will be 
available this afternoon for the Tuesday hearing, the discussion 
with the minister and the deputy. Second, we have one of Ontario's 
finest legal minds at the table, Merike Madisso, who will be 
helping us throughout the hearings. 


Inter jection. 


Mr. Chairman: You thought I was talking about Brian 
Shell. I see. 
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Mr. Haggerty: On the other thing, dealing with the 
principle of the proposed amendment put forward-- 


Mr. Shell: We would be delighted to come back after you 
have had an opportunity to review the Hansard and respond to any 
questions you have at that time. If you would like us to bring 
forth decisions of the labour board that stand for the proposition 
thatithelbil®’ Sse drattedaineclauses’ 408 (2) a) (b) wand: (c)are 
elements of the bad faith bargaining test, we would be delighted 
to come back and do that. 


Mr. Gerard: We have a roomful of them. 


Mr. Chairman: We might just do that and take you up on 
Lito Meee Shere 


Mr. Haggerty: That was one of the points. I want to deal 
with subsection 2 and clause 40a(2) (a). If I can recall the 
discussions on that particular section and looking at the proposed 
amendment, which seems to be reasonable in this area, the 
respondent has breached subsection 15. I could never quite 
understand or it was not clear to me where it said, "the refusal 
of an employer to recognize the bargaining authority of the trade 
union.'"' I thought once you had certification, automatically there 
ere be no other alternative but to sit down at the bargaining 
table. 


I believe one of the questions that was raised by myself or 
somebody else was the reason that section was put in was that 
there might be two parties looking for certication, but this 
follows certification, if I interpret this bill correctly. 


Mr. Shell: If I could just direct the committee's mind 
to subsection 15. We have now passed the access problem, and the 
labour board has now said, "You may go to a board of arbitration 
or you may, within seven days, have the matter resolved by a 
specially designated board of arbitration." 


Subsection 15 of Bill 65 says, "In arbitrating the 
settlement of a first collective agreement under this section, 
matters agreed to by the parties, in writing, shall be accepted 
without amendment." We agree with that. Obviously, if the parties 
agree, that is that. 


Then it says, "and account may be taken of." We do not 
understand why the Legislature is directing what account should be 
taken of. The Ontario Labour Relations Board is an expert 
tribunal, which knows and ought to receive in evidence from the 
employer and the union what that agreement will say. The employer 
will say, ''The agreement should say this,'' and the union will say, 
"The agreement should say that." 


The board, exercising its jurisdiction as an expert tribunal 
in labour relations, can review and assess what it thinks should : 
go into the first agreement; or the board of arbitration that will 
be designated can do the same. Why is it relevant to the content 
of the first agreement whether the parties have made reasonable 


efforts to reach a collective agreement? 
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Mr. Taylor: That is the pointe lsraisedewithpwienestar tf 
was here. 


Mr. Shell: It makes no sense. Why are "the terms and 
conditions of employment, if any, negotiated through collective 
bargaining,'' relevant? Who cares? 


Mr. Taylor: Unless they are suggesting, there should be 
an element of recrimination, which I think should be absent. 


Mrmoheble eagree. 


In our draft, which you have, we said, "In arbitrating the 
settlement of a first collective agreement under this section, 
matters agreed by the parties in writing shall be accepted without 
amendment and account may be taken of all matters as the board or 
the board of arbitration considers relevant to fair and reasonable 
terms and conditions of employment under collective agreements." 


The employer will say: "Here is a collective agreement that 
we think is the one that should govern. It is the cheapest, most 
rotten collective agreement in Ontario and we think that is the 
one you should impose." The union will say: "Here is the Stelco 
agreement. It is the best, most wonderful collective agreement 
that exists in Ontario." In between the most rotten and the best, 
there is a huge line. 


It is our view that in the exercise of its authority, having 
regard to the industry, the circumstances, the size of the unit 
and the employer's ability and history, the labour board should 
say: ''We think it should be this one. Not the one you want, union. 
Not the one you want, employer. This one is fair and reasonable 
and it is has fair and reasonable terms and conditions." 


Or the board might say: "We are going to take this clause 
out of that agreement and that clause out of this one. We are 
going to put» it together. You guysjwere snot ablettosdonit 
yourselves, so we are going to do it for you. Now live with this 
for two years and learn how to get along with each other. If you 
do not like something we have done, go ahead and bargain an 
amendment." 


The Labour Relations Act permits a union and a company to 
amend the terms of a collective agreement at any time. After the 
board has imposed an agreement, if the employer says: "We cannot 
live with this language respecting promotions. It is driving us 
crazy and it drives your own members crazy. The language is 
unworkable. The labour board made a mistake," the company and the 
union can sit down and they can very easily amend the agreement, 
by signature. 


Mr. Gerard: We have done it. 


Mr. Lane: You are saying that subsection 15 should end 
after the word "“amendment,' and all the rest is rhetoric. 


Mr. Shell: We are saying exactly what we said in our 
amendment, which you have. We are saying that "account may be 
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takéenvorvario maccersvas the board or board’ of arbrtration 
considers relevant to fair and reasonable terims and conditions of 
employment under collective agreements." 


Why does it say "under collective agreements"? Because that 
is, afbvemtall, what. is going ‘on ‘there. “The parties are learning to 
live under a collective agreement. We are saying, ‘That does it." 
It is simple and neat. The union will make its argument and the 
employer will make its argument. 


The expert tribunal that spends its life assessing, 
examining and terminating collective agreements and certifying 
unions will be able to say: "We think this constitutes fair and 
reasonable terms and conditions. If you do not like it, company, 
and you do not like it, union, get out of here and fix it 
yourselves." They are allowed to leave the room, go to the lobby 
and say, ‘Look, they stuck us with article 9, which is 
ridiculous." The union will say: "You are right, it is ridiculous. 
Becrusstix it. “lhen they can go and) fix itelike grown-ups. 


biss5094a.m< 


Mr. Gerard: Which we have done many times. We had an 
arbitration case in Elliot Lake at Rio Algom over seniority. With 
all due respect to the lady arbitrator, I could not fathom what 
went on in her mind. She came in and stuck us with an arbitration 
decision on seniority that would probably have ended up with a 
wildcat strike. 


When they got this decision, the company and the union 
looked at each other and said, "What the hell are we going to do?" 
We went to the room next door to where we got the decision and we 
negotiated in our own language. Then we said: "Thanks for the 
order. Here is your money. We have settled it."' We do that kind of 
stuff. That is why the language our union is putting forward is 
designed to do what we are talking about at the start: make us 
negotiate it ourselves and try to prevent a strike. 


Mr. Lane: It served a purpose because it got you 
together. 


Mr. 2 Shebil:@thatiis raght. 


Mr. Gerard: We have never taken a chance on a decision 
like that since. We have settled every one. 


Mr. Chairman: Before we get into an exchange with the 
members and Mr. Shell and Mr. Gerard, it might be appropriate to 
call on Mike Failes. He is a policy analyst with the Ministry of 
Labour and does have a clear understanding of what was intended in 
subsection 2 and subsection 15 of section 40a. Perhaps we could 
have some comments from Mr. Failes. 


Mr. Failes: I do not want to get into a debate, but I of 
want to Clarity a few things about which you might betaelittlesort 
the rails. 


First, with respect to subsection 40a(2), there is no 
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question in the ministry's mind that clauses (a) and (c) are 
simply a rephrasing of the bad faith bargaining test. That is 
evident in Eaton's and every other major case. The board always 
talks about (a) and (c) as being two aspects of bad faith 
bargaining; however, in the ministry's opinion, (b) is something 
different. 


I am sure Mr. Shell is quite aware that the board has often 
said that its position under the bad faith bargaining test is not 
to inquire into the reasonableness of the parties' positions. If 
there is no reason at all, as Mr. Shell pointed out, that will be 
bad faith bargaining, but they are not interested in the 
reasonableness. 


In clause (b) the ministry attempted to introduce into this 
tussle the issue of reasonableness. In fact, if you read (b), it 
says "without reasonable justification." Not without justification 
entirely, but without reasonable justification. 


Looking at Mr. Shell's proposed amendments, I gather that 
the same thought has captured his clause (b), where he says, "The 
respondent has failed to adopt fair and reasonable bargaining 
positions." We both seem to be talking about the same thing. I 
think that is what is intended and it is something to be 
considered; at least that is the ministry's position. 


With respect to Mr. Taylor's point, there may have been some 
misunderstanding about that earlier. The deputy did not meant to 
imply that the board had complete discretion to impose 
first-contract arbitration, and in the case of (a) through (d) 
must impose. The position is that the board would impose 
first-contract arbitration where the conditions set out in (a) 
through (d) are met. That is the clarification I wanted to make. 


Mr. Taylor: Do you subscribe to the view espoused by Mr. 
Shell today? . 


Mr. Failes: Yes, to the extent that clauses (a) through 
(d) are the criteria the board must consider when deciding whether 
to impose first-contract arbitration. 


Mr. Taylor: There is not that option or latitude that I 
had understood. 


Mr. Failes: Only to the extent that it can be drawn from 


(a) througn (d). 


Mr. Taylor: Either you subscribe to Mr. Shell's 
interpretation or you do not. If you do, that is the end of it. My 
thinking now is different than it was on Tuesday; maybe somebody 
else's is different as well. 


Mr.) Failes: Mr. Shell has some ditterent interpretations 
of the clauses, but I do believe the clauses are the defined 
criteria for access. There is not a complete discretion in the 
board; it is a discretion structured by clauses (a) through (d). 


With respect to subsection 15, the minister is interested in 
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your views on whether something like clause (a) should be 
included. As the committee noted on Tuesday, it does have an 
element of recrimination in it. He is interested in hearing your 
views and Mr. Shell's views on that. 


Another point is that it is not anticipated that the labour 
board will be hearing very many of these cases at all. As you will 
have seen from earlier subsections, the board will only hear the 
cases where both parties agree. I imagine that in the majority of 
cases the employer or the union might be reluctant to have the 
board hear the case. In those cases, a private arbitrator will 
hear the case. It is fair to say that most private arbitrators 
prefer criteria in the legislation. There has been a lot written 
on that and on the need for criteria for interest arbitration. 
That was the purpose of putting criteria in there. 


Those are the only clarifications I wanted to make. If there 
are any other questions I can answer, I will be happy to do so. 


Mr. Haggerty: I believe the minister indicated, and I 
have it noted, that he had subsections 40a(2) and (15) flagged. He 
almost threw out a challenge to the committee to come forward. 
There could be a working agreement that they would make some 
changes in that area, to subsection 15 in particular, if I 
interpret him correctly. He said: "I am leaving it open for you 
committee members to decide. You may hear some good suggestions 
for amendments in that area.'' I suppose we should be sitting here 
with an open mind on it. 


Mr. Chairman: He said his mind had open access. 


Mr. Failes: With respect to 15, you are absolutely 
right. He is concerned about the recrimination element in 15 and 
he wants to hear what you might think about it. 


Mr. Shell: I am delighted to hear Mr. Failes finally 
acknowledging that clauses (a) and (c) are bad faith bargaining 
tests. That is very nice. With regard to clause (b), the labour 
board has expressed its reluctance to examine the content of 
bargaining. It does not want to do that. It wants to leave the 
content of bargaining to the parties. 


For 15 years, companies and unions have said, "Tell us 
whether what we are doing, the process, constitutes bad faith 
pargaining.'"' The board has said only in exceptional circumstances 
will it examine the content of bargaining. It has not said it will 
not examine the content of bargaining: it has said it is reluctant 
to do so in respect to the free collective bargaining model that 
governs in Ontario. Where the board considers it is appropriate to 
examine the content of bargaining, it will do so. 


Where it does so, it can only ask whether the content of the 
union proposal or the company proposal is reasonably justifiable. 
For example, where a company adopts a position during a strike 
that it will not take back to work some of the people on strike, 
board members will scratch their heads and say: "Gee whiz. They 
were prepared to meet, they met and they seem to be making every 
reasonable effort. They put together a document called a proposed 
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collective agreement which says A, B, C, D, E, F and G are not 
coming back to work but the balance of the workers are. The union 
has said it wants A, B, C, D, E, F and G back.” 


Faced with such circumstances, board members will ask the 
question, "Why twirl you not ‘take Aye by eG ei eran Gerace 
They will’ask, "What is 7the jusctitrcatrons tor your ostcion, 
company?''--or union, as the case may be. If they conclude that the 
justification is recriminatory or irrelevant, they will declare 
that to be “bad faith bargaining. *There  is*no doubt of “that “at all. 


i eroon 


The most recent Eaton's decision by Mr. MacDowell in 
December 1985 expressed the board's willingness but reluctance to 
examine the content of bargaining. Clause 40a(2)(b) in the bill 
that has been put to you is a regurgitation of the phenomenon that 
the board will in certain circumstances examine the reasonabl 
justification, the content of bargaining. i 
“rien... We say to you it is part of the bad faith bargaining test. 
Mr. Failes—says they do not think it is.:Whether it is or not, 
stick subsection 40a(15) in entirely as our new proposed clause 
(a) and say: "If the parties have failed to adopt fair and 
reasonable bargaining positions, fine. If it appears unlikely that 
the parties will enter into a first agreement, fine. You can go 
before a board of arbitration." 


On the question of who is going to do this, it is correct 
that the employer is going to insist repeatedly that we go to a 
private board of arbitration rather than to the labour board. That 
is absolutely clear. Subsection 40a(3) requires that the consent 
of both parties before the labour board will be seized to 
determine the first agreement. If you go to the labour board, you 
go free; if you go before a judge, you go free; if you go to a 
private board of arbitration, you do not go free. You pay 50:50. 
That is the first reason why the employer is going to say to the 
union, "Let us go before a private board of arbitration." 


The second reason is that it may well be that certain 
private arbitrators who are experienced in the field of interest 
arbitration will be regarded by both the union and the company as 
the appropriate persons to deal with disputes. The very fact that 
they are selected and are the appropriate persons emphasizes why 
they are perfectly capable of determining fair and reasonable 
terms and conditions of employment under collective agreements. 
After all, the company and the union have agreed to select them. 


There are 12, maybe 24, and some have said as many as 40, 
perfectly competent, accepted, acceptable interest arbitrators. 
Once we go to one of those accepted, acceptable interest 
arbitrators, terrific. Let them assess. By the way it is not an: 
individual but a board, so there is a union nominee and a company 
nominee to guide the thinking of the chairman. Let that board 
determine fair and reasonable terms and conditions of employment. 


Do not, we submit, tie their hands by the kind of 
recriminatory and limited language of the current Bill 65. Give 
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them an opportunity to do their best job, and if the parties do 
not like what they have done, I can assure you the parties will 
change it. If they do not change it immediately, after two years 
they are going to sit down to bargain. Do not forget that. After 
two years, when they sit down to bargain, they are going to tell 
each other exactly what they like and do not like. 


Two years will have afforded them an opportunity to get to 
know each other, to learn who likes orange juice and who likes 
coffee, who likes the window open and who likes the window closed, 
where to keep the window and what the temperature in the house 
should be. They will have had two years of cohabitation. If at the 
end of two years of cohabitation they have not figured out the 
nitty-erittylor how) to clive with)each, other, then) they ‘have not 
done what they ought to have done. 


This union is committed to work with employers, to figure 
out a modus vivendi, "How shall we get along with an employer?" We 
emphasize that we are not in the business of driving employers out 
of business and causing our members to be laid off and unemployed. 
That is the opposite of our purpose and the opposite of our 
business. 


Before Mr. Gerard speaks to you again, I would like to 
emphasize that we are prepared, and would be delighted and 
honoured, to be called back before your committee to respond to 
your questions, to appear with the minister, with Mr. Failes, with 
the deputy minister, with their legal adviser, with their 
executive officers, with anybody, in order to deal with this 
matter. . 


Wetthink sit “iseotiprimary importance; it’ will’ set«the 
pattern for first agreement relationships in the future. It has 
been a long time coming. All of the parties are committed to it. 
We should do it correctly. If we do not, it will be wrong and we 
will be even further behind. 


Mr. Gerard: I have a closing remark from our union. 
Brian said it very eloquently. 1 have always taken the position 
that any time I go into bargaining I tell the employer on the 
first day of bargaining that any two fools can negotiate a strike 
but it takes a bit of brains and courage to negotiate a 
settlement. In the history of the United Steelworkers of America, 
we have negotiated far more settlements than strikes. We also have 
had a few foolish incidents from time to time. 


If we look at that record and at the intent of the parties 
and the players in the labour relations game, the reason for first 
contract legislation is to prevent bitter, divisive, disruptive 
strikes. Mr. Gordon, having spent all those years in Sudbury, put 
it very eloquently about the United Steelworkers of America. We 
are not very much different than any other union. Once you sign up 
a person as a member of your union, you are committed to that 
person. You do not walk away and leave him there helpless. If we 
are going to have legislation, it should be clear and unambiguous. 
It should accomplish the goal we have set out, that iS; FEO 
eliminate the need for first contract strikes so that the parties 
can get a fair and reasonable collective agreement to start their 
relationship. 
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Mrs. Smith makes a very eloquent point with which I agree. I 
want to make sure that this committee understands. If we have gone 
the route of attempting to get an agreement and have not able to 
and then have had to go the strike route, we would be more than 
happy to agree that if we cannot effect a collective agreement 
after a reasonable period of time, such as 30 days, we would 
deserve to have an agreement imposed on both parties. I reiterate 
that in the experience of collective bargaining, once you have 
that option out there, both sides are more afraid of that third 
party than they are of each other. We think that time limit 
approach has a lot of merit. 


Quite often my friend is not as abrupt as he should be. We 
have a good idea who drafted this language. I have had enough 
discussions with the Deputy Minister of Labour to know his 
philosophy, and that is what is expressed in this language. I 
remind this committee that the Deputy Minister of Labour does not 
run this province. You people do and you have an obligation to 
have the right language. I ask you to think about that. 


On the point of who will do the arbitration, the United 
Steelworkers is the largest industrial union in the province; 
fairly powerful at the bargaining table but economically very 
weak. We do not the have a huge fund of money as people seem to 
think we have, although we are one of the stronger, wealthier 
unions. A lot of unions have to go the private arbitration route 
and pay highway robbery fees, such as $2,000 a day--I do not know 
if anybody in this room makes $2,000 a day. If you have to go to 
third-party arbitration to get an agreement, the arbitrator 
charges anywhere from $1,500 to $2,000 a day. Some of the smaller, 
weaker unions will have that difficulty. You must leave it so that 
the trade union will have the option. The corporation will force a 
small, weak union into that route. Whichever way the parties are 
going to go, whether it be private or public, should be left to 
the trade union. 


Ze LOSpD AM, 


As lir. Shell said, we would be more than happy to appear 
before you again to debate and discuss the jurisprudence and some 
other issues. Apart from myself as director and Mr. Shell as 
counsel for our union, there are a lot of other interested parties 
in our organization who will be appearing before you as you 
travel. Some of you know Andy Lavoie, who used to be from Thunder 
Bay and is now from Sault Ste. Marie. I should make a request on 
his behalf because we will be meeting on Saturday, and he has 
asked me to allow him the opportunity to make a presentation. You 
will be getting a men use by Monday from Andy Lavoie to make a 
presentation in Thunder Bay. 


These are the people out the field, in the trenches, who 
have to bargain these agreements when we certify them. As you 
travel through the province you will be hearing from our field 
staff and our local union officers who have to effect the bargain 
once we have made the certification. 


Again, I thank for the opportunity to appear before you. 
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Mire foneleL: “AS a point OL "Claritication, 1U Strikes me 

that you may not be aware that when the company and union sit down 
at the bargaining table, there is nothing called "the company" and 
nothing called "the union." They appear as real live human beings. 
In 97 per cent of the cases, the company appears through a labour 
relations lawyer who specializes in bargaining for companies. In 
the United Steelworkers of America, lawyers do not appear at the 
bargaining table. 


Mr. Gerard: Thank God. 


Mr. Shell: The people who appear at the bargaining table 
are regular, normal people who work in the plant, and who are the 
representatives of the union on our staff. Andy Lavoie is not just 
a staff person who happens to be in Sault Ste. Marie and Thunder 
Bay; he is the person who bargains first agreements. In Elliot 
Lake, Mr. Gerard was the person who bargained first agreements; 
not me, and never me. 


You must to bear in mind when you hear from management, that 
although they appear before you and they speak to you, they do not 
speak to the union. Their management lawyer appears and speaks to 
the union. It is important to bear that in mind as you assess the 
nature of first agreement bargaining, and the nature of the 
representations you are going to be hearing from all the 
interested parties. 


Mr. McGuigan: Mr. Gerard said earlier that both parties 
fear the arbitrator. It seems to me the smaller companies will 
most likely be affected by this bill. A number of these people 
have picked out a particular product that is imported from the 
United States and decided: "Hey, we could make this product in 
Canada. we will set up a line just for this one product, and the 
fate of our company is pretty well tied to this one pEOduct. vr 
see this in the farm machinery industry because I come from a 
rural riding and there is some manufacturing of farm inachinery. 


Probably the competitor in the United States is unionized, 
is on a larger scale and has the economies of scale. The Canadian 
manufacturer says, "With unorganized and nonunion labour we can 
probably make up the differences in that economy of scale, and the 
differences in transportation costs." 


Those people have a fear or a perception in their minds--and 
maybe it is wrong--that if they go in front of the arbitrator with 
their books and say: "We are as modern as we can be within our 
small market. Here is the market price that we have to meet with 
this American competitor. We cannot pay more wages,’ that the 
arbitrator is going to say: "Uh come on, we do not really believe 
that. We are going to bump you up here because the United 
Steelworkers have this great agreement, and you are one of these 
terrible people way down here; so we are going to strike it in 
between." 


A lot of those people have a great fear that reasonableness 
will not be applied. It strikes me that our leader and the deputy 
minister have tried to address that here by saying there is a test 
of reasonableness and they have laid it out in clause (b). 
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Mr. Gerard: Let me try to deal with that in several ways. 


I am not saying it has not happened. I am still a relatively 
young person, but I cannot remember the United Steelworkers of 
America ever negotiating anybody out of business. We have had 
tough situations where the employer would not open his books, as 
you say, and took a position that we did not believe. That strike 
may have invariably hurt the employer and our members beyond 
recovery. 


Sometimes, we cannot do anything to force him to prove to us 
what he is saying, which is unfortunate, but the fear of the 
arbitrator should be balanced by the employer coming to the union 
and saying: 'The arbitrator is not going to have to live with 
this, but the union and I will. Here is what I want to show the 
arbitrator. Here is why I am saying what I am saying. Here is what 
you think. Here is why, etc." 


Unless there is a breakdown in that communication, our union 
has generally acted responsibly. We have never been in the habit 
of trying to put anybody out of business. Our job is to negotiate 
the best possible collective agreement to improve the Livelihood 
of the members we are privileged to represent. Because we are 
empowered with that responsibility, that may sometimes inean doing 
something that the membership does not necessarily like and our 
union has handled that responsibility well. 


Your point brings me to the point raised by Ms. Smith. The 
deputy minister does not seem to agree but it is imperative that 
if you have to go the route of a strike, after that strike has 
started--I keep putting on a time limit of 30 days because 30 days 
has an important concept in bargaining. It is a month after the 
contract expires or a month from the deadline that the Ontario 
Labour Relations Board says, ''Here is your strike deadline." It 
has a important psychological effect. If after 30 days we have not 
been able to effect a settlement, the company becomes afraid of 
the arbitrator, the union becomes afraid of the arbitrator, and 
yOu are joing, to send, the-anbitrarorainato settle this. blivthaters 
not automatic access, although the minister and the deputy seem to 
be trying to promote that, it says, "You could not do the mature 
thing, .soO.we are. goingito dogit fordyou. 


Automatic access is when we say, 'We are certified; we do 
not want to bargain--send in an arbitrator." I suggest that if 
that ever happened, without having to bargain, we would probably 
have a worse situation than we now have in the province. With all 
due respect to the legal profession, we end up with a lot of 
arbitrators who do not have a damned clue about what goes on in 
the workplace. If you want a situation, they are your last resort. 


Mr. Shell: Could I add something? The question of 
reasonableness in the draft Bill 65 does not go to the content of 
agreements; it goes to whether you ever get in. Section 15 deals 
with the content. There is nothing about reasonableness in your 
draft Bill 65 except "reasonable effort,'' which is the 
recriminatory issue. It is our draft that says, “Arbitrator, do 
what is reasonable under terms and conditions of collective 
agreements." 
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A company may come before the board of arbitration and say, 
"If you raise our wages by 26 per cent, instead of the seven per 
cent that we have proposed, you tell us how we are going to run 
our business." If they are honest and if the books are clean, 
there is not an arbitrator in this province who is going to impose 
an agreement that will drive the company out of business. There is 
not a union in this province, if the company is honest and the 
books are clean, that is going to insist upon a deal that will 
drive the employer out of business. There are no workers in the 
province who will let the union bargain them out of their jobs; 
that is not what they want. 


Mr. Gerard: Let me make one other point of clarification. 


Mr. McGuigan: Let me come back before I lose my train of 
thought. You fellows have a lot more experience in this than I 
have, as far as labour deals are concerned. Are there ever cases 
when a union might be certified--"we agree we are going to have a 
union; it is certified''--but the wages stay the same? Does that 
ever happen? 


EZ ZOD <its 


Mr. Gerard: Sure it has happened, but we decided that at 
the bargaining table. There nave been times when we have done 
that.) Welhavesa=ebar gaining ‘Unit inour un ion=~T wilt not’ zive you 
the name, they are currently on strike--that came to the United 
Steelworkers of America and said, "Please let us join your Yin VO: 
At that time, the employer was trying to regulate what they did on 
their days off. 


They said, "Give us the union so that we have seniority 
clauses, protection and arbitration agreement procedures, and so 
that the owner cannot tell me where to buy my clothes, where to 
shop and how to cut my hair." That might seem far-fetched. I am 
sure that some of my friends in the New Democratic Party know who 
I am talking about because we have had a three-year strike going 
on. 


Mr. McGuigan: Has it been a very exceptional case? Has 
it happened once? 


Mr. Gerard: Most employers can afford to pay something. 
I cannot tell you how many times. 


Mr. Shell: As a matter of course, most employers, union 
Or nonunion, Will raise wages in accordance with labour market 
requirements. Normally, most will raise them. As to whether the 
increase will be more or less than what they would otherwise 
prefer to do is a matter of bargaining. It is a matter of 
reasonableness if it goes before a board of arbitration. 


Mr. McGuigan: There was a small company in my riding 
that was inaking-- 


Mr. Gerard: Which company is that? 


Mr. McGuigan: Turnco. 
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Mr. Gerard: We will have to go sign them up; they are 
certainly not paying them. 


Mr. McGuigan: What union was at Turnco? Do you know? 
Mr... Gerard: MNO: 2 1 do not) know, 


Mr. McGuigan: I think it was one.of the automotive ones; 
it was not you. Tnis happened about six years ago. I knew a worker 
there who was getting $6 an hour. The union said, 'Join up and you 
will have $10 an hour," and they did. Two years later, the company 
was broke. The guy is working today for $5 an hour. 


Mr. Gerard: I do not want to get into an argument about 
that. There are probably a lot of factors why the company went 
broke, not just labour rates. I am going to say just one thing to 
you. 


Mr. McGuigan: It comes back to my fear. That small 
employer has in his mind that they are not going to apply the test 
of reasonableness. You yourself say it was probably a lot of other 
things. 


Mr. Gerard: What you have to remember about the test of 
reasonableness is that what is reasonable at Stelco may not be 
reasonable at a place in downtown Toronto that manufactures 
bedsprings. The way we do things in our union, and the way I am 
committed to politically because of what I said during the 
Campaign, is that we are going to do things by industry. We have 
plants in Toronto paying wages that are half those we get at 
Stelco,. Incow Dotasconandet ll rot, Lake. 


There is the economic climate the manufacturer is operating 
in, the amount of competition the manufacturer has and the 
assessment we have made of the collective bargaining development 
in that operation. He may be paying the maximum we can get out of 
him. If we go there and say, "Manufacturer, you are making 
bedsprings that have steel in them; Stelco pays this much when 
they cut steel, so, you pay, 1£, sour members will’ cut ourvthroats. 


You people are living in a world, and I am not saying this 
critically, where what you know about labour unions is what I call 
the Toronto Sun mentality. It is what you read in the Toronto Sun, 
and that is not how labour unions deal in the real world. We are 
there to protect and improve the livelinood of our members. We 
would not do the kind of thing that employer is afraid of. 


Let me go one more step. If an arbitrator tried to impose 
that kind of settlement and the company came to the labour union, 
Brian and I and others would meet in the back room with our 
bargaining committee and say, "Guys, the arbitrator is out to 
lunch,'' just as we did at Rio Algom when he gave us a seniority 
clause that would have shut down the mine. 


Mr. McGuigan: In the existing political climate, a 
union--union A--has a contract in an auto plant. People are quite 
willing to pay $18,000 for a Chrysler New Yorker. 
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Mr. Gerard: Not me; I cannot afford it. 
Mr. McGuigan: You should come around Windsor right now. 


That same union will move over into a little plant making a 
product for the farm machinery business, a depressed industry, and 
will say, "We cannot afford to be beaten here." 


Mr. Gerard: It is just not true. We do not answer for 
those forces. We have to go in. If that little operator of farm 
equipment is a branch plant of a huge American operation and he 
has come here to exploit our guys, we are going to put the boots 
to him. 


Mr. McGuigan: Turnco was not; Turnco was a retailer. 


Mr. Gerard: I could bring you all kinds of examples of 
those things. You are talking to me in general terms; I do not 
know the specifics. If we catch an operator doing that, very 
candidly we are going to try to kick the hell out of him. We are 
going to get the best we can. 


Mr. McGuigan: This is a retailer who decides, 1 ecw: b 
make my own product," and is quite successful for a few years. 


Mr. Gerard: I cannot deal with that question because I 
do not know the specifics. 


Mr. McGuigan: It comes back to the perception a lot of 
people have. They are afraid of this and they are afraid that the 
test of reason-- 


Mr. Gerard: I represent 92,000 members in the United 
Steelworkers of Ontario in some 500 bargaining units. I am not 
ultimately responsible for those kinds of decisions. Let me tell 
you, I am elected, and I am not elected to put our members out of 
work; I am elected to get them work. 


Mr. McGuigan: I am also elected for fehess! 20), B0i,0on 50 
guys. ae 


Mr. Gerard: I cannot give you a specific answer to a 
question that is hypothetical and I know nothing about. 


Mr. Shell: I can help only as follows: The arbitrators 
who know the business of being arbitrators are not dissimilar from 
the justices of our courts. When parties go before the courts, 
they expect, and by and large obtain the fairest and most 
reasonable determination of the dispute that they have. 


If one party says, "I do not want to go to the Supreme Court 
of Ontario because I am worried it will not be reasonable", the 
only response that those of us interested in the rule of law in 
the province can say is, "We have determined that those are the 
people designated by virtue of their expertise, integrity and 
honesty to assess, determine and judge reasonably. 


Mr. McGuigan: I accept that. 
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Mr. Shell: Many arbitrators--by the way including the 
former Chief Justice of Canada, Mr. Justice Laskin--are the very 
people who could be sitting on the benches of our Supreme Courts. 
All we can say in response is, "Those are gentlemen and ladies 
whose abilities, judgement, honesty and integrity are such that 
they are regarded by business and by labour as people who can 
apply reasonable judgement." Tnat is all we can say. 


Mees McGulcantapimaccepty thats 


Mr. Chairman: ir. McGuigan, we are now straying into a 
debate on the whole question of the principle of Bill 65, rather 
than the contents of the bill. We dealt with the principle in the 
chamber and we should move on and complete our discussion with the 
United Steelworkers on the contents of Bill 65, with all due 
respect to you. 


Mr. McGuigan: Can I finish with one more? 
Mr. Chairman: One point. 


Mr. McGuigan: I am not inflexible on these things. I am 
trying to educate myself. I accept the fact that a good decision 
is going to be brought down and they are going to be reasonable. 
All I am saying is there are a lot of people out there who do not. 
They look at this bill and say, "My God, they are going to kill us 
with this bill. The bill speaks to that yby\sayine tthateatesieto tf 
reasonableness is going to be applied to it. 


.Mr. Gerard: Mr. McGuigan, I correct you. The bill does 
not; our proposal does. 


Ms. E. Oiepmith:) im theiendhinkithiis drscus sion, Lwemdid 
reach some understanding on this. I do not see anything wrong with 
what Mr. McGuigan is saying, that we should make the language of 
the bill such that it addresses people's fears as well as the 
realities. I accept the reality of what you say, but in many 
people's eyes, just as there are bad employers, there are bad 
unions. You can say to us that you are not going to do this and 
you are not going to do that, but Mr. McGuigan is saying, "Why not 
state something in the bill that is reassuring?" I do not think we 
disagree. 


Mr. Gerard: That is why we put the test of 
reasonableness to you. 


Ms. E. J. Smith: I am not taking you on with this. 


Mr. Gerard: Just to remind you again, what is reasonable 
in the chemical industry may not be what is reasonable in the 
mining industry. 


Msi Eig.) .somiths alvagreer: 


Mr. Chairman:* Mr. Gerard; ir. Shell and Mr. Rar isy al 
speak for the committee in thanking you for your submission. It 
has been thoughtful, and thought provoking as well. We look 
forward to meeting with different segments of your union as we 
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move across the province. We attach a great deal of importance to 
this legislation. We hope that we will hear from your people again. 


I take seriously your offer to come back at some point. If 
the members of the committee feel they would like a further 
exchange between yourselves and the minister and/or the deputy, we 
will make sure he is here. 


Mr. Gerard: We would be happy to talk about the 
jurisprudence. 


Mr. Chairman: We appreciate and thank you for your 
appearance here. 


Mr. Gerard: Thank you. 

Mr. Chairman: For the committee members, we meet again 
at about 4215 p.m. Let us make sure we are here on time. For those 
people who cannot be here, we meet here again at 10 o'clock 
Tuesday morning. The travel arrangeinents have been made. Tickets 
are available. You can pick them up this afternoon, or if you 
would rather leave it until Tuesday morning, that is appropriate 
as well. 


Ms. E. J. Smith: Is the Tuesday morning meeting 
primarily an organizational one? 


Mr. Chairman: No. 

Ms. E. J. Smith: Will there be a delegation? 

Mr. Chairman: We will have a delegation before us. 
Mr. Haggerty: What time is the flight? 

Mee Chairman: It 16 3:40 p.m. 


Mr. Haggerty: Will the plans or whatever be handled by 
the clerk? 


Mr. Chairman: Yes, they will. 


The committee adjourned at 12:31 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


TInursday, Feoruary 27, 1980 


The committee resumed at 4:25 p.m. in room 228. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 65, An Act to amend the 
Labour Relations Act. 


Mr. Chairman: The resources committee will come to 
order. We have with us this afternoon Mr. Bruce Dodds, who has a 
presentation to make concerning Bill 65. Could you please come up 
to these seats, where there is a microphone, and proceed? Welcome 
to the committee. 


BRUCE DODDS 


Mr. Dodds: Thank you. I have just come from work. I hope 
the absence of a tie and jacket will not matter. I nave prepared 
some remarks I would like to read to you. 


Mr. Chairman: Do you want to proceed through your 
presentation? Is that how you want to do it? 


Mr. Dodds: Yes, I would like to do that and I would be 
very happy to answer any questions you have. 


Mr. Chairman: Good. 


Mr. Dodds: This concerns the case ofr Atripco Delivery 
Service versus Service Employees International Union and the need 
for a strong Bill 65 in Ontario. My name is Bruce Dodds and I have 
worked for Atripco Delivery Service since August 1982. 


Atripco is a parcel delivery company employing approximately 
70 drivers, bicyclists and walkers in Metropolitan Toronto and its 
environs. The bulk of these workers own and operate their own cars 
and trucks and are paid on a commission basis. The bicyclists also 
earn a commission and the walkers are paid by means of a piece 
rate. There is a handful of hourly rated employees. 


In August 1982 this group began to organize in order to 
bargain collectively through the Service Employees International 
Union. To my knowledge, among commission couriers, a group of 
perhaps 1,000 people in Metropolitan Toronto scattered through 
several dozen firms, we were the first to undertake this process. 
A certificate was obtained in September 1984, but to date we have 
been unable to conclude a first contract. The certificate, which 
entitles us to union representation, is at present facing an 
application for decertification. 


I was the person who made the initial contact with the 
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labour movement and I was an active participant in the subsequent 
eight-month organizing drive and a witness at the protracted 
certification hearings before the Ontario Labour Relations Board. 
These dragged on for a year and a half. I was also a member of our 
negotiating committee and I publish a bimonthly newsletter that 
seeks to voice the concerns of our group. 


Being involved in virtually every aspect of this process for 
about three and a half years has strengthened my conviction that 
collective bargaining is crucial to resolving the difficulties 
that contront workers at Atripco and throughout my industry. It 
has also served to underline how tough it can be to translate the 
desire for change and the right to bargain into a decent first 
agreement. 


I have come here today, first of all, to express my support 
for the aims of Bill 65. By means of the Atripco experience I also 
wish to illustrate the problems and pitfalls of the bargaining 
process as we have encountered it in Ontario. By the same means, I 
wish to point out improvements on the present draft of this bill 
which would assist Atripco workers in attaining a fair first 
agreement. 


I will outline the general working circumstances that led 
Atripco workers to seek union representation. Ours is a group 
typical of our industry. The annual rate of turnover exceeds 30 
per cent. Of those who remain, a portion barely hold their own. 
The bulk struggle with varying success to support themselves and 
their families and maintain their vehicles. Perhaps 30 per cent 
are prosperous. I am fortunate to be among that number. 


Many of those who leave go to other similar firms in the 
hope of better prospects. Except for the walkers and hourly rated 
employees who are governed by minimum wage legislation, there are 
no paid holidays or unemployment insurance benefits. At Atripco, 
despite injuries associated with lifting and heavy work, there is 
no Workers' Compensation Board coverage. A private insurance 
package is paid for by the workers. 


For most of us, a 10-hour day is the norm and longer hours 
are not uncommon. There is no overtime. As is the case in most 
commission situations, the income security of all can be 
threatened by company hiring practices which result in the income 
pool the workers share being more widely dispersed. Like most 
unorganized work places, there are no seniority provisions for 


promotion and there is no real recourse in the decisions of 
management. 


It was from this position that Atripco workers began to 
organize. Organizing focused on retaining the commission and 
piece-rate systems, while correcting their abuses and inequities. 
The process of organizing took a full eight months. There was no 
fixed place of work and so contacting fellow workers who were 
Spread across two radio frequencies was extremely difficult. 


For a long time, we were unable to determine how many people 
actually worked for the firm. When the time came to submit our 
cards to the OLRB as evidence of membership, fully 40 per cent of 
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the cards had been signed by people who had left the firm. Because 
of the difficulty involved in actually contacting potential 
Supporters, it was necessary for members of our organizing 
committee rather than the union's professional organizers to 
spread the word and obtain signatures. 


4:30 p.m. 


This in turn required an extraordinary amount of trust on 
the part of the group. All the commissioned employees receive 
their work from dispatchers and have no fixed daily or monthly 
income. Most felt that if exposed as union supporters and 
subsequently denied work, they would be unable to prove that they 
had been unfairly treated. This feeling of vulnerability has 
haunted Atripco workers at every stage of the union process. 
Despite all these problems, we were able to submit evidence of 
support beyond the requisite 55 per cent in April 1983. 


Over the course of the next 14 months, certification 
hearings took place. Atripco enlisted the services of a prominent 
Toronto law firm, McMillan Binch, to oppose our application. It 
took 1l months for the labour relations board to reject the 
company's position and find in the union's favour. A further delay 
was occasioned by petitioning against the union by objectors. The 
petition was rejected as involuntary and a certificate was issued, 
but not before another five months had elapsed. 


These delays were highly detrimental to the strength of our 
group. Turnover at Atripco continued to alter the composition of 
the work force, and our support, at a rate of 30 per cent per 
year. New people were not immediately familiar with the problems 
of the work, and being anxious to succeed, initially they gave 
them little thought. They replaced others, generally Supportive, 
whose intimate familiarity with these problems had led them to 
leave. 


Privately, senior people at Atripco have since acknowledged 
expenditures well into six figures made to save their workers from 
themselves and the evils of trade unionism. I cannot vouch for the 
amount, but at the time these efforts certainly made clear to us 
all their intention, their resources and their resolve. Though the 
resources of the Service Employees International Union are not 
inconsiderable, the conception of ourselves as young Davids before 
Goliath took firm hold in our minds. 


I have enumerated the main features of this arduous process 
$0 members of the committee will understand what was involved for 
Atripco workers in simply earning the right to sit down and 
bargain with their employer. In his introduction to Bill 65 the 
Minister of Labour (Mr. Wrye) said, "Employees who join a union do 
so with the expectation that collective bargaining will produce 
monetary rewards and enhance the quality and security of their 
employment."' This expectation is not an infinite wellspring and 
persistent frustration of a group's aspirations leads to despair. 
It was not easy for us at Atripco to sustain the energy for and 
interest in change that is the lifeblood of every emerging 
bargaining unit. 
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Itawas .aty this?point, late, 1964,ethatywepbéganythescontracs 
process and entered into events which will fall within the purview 
of Bill 65. The minister's introduction to this bill states 
correctly that "certification has no inherent value unless the 
procedures which follow the acquisition of bargaining rights 
ensure both parties a fair opportunity to conclude a first 
agreement.'' Our experience with these procedures did not inspire 
confidence. 


The firm was reluctant to negotiate during the daytime. They 
refused to meet with a committee of more than two workers if 
daytime sessions took place, citing a shortage of manpower. We had 
elected a committee of five. In scenes reminiscent of the Paris 
peace talks during the Vietnamese war, when the participants 
argued about the shape of the negotiating table, our 
representative was unable to arrange a first meeting. This finally 
and unpropitiously occurred under the auspices of the labour 
relations board with the help of a conciliator. Arrangements for 
further meetings were concluded only after we agreed to a 
three-person negotiating committee and fought off the company's 
efforts to determine its composition. 


The tone of our meetings had been established and altered 
little over the next seven months. The firm refused to negotiate 
monetary issues of any character unless we agreed to reduce our 
commission. No increase in the commission split was ever proposed, 
but benefits, paid holidays, bereavement leave and base salary for 
the walkers were bargaining issues. The response to all these 
proposals was negative. 


While refusing to discuss our monetary issues seriously, the 
company demanded expensive new requirements of the drivers. I 
distinguish them from the walkers and bicyclists in this case. We 
were to incorporate ourselves, and this was presented as a 
precondition to any contract. This was an unprecedented 
stipulation, one we felt was highly unfair, as the labour 
relations board had seen fit to categorize Atripco workers as 
employees rather than as dependent contractors. We had waited many 
months to achieve this recognition. 


A loosely enforced policy requiring all vehicles to be 
painted in the company colours had long existed without consistent 
or uniform application. The OLRB had earlier reinstated with back 
pay an employee who was dismissed for purchasing a vehicle in 
another colour. The company had insisted, as another condition for 
contract, that all otherwise-coloured vehicles be repainted in 
company colours at the drivers' expense within months rather than 


upon replacement. This expense varied, depending on the vehicle, 
From. $400mto rs isZ008 


The minister's introduction to the bill states that "time is 
of the essence in the trade union's effort to transform the 
momentum of an organizing Campaign into tangible results at the 
bargaining table." Far from obtaining tangible results, our 
negotiating committee found itself negotiating, or refusing to 
negotiate, new and mounting expenses to be incurred by our 


membership. Bargaining was threatening to reduce rather than 
enhance our situation. 
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With our bargaining stymied, another circumstance, which we 
perceived as most sinister in its implication for our group, was 
becoming manifest. In the spring of 1983, Atripco purchased one of 
its competitors, Gopher Express. A year later, an arrangement was 
reached with the well-known bicycle courier firm Sunwheel, which 
came to work closely with Gopher. A delivery service called 
Can-Am, Located at Pearson International Airport, with whom 
Atripco had previously had a delivery arrangement serving airport 
customers, was purchased shortly thereafter. 


Following the first of a series of meetings with the aAtripco 
and Gopher workers, where the benefits of these purchases were 
prominently heralded, all these firms began to cover pieces of 
each other's work interchangeably, and Gopher moved its operation 
into Atripco's premises. Whatever Atripco’s legitimate long-term 
intention was in undertaking these purchases and arrangements, in 
the short term they served to clearly instruct Atripco workers 
that the firm could bring to bear an alternative work force, which 
called into severe question the credibility of our putative strike 
threat. It also established that the company could afford major 
purchases while demanding expensive concessions from its workers. 
Goliath, always formidable, was reappearing as a hydra-headed 
monster. 


Sensing no prospect of further movement, our negotiating 
committee put the results of our bargaining efforts before the 
group and recommended rejection. This was done on August 15, and 
by a solid majority Atripco workers elected to strike if their 
concerns were not resolved. 


Fewer than 50 per cent of those present were employed by 
Atripco at the time of the certification application two and a 
half years before. This strike mandate was a testament to the 
resonance of the union goal among my fellow workers. Although we 
were anxious about having taken this step, most of us felt that 
standing up to Atripco would yield results at the table. 


In the tense weeks before our strike date, as we all waited 
hopefully for signs of softening in the company's stance, a letter 
was sent to all employees with their paycheques. I have appended 
to my brief a copy of this letter, the legality of which I have 
been told is unassailable. The letter, signed by the owner, made 
it plain that "A strike...would most certainly affect the jobs of 
a great number of owner-operators"--which is the terminology we 
settled upon for drivers in our contract talks--"and employees 
presently working with Atripco." 


It also stated: "Some of our clients require advance notice 
in the event of a Labour dispute to allow them to move their 
business to a company where service can be assured. Unfortunately, 
many of these accounts are our best customers and unless we can 
insure uninterrupted service, we will have to give notice and 
relinquish this business." 


The word began to spread among the workers, with whatever 
veracity, that this was being done. Similar information was passed 
on by the firm's representatives to our committee. For Atripco 
workers the meaning was unmistakable. If they struck the firm, 
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their jobs, less of a definable entity than those of hourly or 
salaried employees, might be lost. Since the firm intended to 
Carry on work otherwise, Atripco workers faced simultaneously the 
impact of a strike and a lockout. 


For our group, this letter precipitated a general collapse. 
Pervasive fear replaced buoyancy. At the eleventh hour, a 
provincial mediator brought the sides together. Once again, the 
firm insisted that incorporation, car painting and the exclusion 
of money items were its implacable conditions for a contract. In 
the fire-sale atmosphere occasioned by the sudden weakening of our 
bargaining position, a tentative contract accepting the company's 
conditions with only very slight modification was concluded with 
the company's representatives. 


After further deliberation the firm's principals demanded 
that an extra year be added to the duration of the proposed 
agreement. Our committee was frightened and split. We settled on 
the company's terms to a 39-month contract. The committee's 
recommendation of the acceptance of this deal was not unanimous. 
On September 23, this tentative contract was rejected by a narrow 
margin. 


Atripco workers, clearly having lost confidence in the 
ability of their committee to obtain a worthwhile first contract 
through rfurther bargaining, rejected strike action. By this means 
did our union efforts drift into the twilight zone of 
decertification and potential oblivion. Goliath's triumph was 
complete. Only the prospect of outside help in the form of this 
bill now stands between our group and the permanent triumph of our 
employer. 


Members of the committee may ask: "What did you expect? A 
contract delivered up to you without sacrifice?" This question 
goes tothe core of what sbi 1265 815 fall eapout es raditiona! 
bargaining has always rewarded the strong and instructed the weak 
that even willingness to endure privation may not be enough. The 
adversary with the hairiest forearm and the most impressive 
musculature has long been the sure winner. Recent efforts in this 
province and a number of others have focused on the undemocratic 
nature Of such a contest. 


4:40 p.m. 


Our group, like others, was able to prove repeatedly that 
the bulk of its members wish to be represented by a union. We were 
able to overcome unusual organizing difficulties, endless turnover 
and significant delay to preserve our efforts. Because of the 
nature of our work and the circumstances that confront our 
workers, however, we are simply unable to successfully undertake a 
strike against this prosperous employer with alternative manpower 
resources and a resolve that 70 men and women, many of whom barely 
know each other, cannot duplicate. This is the David and Goliath 
nature of our problem, and it is the reason we now turn to others 
for assistance in asserting our democratic will. 


Members of the committee may ask, "How do you know you would 
lose if you have not gone on strike?" The minister's statement, 
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which accompanied the first draft of this bill, states clearly 


that he is not proposing what he calls "a risk-free alternative to 
the present system.'' Neither am l. 


First-contract arbitration is an uncertain process and no 
bargaining unit knows for sure what gains it will make. Whatever 
the imposed two-year agreement might accomplish for such a unit, 
it must be defended in subsequent negotiations where many of the 
perils Bill 65 seeks to reduce the first time around will reappear 
and can only be overcome by the confidence and genuine 


improvements in the work place that a proper Lrirst contract can 
bring. 


My answer to the question "How do you know you would lose if 
you have not gone on strike?" is this. In Ontario the time has 
come when a decent first contract, one that addresses the major 
concerns of the workers and that advances rather than retards 
their economic condition, ought to be the right of all workers who 
prove by majority vote that they wish it. The day of the bitter 
and futile strike as the only means to achieve this end ought 
properly to be consigned to the past. 


With regard to the language of Bill 65, I would like to 
comment on those areas that pertain to my own experience. Several 
specific features of the bill meet with the approval of my 
untrained legal mind. 


Subsections 3, 4, 5, 6 and 9, which impose rigorous time 
limits on the activities of all participants including arbitration 
panels and the OLRB, are a welcome relief and will help to end the 
lengthy delays that have so demoralized atripco workers. 


Subsection 19, which allows bargaining units with 
certificates dated after January 1, 1984, to apply, covers Atripco 
workers. 


Subsection 16 grants a two-year contract and provides in 
certain circumstances for retroactivity. A two-year contract gives 
the new bargaining unit a fighting chance to establish itself. 
Retroactivity offers a measure of protection against unwarranted 
footdragging in the bargaining process. 


One of the major subsections of Bill 65 is, however, of 
great concern to me. It is my persistent fear that the tentative 
contract concluded by our negotiating committee under highly 
unfavourable circumstances and rejected by the workers may be held 
against us by the labour relations board and that access might be 
denied under the current wording of subsection 2. 


If the David and Goliath power inequities that have 
dominated the bargaining relationship between Atripco workers and 
their employer go unrecognized, the OLRB might conclude that the 
signing of this tentative contract precludes any contention, for 
example, that the firm may have adopted an uncompromising 
bargaining position without reasonable justification, as set out 
in clause (b), or that it failed to make reasonable efforts to 
conclude a collective agreement, as set out in clause (c). 
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In any case, in its present form subsection 2 poses a hurdle 
for us, the surmounting of which is not assured by simple proof of 
an inability to negotiate a first agreement, which could penalize 
Atripco workers for their earlier attempts to do so. 


Accordingly, I want to point out to» the committee that the 
interests of Atripco workers would be best served py less onerous 
access provisions that would confer a contract on any bargaining 
unit and employer who are unable to negotiate a contract within a 
set period of time. In my experience 60 to 90 days is sufficient 
time for this to be achieved if both parties are serious. The 
"dance of the seven months" that was our lot in the contract 
bargaining was ultimately but a prolonged prelude to failure. 


I thank the committee for this opportunity to convey my 
concerns. The struggle of small groups like our own generally 
takes place in great obscurity. I hope the experience of Atripco 
workers will contribute to the quality of your deliberations and 
that Bill 65 will ensure that fair and equitable first agreements 
become a right in Ontario. 


In order not to malign my employer unduly, I have appended a 
copy of his letter which I quoted from. 


Mr. Chairman: Thank you. That is a most articulate 
presentation. I have already had indications from a couple of 
members that they would like to have an exchange with you. 


Mr. Mackenzie: My question will be very brief. I 
congratulate you, Mr. Dodds. I was not even aware of delays in 
your efforts, and I thought I had run into about 95 per cent of 
the organizing drives in Ontario. I wish we had had them during 
the estimates when we outlined a number of cases. Yours is not a 
lone battie. 


The tragedy, if 1 am using that word properly, .ofethic baer 
is that it points out all the problems we are having with the time 
frame. When you get into a two-and-a-half-year battle as we have 
here, you have some idea. I hope all committee members recognize 
that the Atripco situation is not alone--one or two were mentioned 
this morning--but it is especially difficult where it is a smaller 
and a more ditticultesroup) ctovorcanize. 


Your request--and this is obviously my own bias--is a 
reasonable one and it is what this commitee debate is all about. A 
number of people have indicated that the most serious problem is 
access. I think this will continue. I feel a little more hopeful 
that we may be able to do something about that in the course of 
our negotiations. I hope I am not wrong. 


Unfortunately, while Bill 65 will assist you people 
tremendously, it will not resolve all of the delay problems. That 
is another battle, and I do not want to mislead you. Once you are 
certified, it would certainly make it a little easier to get a 
contract, but the six months or more of organization and the 
months that you went through attempting to negotiate are 
Symptomatic of some of the problems we have with unions in Ontario. 
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Other than that, we are going to get a bill. Whether or not 
it is adequate is another matter. There is something wrong if your 
brief does not cause every member of this committee to stop and 
think for a couple of minutes about why we have this kind of 
legislation before us. I have nothing in the way of a question. I 
understand the frustration from personal experience. 


Mr. Lane: This reinforces what we heard this morning, 
that the bill should say what it means. In other words, we should 
be sure that the right wording is there so we understand what it 
is saying. For example, these people have gone through all of this 
turmoil which would not have happened had the bill been in place 
and properly worded. 


I am a little confused about a number of things here, one is 
that there is no workers' compensation. 


Mr. Dodds: Ninety per cent of the people in our group 
are drivers Of their own vehicles and are classified as 
self-employed for taxation purposes. The details of this are not 
entirely clear to me. What did become clear to me in our 
negotiations was that the main thrust of this effort to make us 
all incorporate was to bring the potential weight of the workers' 
compensation responsibility on to the drivers rather the Pam. 


Mr. Lane: This letter is written to all owner-operators 
or employers so the company treated everybody as owner-operators 
and that is why there was no compensation. 


Mr. Dodds: They referred to everyone as owner-operator, 
but, as | said, only about 85 per cent of the people are. 


Mr. Lane: My understanding was that if you hired any 
help in any type of work, including farming, they must be covered 
with workers' compensation. 


Mr. Dodds: When I refer to our industry, I am referring 
to commission couriers. There are a large number of firms that 
essentially compete with the mail services on overnight deliveries 
that are a different ball of wax. Some of the firms that are 
competitive with mine have workers' compensation coverage; most do 
not. 


_Mr. Chairman: I think Mr. Lane is referring specirically 
to Atripco where there are 15 per cent who do not own their own 
vehicles. 


Mr. Dodds: I am not aware of any coverage. If there is, 
I do not want to slander my employers, but I have been involved in 
lengthy negotiations. 


Mr. Lane: It seems to me that for those who are classed 
as employees there would have to be statutory holidays, workers ' 
compensation and various other protections as with anybody who is 
hiring help in this province. 


Mr. Dodds: They are covered by the minimum wage 
legislation in the Employment Standards act. 
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Mr. Lane: We have two groups of people here: the 
Owner-operators and the employees. 


Mr. Dodds: In fairness, it should be pointed out in my 
brief that the Ontario Labour Relations Board had some weighty 
issues to ponder when they considered our application. I would not 
Suggest that this was something it would have breezed through in 
the course of the day. It was a mixed group and in the end the 
board's deliberations were that that we would go on together. 


Mr. Lane: I can certainly see why you are frustrated and 
why you wanted to talk to us. I for one would like to see the 
Imatter corrected and hope the new bill will eventually do that for 
the next group that is suffering in theway you have. 


Go0 pen. 


Mr. McGuigan: I too wish to congratulate the witness on 
his presentation. Have any of those employees had an accident 
reported to the Workers' Compensation Board? I agree with Mr. Lane 
that they are covered although the company is not paying premiums. 


Mr. Dodds: The people who are classified as-- 


Mr. McGuigan: Employees. 


Mr. Dodds: We all were classifed by the board as 
employees. Do you mean the people who are not classified as 
self-employed for tax purposes? 


Mr. McGuigan: I do not think the ones who are 
self-employed are covered unless they have personally taken out 
workers' compensation and are paying their own premiums. 


It is my belief that the other people who are working are 
covered by workers' compensation although their employer is not 
paying the premiums. If an award were given to them, the company 
would have to pay the award. 


Mr. Dodds=8i]. see. 


Mr. Chairman: Mr. Failes is a policy analyst with the 
Ministry of Labour, perhaps he could comment on the whole question 
of workers' compensation. 


Mrs Patbes: lam not that familiar with sthe legislation, 
but there is a different test for "employee"in the Labour 
Relations Act; there are different purposes involved. I hate to 
give an opinion because I do not actually know, but it is quite 
possible that the two groups are separated. I would think, just 
offhand that the 15 per cent who have obviously an employee 
relationship would be covered. 


Mr. Mackenzie: Also, a commission or piece work rate can 


enter into the way the thing is worked out. You would have to go 
back to the-- 


Mr. Chairman: They can be covered if they apply 
themselves. 
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Mr. McGuigan: It is possible for an employer to do a 
snow job on them and say, "You are not covered," and if they have 
an accident they do not report it to the Workers' Compensation 
Board. Of coure, in that case nothing happens. 


Mr. Lane: There is a penalty if you are an employer and 
do not cover your employees with workers' compensation and there 
is a claim. Not only do you have to make up for the year you did 
not pay the premiums, but there is a penalty, as 1 recall. When I 
was farming I was told in no uncertain terms, "It does not matter 
what you do yourself, but you have to cover your men." That is 
some years ago now. 


Mr. Haggerty: I hope I am correct in this. I believe 
that with workers compensation there are two options: you can go 
through either the workers' compensation or a private carrier 
insurance company. You have to have either one or the other. 


Mr. Dodds: Upon initiating an employment relationship 
with Atripco, it was outlined to everyone what policy was 
available and how much each one of us pays for it. 


Mr. Haggerty: He bought the insurance. 


Mr. Chairman: Mr. Failes is going to provide us with a 
more or Less Learned opinion on this matter and we will send it to 
you. 


Mr. Dodds: I would be very grateful. 

Mr. Chairman: The clerk probably has your pi eg ep 
Mr. Dodds: Yes. If not, I will check with you after. 
Mr. Chairman: Abl jright « 


Mr. McGuigan: Could he also report to the committee on 
this? 


Mr. Chairman: We will get that next week. There will be 
an opinion on the record. 


Mr. Dodds: There is one other thing I would like to add 
before my time is up. Before entering into this kind of work, I 
was a contractor and my previous experience with collective 
bargaining was with being certified. I had a dozen employees and 
we were organized by the labourers’ union. While I am a proponent 
of collective bargaining, I also have some experience as a stnall 
employer dealing with large unions. In our circumstance, there was 
never any negotiation of contract. We were presented with a 
contract which was a standard item in our industry. 


While my brief asserts the concerns of our group against a 
large employer, it is very important that this bill be seen 
overall as an opportunity for the weaker party to legitimately ' 
protect his interests. Had I had access to this kind of process in 
1981 or in 1980, I would have felt that some of our major concerns 
in dealing with the labourers’ union--which was not a terrible 
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relationship, I would not suggest that at all--as a small 
employer, would nave been better satisfied. 


Ms. E.od.. Smith: -indomnotrquutestndersGandwine 
comparison you are making there. I would like you to clarify it. 
As a contractor, you were in the construction industry? 


Mri. Dodds Yes Owned) a? paintvingetrirm. 


Ms. E. J.’ Smith:) You were making a contrast that’ did 


not understand. Maybe you can help me. 


Mr. Dodds: The thrust of my brief is that the terms of 
Our negotiations were something we were too weak to be able to 
establish. 


Ms. B.0J 2 Smith Yes Imainderstand «that 


Mr. Dodds: From time to time, for small employers a 
Similar circumstance arises. 


Ms. E. J. Smith: They could be the weak party. 


Mr. Dodds: Yes, indeed. It is not my feeling that is how 
things work in general, but that can occur for small employers. 
The circumstance of being confronted by a strike can be a major 
problem for a small employer. This bill, which is generally seen 
as being strongly pro-labour and is, of course, an advance for 
labour, also ought to be seen as a protection for those employers 
who can-.find themselves in a situation quite analagous to the 
Atripco workers if they are dealing with a very powerful union 
that fails to recognize some aspect of instability or a weakness 
in the firm that it has to protect in negotiations. 


Ms. E.0J. Smith: Lam sure you know fase ido tenae 
construction per se is excluded from this because of the situation 
you have already outlined. 


Mr. Dodds: 1 understand that. 


Ms. E. Jj. Smith: Is there anything in the bill that you 
would pinpoint from your view, which I support, in that you are 
looking for a balance here between the strong party and the weak 
party, considering that on occasion there can be a weak employer? 


Mr. Dodds: I am trying to say that many of the aspects. 
of the legislation that are criticized as being strongly 
pro-labour -- 


Mr. Mackenzie: --work both ways. 


Mr. Dodds: Yes, they work both ways. It is something 
which less than astute observers in the newspapers and media have 
failed to recognize and, as a consequence, the bill has been 
Characterized as being pro-labour. 


Ms. E. J. Smith: From your point of view, and your 
reading of the bill, you have drawn points about unions being in a 
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weak position. Have you come to any conclusions that might be 
worth noting of how the bill addressed the problem of the weak 
employer or whether you think the bill is satisfactory in that 
territory? 


Mr. Dodds: The bill addresses the problems of the weak 
employer in most of the situations where it addresses the problem 
of the weak bargaining unit. It slashes both ways. 


Mr. Mackenzie: Tnat point was made very effectively this 
morning in the comments of the legal counsel for the United 
Steelworkers of America. 


Mr. Dodds: I regret having missed the other submissions 
to your committee. 


Mr. Chairman: Are there any other questions or comments? 
If not, thank you, Mr. Dodds. We can debate the words on the 
paper, but it is not nearly as effective as having someone here 
who has been through it and knows the problems. 


Mr. Dodds: Thank you. It was a pleasure. 
Mr. Chairman: I thank the committee members for coming 
back this afternoon and hearing the presentation. I will see you 


all on Tuesday morning at 10 a.m. 


The committee adjourned at 4:58 p.m. 
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The committee met at 10:10 a.m. in committee room 2. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming the adjourned debate on Bill 65, An Act to amend 
the Labour Relations Act. 


Mr. Chairman: The resources development committee will 
come to order. We are to hear submissions concerning Bill 65, An 
Act to amend the Labour Relations Act, which basically deals with 
first-contract legislation. 


This morning we have the Society of Ontario Hydro 
Professional and Administrative Employees. I assume that either 
Kurt Johnasen or Michael Brickell is here. Would you come up to 
the table please? Welcome to the committee. We appreciate that you 
have taken the time to prepare a brief and make your thoughts 
known to us. Please introduce your colleagues. 


SOCLELY OF ONIARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES 


Mr. Green: I am Barry Green, president of the society. 
With me is Kurt Johansen, vice-president and Michael Brickell, the 
secretary-treasurer. 


I thank you for the opportunity to address the committee 
this morning. We have presented a written brief to you. I would 
like to run through some of the highlights quickly and allow some 
time for questions from the committee. 


The Society of Ontario Hydro Professional and Administrative 
Employees represents 6,500 employees at Ontario Hydro under a 
voluntary agreement. Our membership is made up of many 
professions, including engineers, scientists; mearehutects:, 
accountants and computer scientists. 


The society is also a member of the Federation of 
Engineering and Scientific Associations, a group you heard from 
last week. Together with FESA, the society has participated in a 
coalition representing more than 50,000 employees, which has been 
lobbying for increased collective bargaining rights for 
professionals and supervisors currently excluded from coverage 
under the Labour Relations Act. 


Arbitration has long been favoured by professional employees | 
in general, and certainly by the society, as a preferred dispute 
resolution process in collective bargaining. The arbitration 
process places a responsibility on those involved to justify their 
positions before an independent third party, and thereby promotes 
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reasonable, rational negotiations. For this reason, and because 
many of our members perform work of an essential nature, we 
wholeheartedly endorse the inclusion of additional arbitration 
mechanisms in the Labour Relations Act. 


I want to talk briefly about the society's experience in 
collective bargaining. We currently operate under a form of 
voluntary agreement containing a recognition clause, a procedure 
for joint consultation and negotiation on working conditions, 
provision for binding arbitration on salary and some 
salary-related items, and a grievance procedure that can also lead 
to binding arbitration. 


It is notable that the society has reached negotiated 
settlements with Ontario Hydro on several occasions, including 
this past year--a fact that belies the common belief that 
arbitration will always be used if it is available. The society's 
experience with arbitration confirms our belief that this form of 
dispute resolution procedure reduces confrontation and promotes 
rational approaches to collective bargaining. 


While increasing numbers of professional and supervisory 
employees are seeking collective bargaining rights, two major 
obstacles have impeded the pace of developments in this area--the 
unpalatable nature of the strike/lockout scenario and the fear of 
exclusion from a bargaining unit under the outmoded managerial 
exclusions clause of the Ontario Labour Relations Act. 


FESA has addressed this committee at length on the subject 
of managerial exclusions. As well, the society has made a 
presentation to the standing committee on administration of 
justice hearings, with respect to Bill 7, on the subject of 
managerial exclusions. In our presentation today, we will deal 
strictly with the issue of first-contract arbitration. 


The strike/lockout scenario is a problem because it is 
assumed, under the act and under Bill 65 as it is currently 
proposed, to be the principle and ultimate form of dispute 
resolution. To most professional and supervisory employees, this 
appears to be contradictory in an act that is designed to further 
harmonious relations between employers and employees. 


We accept that some employers and unions favour this process 
and we would, therefore, favour the negotiating process available 
under the federal Public Service Staff Relations Act, in which 
both the conciliation-strike and arbitration routes are available 
to employees upon request at the outset of bargaining. In our view 
the introduction of this dual track approach into Ontario's 
legislation would accommodate the needs of a much broader range of 
employee groups. 


Canada's and Ontario's labour scenes have been marred 
recently by long and bitter fights over recognition and first 
contracts. Eaton's and the Canadian Imperial Bank of Commerce Visa 
Centre are the most vivid examples of this. We are, therefore, 
pleased to note the agreement in principle among all three 
political parties on the necessity for this legislation. 


R-3 


Some of our own colleagues in FESA have experienced long and 
difficult negotiations ending in strikes because this provision 
was not available or because access was restricted in their 
jurisdiction. The Association of CAE Engineers and Scientists in 
Montreal, known as ACES, struggled for seven years to achieve a 
first coilective agreement. While the arbitration of such disputes 
is possible under the Quebec Labour Code, it must be sanctioned by 
the Minister of Labour and is not commonly available. 


The Society of Professional Engineers and Associates, known 
as SPEA, at Atomic Energy of Canada Ltd., became the first 
professional group to certify under the Canada Labour Code in 
1974. Again, arbitration is possible under the federal code but 
must be sanctioned by the Minister of Labour. When negotiations 
for a first agreement broke down, SPEA attempted to resolve the 
outstanding issues through arbitration, but was unsuccessful and 
eventually had to strike to achieve a first collective agreement, 
a situation somewhat analogous to that of the Visa workers. 


Therefore, we strongly support the intent of Bill 65 and 
believe that with some amendments that would guarantee access to 
arbitration, this legislation will provide an equitable means of 
resolving disputes. It will help to avoid the confrontation 
associated with strikes or lockouts in first-contract situations 
and will aid in establishing more positive relationships between 
employers and bargaining agents in the province. 


The society is supportive of Bill 65 in most respects, as we 
have specified in the brief. I do not propose at this time to go 
through a clause-by-clause analysis of the bill. We are 
particularly pleased with the retroactivity provisions and the 
two-year term of the settlement as proposed under the bill. 
However, we have some major concerns, principally with subsection 
40a(2) of the bill, as proposed, for the following reasons. 


Under subsection 2, the Ontario Labour Relations Board would 
be empowered to impose arbitration where collective bargaining has 
been frustrated in one of a number of ways. While this language 
represents a marginal improvement over the bad faith criterion 
applied under the Canada Labour Code, it by no means guarantees 
access to arbitration in every case in which an employer has been 
recalcitrant in negotiations. 


In view of this, we are concerned that rather than providing 
an impetus to the parties to reach a negotiated settlement, these 
criteria could lead to a sophisticated form of posturing on the 
part of employers to avoid the specific identified criteria, 
create more conflict at the work place and place an even heavier 
work load on the Ontario Labour Relations Board in the hearing of 
these applications. 


We are furthermore concerned that the possibility of a 
rejected application will discourage applications from bargaining 
agents. Applications for arbitration would signal fatigue and 
drained resources on the employees’ part because of the criteria 
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indicated in the bill. A rejection of the application by the board 
under those circumstances would be devastating. 


OSL Seam, 


Experience with the Canada Labour Code and the British 
Columbia Labour Code has shown that first-contract arbitration 
provisions can be meaningless in cases where this provision is not 
available upon request. With respect to the BC legislation, I note 
that in the reference to the bad faith criteria, the use of it in 
a decision by the minister as to whether to appoint an arbitrator 
is discretionary. Despite that, under the current government in 
BC, there has been no example where first-contract arbitration has 
been used in about the past five years. 


Our request to make this available on request is not the 
Same as automatic access to arbitration. In our view, the 
post-conciliation period proposed in the bill is an appropriate 
time to make the new arbitration provision available. It would 
encourage serious negotiation in the early stages of bargaining, 
while at the same time providing for further mediation if 
required. Therefore, we are convinced these mechanisms will ensure 
the arbitration provision would not be requested frivolously. 


Finally, the proposed legislation continues to assume that 
the strike/lockout sanctions would remain the primary mechanism 
for dispute resolution under the Labour Relations Act, even in 
first-contract negotiations. This is inconsistent with the 
government's commitment to arbitration in dealing with provincial 
employees, nurses, firefighters and police. In our view, this 
assumption also discriminates against the many thousands of 
professonal employees in Ontario for whom arbitration is the 
preferred method of resolving all collective bargaining disputes. 


In conclusion, the society strongly supports third-party 
arbitration as a rational and effective mechanism for the 
resolution of disputes. Therefore, we endorse the inclusion of 
additional arbitration mechanisms in the Labour Relations Act. 


Our conclusions with regard to Bill 65 are as follows: 


First, legislation to provide for the settlement of first 
collective agreements by arbitration is long overdue and is 
welcomed by the society. 


Second, while the society is supportive of the proposed 
legislation in most respects, with respect to subsection 2, we are 
concerned that the proposed criteria for consideration by the 
board in determining the necessity of arbitration are open to wide 
interpretation and do not guarantee access to arbitration in 
advance of a strike or lockout. 


We are therefore concerned that the proposed legislation 
will not provide the necessary incentives required to encourage 
recalcitrant employers to conclude first collective agreements 
with unions in a reasonable and equitable manner. As well, to be 
effective in promoting harmonious labour relations in the 
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province, first-contract arbitration provisions must be available 
upon request following conciliation. 


Finally, the society recommends that subsection 2 of the 
proposed act be amended to the effect that the Ontario Labour 
Relations Board be. empowered to direct that the terms of a first 
collective agreement be settled by arbitration upon request by 
either party to the dispute. 


Mn. -Ghairman:s Thank» yous, Mr.» Greens»That: was,very 
succinctly put. Some members want to ask you questions. I think it 
would be appropriate now to distribute copies of the bill that we 
have had reprinted. It shows the proposed amendments by the 
Minister of Labour (Mr. Wrye) so that everybody will know what we 
will probably be dealing with. 


Mr. Polsinelli: Initially, I would like to thank Mr. 
Green for a well-researched, well-prepared and well-presented 
presentation. I appreciate your taking the time to bring your 
concerns to us. 


It seems to me that you are calling for automatic access and 
that is a policy decision cabinet has already made. The government 
has decided automatic access will not be given under this bill. 
Instead, we are searching for some middle ground between automatic 
access and requiring a bad faith test. We attempt to do that 
tdhrough subsection 40a(2) of the bill, where we set out a number 
of considerations the applicant must meet to gain access to 
arbitration. : ” 


In your presentation you indicate that subsection may lead 
to a sophisticated form of posturing on the the part of employers, 
legal wrangles, more conflict in the work place and an even 
heavier work load for the Ontario Labour Relations Board, 
indicating the requirements are not sufficient to give an 
applicant a right to arbitration by the Ontario Labour Relations 
Board and are too restrictive. 


If we accept that the policy decision has been inade that 
there will not be automatic access, and that we definitely do not 
want the test of bad faith, can you recommend any amendments to 
subsection 2 that would bring us closer to that policy objective? 


Mr. Green: My concern, which I referred to in my verbal 
presentation, relates to the British Columbia code. I will quote 
the relevant section. When an application has been made to the 
board for first-contract arbitration "the board shall give the 
parties an opportunity to present evidence and make submissions 
and may consider the extent to which the parties have or have not 
bargained in good faith in trying to reach a settlement." 


The application of the bad faith criteria under the BC code 
is discretionary. There is no obligation to prove bad faith 
bargaining as there is under the Canada code. Nevertheless, the 
history is that clause has been very narrowly interpreted and the 
result has been that first-contract arbitration is not available 
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Not being a lawyer, the way I read Bill 65 is that you have 
defined in some sense the "bad faith" term. You have put in some 
criteria for the board to use in judging whether there has been a 
form of bad faith bargaining under which it would then grant 
first-contract arbitration. My concern is that it is possible this 
could be narrower than the BC code, which does refer to bad faith, 
but in a discretionary way. Therefore, I fear the use of these 
criteria could become overly restrictive. 


Mr. Polsinelli: This section has been interpreted by a 
number of lawyers who are experts in the field. 


Mr. Taylor: Of varying: degrees. 


Mr. Mackenzie: Some of your own shot you down. 


Mr. Polsinelli: The ones we tossed it off seemed to 
think that they would have access to arbitration without a bad 
faith test and that this is clearly beyond a bad faith test. In 
fact, clause 40a(2)(d) indicates that "any other reason the board 
considers relevant" can be taken into consideration. 
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Clearly, our government does not want a bad faith test to 
gain access to arbitration. What I get from your presentation is 
that your group feels arbitration seems to be the preferred method 
in all forms of dispute resolution. In our experience, we have 
found it is better to encourage the-parties to try to reach a 
collective agreement, most importantly in the first stages. In 
jurisdictions where automatic access is allowed, they have extreme 
difficulty reaching a subsequent contract because there has been 
no collaboration and no rapport established between the employer 
and the employee group. If they have automatic access on the first 
occasion, subsequent contracts are frustrated and much more 
difficult to reach. 


We feel this legislation is reaching that middle ground 
where automatic access is clearly not there, but neither is there 
a test of bad faith. I am sure this committee and the government 
are anxious to receive any recommendations in reaching that policy 
consideration. We clearly have disregarded the test of bad faith 
as well as the other extreme, which is automatic access. 


Mr. Johansen: I would like to add a comment to that. We 
understand the bad-faith test is not intended to be the principle 
in this legislation. We understand that and believe it is so. On 
the other hand, despite what may appear to be the case, we do not 
request automatic access. What we are seeking is some kind of 
procedure that provides confidence up front to employee groups 
like ourselves that in event of a breakdown of negotiations for 
Whatever reason, there has to be evidence of considerable effort 
through two-party negotiations and conciliation and access to 
services of the ministry and the board. We are trying to find some 
reasonable common ground that does not equate with automatic or 
frivolous access. 


It would be something along the lines of the following 
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scenario. Let us say we became certified. If no settlement has 
been reached three months after certification date, even with the 
assistance of a conciliator, we would like to be able to apply to 
the board to. settle the matter. The board then would look into the 
situation and allow another two months to elapse. After that 
period, the board would look at the situation to determine whether 
there is any reasonable hope of the two parties settling, with or 
without a conciliator. Then the board would either settle the 
matter expeditiously or, if there remained some doubt at that 
point as to whether the parties could settle on their own, it 
would allow a further month or two and apply some pressure to 
settle the matter. If after all that the parties still could not 
find a settlement, we would expect the board to step in and settle 
it within a reasonable period of time. 


We are talking about a process that would not be anything 
like automatic access, a quick solution or a short circuit. We are 
talking about a process that might take five or seven months or 
more. It is hardly a recourse that we or any other professional 
employee group would jump at without giving every effort to two- 
party negotiation and conciliation preamble. That is the kind of 
deterministic process we would like to see. It is nothing like 
automatic access, yet it gives us some assurance up front that the 
board will step in if no settlement is achieveable despite all 
reasonable efforts by both parties. 


Mr. Polsinelli: I understand what you are saying. We 
share the principle you expound that we are trying to find 
something between automatic access and the bad-faith test. 
However, looking at the scenario you proposed, if the only factor 
the board takes into consideration is the time that has elapsed 
between the ministry's issuing a no-board report and its granting 
access, whether it be 60 or 90 days, or four or five months that 
have elapsed, is that not the same as automatic access? 


Essentially, my question to you earlier was, what factors 
other than the mere passage of time should the board take into 
consideration in determining whether access should be granted? If 
it is the mere passage of time, then I submit that it is automatic 
access, only delayed for a certain period of months. 


What we are saying is that the board has to take into 
consideration not only the passage of time but also the refusal of 
the employer to recognize the bargaining authority of a trade 
union, the uncompromising position of one of the parties, the 
failure of the respondent to make reasonable efforts in concluding 
a collective agreement or such other factors as they deem 3 
relevant. If we go with only the passage of time criterion, that 
is the same as saying automatic access. 


Mr. Brickell: We agree that the pure passage of time is 
automatic. We think it is appropriate to have more assurance that 
there is a definite end to a process, where you could have some 
kind of posturing. 


Mr. Green: There also seems to be an assumption that 
arbitration is a no-risk approach. Since 1972, we have had access 
to arbitration as a dispute resolution mechanism on salary 
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schedule adjustments; so we have considerable experience with that 
mechanism. It has been our experience that the threat of 
arbitration is something that tends to drive the parties towards a 
settlement. 


We have typically used two-party negotiations and mediation 
in advance of appearing before an arbitrator. On occasion, we have 
used final-offer selection as the form of arbitration, and that 
too has been very effective in driving the parties towards a 
negotiated settlement. That is also a factor that would tend to 
make parties want to bargain and reach a settlement because 
arbitration represents a threat to them. 


Mr. Bricknell: The distinction between arbitration and a 
strike/lockout as a dispute resolution mechanism is that if you 
have an arbitration situation, you have to be able to defend your 
position to an independent third party. It is not as easy for the 
employer to say, 'That is my position," and for the employee group 
to say something else while they sit miles apart and argue with 
each other. If you have to defend your position in a rational 
fashion to a thrid party, it promotes reasonableness. That has 
been our experience. : 


Mr. Polsinelli: Thank you. I appreciate this interchange. 


Mr. Taylor: On that point, would you consider a minimum 
time period for access? Presumably, both parties would negotiate. 
Any parties in good faith will attempt to work out their own 
affairs. That.is the best way. That is number one. It is only when 
that breaks down that you have to bring in a third party. Would 
you consider a minimum period of time before access, such as 30 
days? 


Mr. Johansen: That was part of the scenario I tried to 
describe, that we would not be expecting immediate or automatic 
access-- 
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Mr. Taylor: You would not expect it to be immediate. If 
it were RCE. I would suspect bad faith, that you did not 
want to bargain. 


Mr. Johansen: Yes, exactly; and we are not asking for 
that sort of short circuit. We are at the very least expecting a 
procedure that provides confidence to those employee groups the 
legislation is intended to serve that it will be there and that it 
will be effective. 


Mr. Taylor: Have you considered a minimum time that 


should elapse before you have access by either party? What would 
you consider reasonable? 


Mr. Johansen: 1 suggested 90 days. There is some 
precedent for that, but it is debatable; there is nothing magical 
about that particular time period. However, that would not 
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necessarily be the end; that would not be the total elapsed time 
that would be required for settlement. 


Mr. Taylor: As long as there are negotiations going on, 
then the arbitration would not be triggered, no matter how long it 
took. Presumably it is only when they break down that either party 
can trigger arbitration. 


Mr. Green: There are some time guidelines in the 
Manitoba legislation, which does give automatic access following 
time delays. I wonder if I can find the relevant sections; there 
is reference to "90 days following certification of a bargaining 
agent"-- 


Mis Tayi or: It is okay. I just wanted to know whether 
you had any fixed views on that. 


Mr. Green: Beyond the 90 days, there are some additional 
30-day periods. 


Mr. Taylor: You are flexible on that, I presume. 


Mr. Green: Yes. The principle we are stating is that 
given a time period within which parties who want to resolve the 
dispute should be able to, arbitration at the end of that time 
period should provide sufficient motivation for the parties to 
settle. 


Mr. Mackenzie: I am a little concerned about your 
suggestion that you might have a five- to seven-month period in 
the process. One thing that is essential is that we be able to 
reach agreement rather quickly where there is a standoff in 
first-contract disputes, because that is where the feelings build 
up. I would like to know whether you think it needs 90 days, 
assuming we were able to get a straight time period. 


Mr. Johansen: If I may comment on the scenario I spun 
out a Little earlier, I was trying to make the point that we were 
not expecting a quick and easy resolution from the board. We would 
be willing to live with some process that had a time lapse built 
into it, which in itself would be a deterrent and would promote 
settlement. 


We would be interested in an expedient resolution, more so 
than anybody else. Anything less than five to seven months would 
be more attractive to us, but I was trying to come up with some 
scenario that built in some compulsion to settle. Obviously, that 
kind of process and that kind of time delay create problems for 
the bargaining agent as well. 


Mr. Mackenzie: There was some discussion during the 
presentation of the United Steelworkers of America here last 
Thursday--it was not one of their recommendations, other than a 
general statement that a straight time frame would be the best and 
most direct way to deal with it--that, having gone through the 
steps, 30 days was an adequate time frame. I am wondering whether 
you think that would be too short. 
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Mr. Mackenzie: When you are supposed to actually start 
bargaining. 


Mr. Green: In the environment we are used to, that 
perhaps sounds a little short. The previous concern was that if 
arbitration is too quick, then the parties have not made an 
attempt to settle and therefore the subsequent concern is with 
respect to second contracts. In that context, 30 days is perhaps a 
little short. 


Mr. Mackenzie: I also want to commend you for your brief 
and the fact that you spotted the obvious problem in the bill 
right off the bat. You have raised only one. Most other groups 
that have come before us have raised subsections 40a(15) and (17) 
as at least worrisome sections as well. I think all of them are in 
agreement that the problem with the bill is in subsections 40a(1) 
and (2). If we can resolve that to some extent, do you see that as 
making the bill liveable? 


Mr. Green: That is our primary concern. As I mentioned 
briefly, we support the presentation the Federation of Engineering 
and Scientific Associations made on the issue of managerial 
exclusions, which I understand is beyond this bill but which is an 
area of concern to us under the Labour. Relations Act. 


Mr. Mackenzie: I want to make it clear to you that to 
the best of my knowledge there is just about total unanimity in 
the labour legal fraternity that subsections 40a(l1) and (2) are 
akin to or smack of bad-faith bargaining. Obviously, you have come 
to that decision yourself. As a matter of fact, I am not sure that 
all the ministry lawyers are totally on side with the comments of 
Mr. Polsinelli that it was not bad-faith bargaining, because as it 
stands now it is almost the same thing. 


The other thing you should be aware of is that I do not know 
When, at least in the 10 and a half years I have been here, a 
Cabinet policy decision has been on the table before a committee 
like this. The committee makes the recommendations; the government 
may or may not accept them. It seems to me there may be an 
Opportunity. I think the government has even indicated some 
willingness to take a look at something somewhat different from 
what we have before us now. At least I am hoping that is what 
comes out of these hearings. . 


It might be useful if you could take the trouble to pass an 
actual suggested amendment on to us. I know you did not get into 
that, but amendments were suggested by the United Steelworkers of 
America in its presentation. Some of us who have had a long-time 
concern with this legislation have also submitted suggested 
amendments to the minister, and some of these will undoubtedly 
surface in our final week when we are looking at the bill clause 
by clause. 


If you have a suggestion, you can get copies of the 
amendments that have been submitted by other groups. You might 
check with them and see whether you have a different version. I 
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think the key to this bill will be whether there is some change to 
subsections 40a(1), (2) and (3). You mignt want to take a look at 
that; it is just a suggestion on my part. 


Mr. Green: We will take that under advisement. Thank you. 


Mr. Chairman: I want to remind committee members that 
the bill as presented and the proposed amendments were designed by 
cabinet, but Mr. Mackenzie makes a good point, that the committee 
has every right to amend the bill and send it back to the 
Legislature in amended form. Otherwise, we would be going through 
an exercise in futility. 


Mr. Johansen: That is nice to hear. 


Mr. Chairman: I am not saying it will, but there is that 
flexibility. That is why we are here. 


Mr. Johansen: That is our understanding of what third 
reading is all about. 


Mr. Chairman: Yes, that is exactly right. 


Mr. Mackenzie: Mr. Taylor and I are going to be on side 
on a couple of amendments, and we are going to get them through. 


Mr. Taylor: You may be right, Mr. Mackenzie. Of course, 
it is probably for different reasons. 


Mr. Polsinelli: Talk about unholy alliances. 
Mr. Taylor: Nothing unholier. 


Mr. Ramsay: Mr. Chairman, you were developing some of 
the thoughts I had. I was a bit concerned about the remarks Mr. 
Polsinelli made. I too was getting a sense that in his opinion 
maybe what we were doing was futile. In my naiveté, I believed we 
would have an opportunity to amend this legislation. 


It is unfortunate Mr. Polsinelli was not able to be here 
last week. We heard equal concerns about section 40a from three 
presenters before us. I thought all of us on the committee shared 
some concerns about that too. I hope we will be able to move some 
amendments that beef up that section of the act. 


Mr. McGuigan: The Progressive Conservatives used to 
accept amendments from us. 


Mr. Ramsay: That is good. 
10:50 a.m. 


Mr. Taylor: There was mutuality and reciprocity in the 
process then. 


Mr. Ramsay: I hope throughout the remaining briefs we 
will hear echoed the words we heard last week from the United 
Steelworkers of America that unions want to forge their own 
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settlements through negotiation. They all like this as a safety 
net at the end, if you will, but that is not what unions really 
want. Groups want to bargain with their employers but there 
happens to be difficulty in some cases at the first-contract 
stage. We are going to have to examine this more closely and 
perhaps strengthen the guarantees that are going to be open to 
people. We have heard this message and I presume we shall continue 
to hear it. You have presented it to us and I have an open mind 
about it. I hope the rest of the committee members do too. 


Mr. McGuigan: Mr. Green, you said both parties have some 
reason to be apprehensive about arbitration and that final offer 
selection could be offered. Does the arbitrator have the freedom 
to say, "Look, folks, I am going to go for one or the other and 
you had better be aware of that in your position"? Is there no 
remedy whereby either side could say that is not part of the 
bargaining position? 


Mr. Green: I am not sure whether or not you are 
referring to our current voluntary agreement with Ontario Hydro, 
but that agreement calls for arbitration on salaries. That means 
conventional arbitration. On various occasions, approximately four 
or five times in the roughly 12 years we have bargained under that 
voluntary agreement, there has been agreement by the parties to 
use final offer selection as the form of arbitration. That has 
been jointly agreed to by the parties; it is not something to 
which either party individually has had recourse. 


Mr. McGuigan: It is not something on which the 
arbitrator has complete freedom. You are saying that it has been 
by mutual agreement. 


Mr. Green: Not under our current agreement, that is 
correct. Where we have chosen to use it, it has worked well. It 
was agreed to this year and it led to a two-party settlement even 
before conciliation began. 


Mr. Brickell: One of the points about final offer 
selection is that it is just that. If the arbitrator does not like 
the position that one party, either the employer or the employees, 
is taking, he has to take one package or the other in its 
entirety. The fear of having the other side's package taken in its 
entirety rather than yours means you focus more on the 
differences; you tend to come closer. 


Mr. McGuigan: I realize that part, but what I was trying 
to get at was this. Say you go to an arbitrator and he says to 
you, "I am going to settle this by final offer selection." In that 
case, would both parties say, "That is agreeable," or would they 
take some further action and say, "That is not within your powers"? 


Mr. Green: Under our current agreement, it is not within 
his powers. It has only been used by agreement of the parties in 
advance; the parties have agreed before the arbitrator has come in 
and the arbitrator has been instructed that he is to use 
conventional arbitration or final offer selection. 


Before this bill was introduced in the Legislature, there 
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was some discussion in the press that final offer selection was 
being considered as a process by cabinet. I wrote to the Minister 
of Labour (Mr. Wrye) at the time and indicated to him that it was 
a process with which we had had some success, that we were 
familiar with it and thought quite highly of it. 


Mr. McGuigan: It might be useful to inquire of counsel 
whether under the Labour Relations Act, and I am not an expert in 


that, the final offer selection is at the complete discretion of 
the arbitrator. 


Mr. Taylor: I suspect we have to mandate it by 
legislation. 


Mr. McGuigan: It has to be agreed upon, then. 


Mr. Chairman: We could make sure of that. Ms. Madisso 
could doublecheck on it. 


Mr. McGuigan: The other thrust of your presentation 
seems to favour stretching the period. It seems the ministry is 
trying to shorten it and use the clauses under subsection 2 to 
justify that short period. In many cases, we probably will be 
dealing with this first contract with labour groups that are 
relatively weak compared to the strength you would probably bring 
to the bargaining table. Therefore, what you are proposing would 
work better with a strong labour group than it would with a weak 
one. 


In your situation, the employer would not want to go ror 
six, seven or eight months because he would find that very 
difficult. In a weaker situation, such as with the Visa and 
Eaton's employees, they apparently found it pretty easy to go for 
that time. 


Mr. Green: ‘There are two points I would make on that. 
First, it is not our intent to lengthen the process. Mr. Johansen 
was responding to the question that indicated a quickly arbitrated 
settlement of a first contract is not necessarily in the best 
interests of a longer-term bargaining relationship. In that 
context, we said perhaps if the process is longer, that would tend 
to help that relationship evolve during the first-contract 
negotiations. It is not our intent to inordinately lengthen the 
process. 


Second, it is our intent that within the bill there should 
be provision for arbitration in advance of a strike or lockout. 
That would tend to mitigate the problem of the weaker unions 
because they would not be enduring a strike during this perhaps 
lengthy negotiating process. They would be in a negotiating mode, 
but the individual union members would still be on the job and 
earning a paycheque. 


Mr. Haggerty: I have some difficulty in following the | 
brief as submitted by the witnesses this morning. On page 5, it 
says: "We therefore strongly support the intent OfSBi lie6Sm@and 
believe that, with some amendments which would guarantee access to 


arbitration, this legislation will provide an equitable means of 
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resolving disputes and will considerably improve the collective 
bargaining climate in Ontario." On page 7, they go into some 
detail on it. They have some concerns about the section of the new 
bill with the included amendents; that would be subsection 3. 


It goes on to say: "Experience under the Canada Labour Code 
and the Labour Code of British Columbia has shown that 
first-contract arbitration provisions can be meaningless in cases 
where this provision is not available upon request. This is not to 
say that we are seeking automatic access to arbitration." 


Could I have a further explanation in this area about which 
you raised some concerns? 


Ly anime 


Mr. Green: If I can refer specifically to that bottom 
paragraph on page 7, our feeling is that first-contract 
arbitration is provided for under both the Canada Labour Code and 
the British Columbia code. However, in both cases there is 
reference to bad faith bargaining as either a mandatory or 
discretionary criterion the board has to consider before it 
appoints an arbitrator. In our view, and from the experience we 
have seen in those two jurisdictions, the first-contract 
arbitration becomes close to meaningless; it is so difficult to 
get it applied. 


Therefore, our feeling is that first-contract arbitration 
should be automatic for parties requesting it. We are not saying 
that should necessarily follow immediately from the certification — 
process. There should be some period during which two parties 
attempt to resolve the dispute between them, but it should not be 
necessary for a strike to take place within that time. 


The bill, in its present form, says the first-contract 
arbitration would come following conciliation and possible 
mediation. We think that is an appropriate period within which to 
make the first-contract arbitration available. Our concern is that 
it is not sufficiently clear within the current draft legislation 
that it will be available at the end of some negotiating process. 
To us, this still looks like something close to a requirement to 


prove bad faith bargaining before the first-contract arbitration 
is available. 


° Mr. Haggerty: If two parties agreed upon arbitration 

right from the start--I doubt that would happen; if they were 
going to take that route, they would follow the procedures 
outlined in the bill--and say management does not accept the first 
contract, that is where the problem would start. The minute we put 
the word "arbitration" in the bill, then there is no inducement to 
negotiate a settlement or agreement between the two parties. 


If we continue to say automatic access and then arbitration, 
we take away all the rights of the bargaining process. If we do 
that, we are using a sledge-hammer approach. That is not the 
intent of the way we want to move. We still want to allow the 
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Opportunity for the two parties to come to that agreement without 
tying them into arbitration. 


Mr. Green: Mr. Ramsay described it as arbitration being 
available as a safety net. 


Mr. Haggerty: It is in subsection 40aG), if there is no 
nome in subsection 40a(1) and then clauses 40a(2) (a) through 


Mr. Green: However, it is only under those criteria. If 
you can prove one of those criteria then it is there. That by no 
means guarantees it will be there. In our view, the early part of 
the process, the two-party negotiation and the conciliation, can 
only take place meaningfully if both parties know that a lack of 
success during those preliminary steps will result in an imposed 
settlement that may satisfy neither of them. 


The threat of arbitration at the end of the road will make 
both parties deal with each other in a more meaningful way in the 
earlier stages. It certainly has been our experience that it works 
that way. There is compulsion on both parties to bargain to 
attempt to come to a settlement on their own, or with the help of 
a conciliator or mediator. 


Mr. Haggerty: It does that in subsection 40a(i). It then 
leads to the third stage, you might say. If there is no agreement, 
then it goes to arbitration. Finally, the third party will step in 
and make that settlement or that judgement call. 


Mr. Green: Yes, but in our view that should be available 
automatically. If there is no settlement in the earlier stages, 
you should not then have to prove there has been some form of bad 
faith bargaining by one party before you can be sure arbitration 
will be available to you. 


We support that there should be legitimate attempts by the 
parties themselves, and with the assistance of conciliation 
services, to attempt to reach a settlement. However, we think 
those attempts will only be meaningful if both parties know that a 
lack of success will result in an imposed settlement with which 
neither one of them may be happy. 


Mr. Haggerty: That is one of the problems I had in 
following this. Looking at it from the bargaining side or 
management side, looking at it from that area, you might say: "We 
do not have to worry about anything. We can take a hard line here. 
We are not going to settle anything, because we know it is going 
to arbitration. We will let them settle it."' Is that what you are 
saying? 


Mr. Green: That is not necessarily a panacea for either 
party. 


Mr. Haggerty: No, but that is the hard line that takes 
place today. For example, the steelworkers who were here were very 
strong on that point, saying: "We want that process of bargaining. 
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We do not want. to be forced into. arbitration... Theestrike: is_our 
weapon." 


Mr. Chairman: If you would permit the chair, perhaps 
this would be helpful. You could have clauses (a) through (d) 
under subsection 40a(2). You could have none of those things 
happening, but still have a strike that lasts two years. You could 
have a long strike, and none of these things could be invoked. You 
could say: "They have made reasonable efforts. They are not 
uncompromising. They simply have not been able to reach an 
agreement." The witnesses are saying, as have other witnesses, 
that in that case this first-contract legislation does not work. 
Do you follow that? 


Mr. Haggerty: I am looking at the normal process of 
negotiation and conciliation, and when that fails, you go to 
subsection 40a(3). 


Mr. Johansen: I ask you not to compare our philosophy on 
labour relations with that of the steelworkers. For whatever good 
reason, they have experience with that type of activity; they seem 
to prefer it. We happen not to prefer it. On the other hand, we 
have some 12 or 13 years of experience with arbitration in several 
cases of final offer selection and we feel that that particular 
procedure induces settlement in many cases. That is our 
philosophy. You cannot equate that with the view of the 
steelworkers, who do not want to be driven into arbitration 
becausé they have some misgivings about it. 


Mr. Green: However, there is a common concern that the 
process at the end of two-party negotiations or conciliation has 
to be one that neither party really wants to enter. The 
steelworkers prefer to use the strike/lockout as that mechanism. 
Our history and preference suggest that arbitration is better in 
Our environment. The common element in both is that there is 
something after conciliation that neither party really wants, and 
the existence of that is what makes the earlier stages in the 
process effective. 


In our brief we referred to the federal Public Service Staff 
Relations Act, which allows the bargaining unit to request either 
one of the processes in advance. As they enter negotiation, the 
bargaining unit has the ability to choose either conciliation 
followed by a strike or arbitration as the dispute resolution 
mechanism. 


Mr. Haggerty: Who makes that judgement call? 


Mr. Green: The employee group has the right to choose. 
The federal government has decided in advance it is willing to 
negotiate with each of the bargaining units that are covered by 
this act by either mechanism. As they enter negotiations for each 
contract, the bargaining unit decides which of the two routes it 
chooses. 


Ti10ea.m. 


Mr. Haggerty: You are talking about the federal 


R-17 


government and the provincial government. In the federal 
government let us take the employees of a postal union. In the 
railroad they have so many different areas of union members, craft 
members or whatever; they might have 15 or 20 of them. That is 
what I am looking at. Your suggestion may work for arbitration 
when you can ask for it right from the start, because there might 
have been another procedure or another settlement within that 
total union. The union has made an agreement and, of course, it 
follows on through the line in different areas. The railroad has a 
number of them. Any one of them could put into effect a work 
stoppage, and this is the threat today with the postal workers. 
The nail carriers have decided it is their turn to take on the 
task of getting a reasonable settlement. Of course, they can tie 
up the whole industry just by one segment of that bargaining unit 
Saying we tLe viseLes y 


Mr. Green: I think you are getting into a different 
issue of the definition of essential services and of who should 
have the right to strike and who should not. Perhaps that is a 
separate issue. 


Currently in the federal government the employee group has 
the ability to choose. I brought that up in the context of the 
analogy between us and the steelworkers. The common part ofeittis 
that what is needed is a final step that neither party wants. 
Under the current draft legislation it is not clear what the final 
step is. It may or may not be arbitration. 


Mr. Haggerty: The legislation is probably broad enough 
to include every process of the state of the art in bargaining. 
They are not singling out any one group of union employees. 


Mr. Green: No, but no individual group, union or 
management, knows what is at the end of the road. It may well be 
in their interests to delay through the early steps and hope 
that-- If, for example, the employer is hoping to force a strike 
and the employee group is hoping for arbitration, it would be in 
the interests of the employer not to bargain meaningfully during 
conciliation and hope that, when the union makes its application 
to the board for first-contract arbitration, it is denied as not 
fitting one of these criteria. 


Mr. Mackenzie: I had some difficulty following Mr. 
Haggerty 's arguments, but I think it is useful for the committee 
to recognize that there is a pretty broad general rule. The 
ability to use the strike route is almost universally held by the 
industrial unions and by some of the public sector unions. Most of 
the professional groups and probably a majority of the public 
sector, sometimes by legislation, have opted for the arbitration 
route. Where they are in agreement totally is in terms of what we 
are dealing with specifically, and that is first-contract disputes. 


There is no disagreement on it there, but if you talk to any 
of the industrial unions--glass, auto, steel, you name it--you are 
going to get a reaction against the final offer selection or 
compulsory arbitration. If you talk to a professional group or 
some of the public sector units, it is a different story. I do not 
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think we can resolve that; that is a different issue. However, it 
is almost fundamental in the trade union movement. 


Mr. Polsinelli: I want to clear up some of the remarks I 
made at the beginning and some of the confusion that arose from 
them. 


Mr. Chairman: That would be appropriate. 


Mr. Polsinelli: Yes. As I am sure members of the 
committee realize, this is a government bill and, as such, it has 
the approval of the cabinet and espouses cabinet policy. 


Cabinet and ministerial policy with regard to this bill is 
that it is not there to provide automatic access, as I indicated 
earlier, and also that the government does not want the test of 
bad faith to require access to arbitration. This was clearly 
indicated by the minister's statement to the Legislature when he 
presented this bill for first reading. We are searching for 
something in between, something less than bad faith and not 
automatic access. 


As the government party we are interested in listening to 
suggestions about how we can improve subsection 40a(2), but at the 
same time we maintain the philosophy that we want something in the 
middle, something less than automatic and something less than bad 
faith, or whichever way you are supposed to say those. I am sure 
the members understand what I am trying to say. 


Once the bill is referred to this committee by the 
Legislature, the committee can do what it wishes. The majority of 
the members of this committee can amend the bill in any fashion 
they wish. They can even choose not to report it back to the 
peels lacunss in which case they would effectively be killing the 

ally 


When I was talking about cabinet policy and the minister's 
position with respect to this bill, that is what I was talking 
about, not about the powers of this committee to amend, delete or 
not report the bill. I thought I should make that amply clear to 
our guests today who took the time to make this presentation to us. 


Mr. Johansen: That is reassuring. 
Mr. Chairman: It is reassuring to the committee, too. 


Are there any other comments by members of the committee? If 
not, thank you, Mr. Green, Mr. Johansen and Mr. Brickell for 


appearing before us. You have been helpful. The brief was very 
much to the point. 


For the committee members who are coming with us to Sudbury 
this afternoon, the flight is at 3:40. The taxi chits are in your 
kit. If it is convenient to pair up, I urge you to do so. Sign 
them when you get to the airport, put in a gratuity if you wish 
and so forth. You have to phone first. There is a phone number on 
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the chit to get them here on time. When we arrive in Sudbury at 
about 4:30, there will be a van-- 


MrowHagzerty: A band or a van? 


Mr. Chairman: A van. Sudbury is a friendly town. We are 
going to Peter Piper Inn and we should be there by five o'clock to 
get settled in. We are dining at Science North, which is a special 
dining place for people who like to taste the delights of Sudbury. 


Mr. Chairman: Are there any questions? 

Mr. Haggerty: Are there any committee meetings tonight? 

Mr. Chairman: No, not tonight; but tomorrow morning we 
meet at 10 o'clock. We have a fairly full day. The new schedule 
has been distributed to you. 

At 10 o'clock we have the Ontario Public Service Employees 
Union; at 10:45, the United Food and Commercial Workers; and at 
11:30, the Sudbury and District Chamber of Commerce. 

I hope members of the committee will be able to adapt to 
this. We want to take a very short lunch and have the airline 
employees at 12:15. After that we will break, and at 1:45 we will 
hear from the United Steelworkers of America. A large local is 
situated there, as most of you know. We then go to Thunder Bay at 
3:30. We have to be finished and ready to head out to the airport 
Dyiez:: 5 OS a es 

Mr. Lane: Are the meetings held at the hotel tomorrow? 


Mr. Chairman: Yes. The meetings are right at the Peter 
Piper Inn. 


Are there any other questions? 


Mr. Haggerty: How are we leaving from here? Are we going 
by van? 


Mr. Chairman: No. In your kit you have a chit like this.. 
Mr. Haggerty: That is right. I have that. 


Mr. Chairman: Call the number on the chit. I hope you 
can pair up with someone, but you do not have to. 


Mr. Haggerty: I have one ordered for 2:15. That is the 
time if anyone wants to-- 


Mr. Chairman: We are going out individually, in other 
words. 


Mr. Taylor: Are you going from here? 
Mr. Haggerty: From here, yes. 
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Mr .ofaylors) iy ordered one (as well and I-- 


Mr. Chairman: Why do we not adjourn and then you can 
make any personal arrangements you want to make. 


The committee adjourned at 11:19 a.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(cont inued ) 


Resuming consideration of Bill 05, An Act to amend the Labour Relations 
Act. 


Mr. Chairman: We have a full agenda today, so I tnink we should 
start before the rest of the members get nere or we will get behind in our 
schedule. 


For those wno have not been here before, the Legislature has charged 
this committee with reviewing Bill 65, An Act to amend the Labour Relations 
Act, which is commonly known as first-contract legislation. The committee has 
been holding hearings across the province. We now are back in Toronto for the 
duration, and this week and next week we are hearing briefs fran interested 
groups. Towards the end of next week, we will call a halt to the presentations 
and aS a committee will debate the clauses to determine if tnere should be 
amendments to the bill and, if so, which ones. After that, the bill will be 
reported back to the Legislature in the new session, wnich starts around 
mid-April. If it passed, will become law of the land some time this year. 


This morning we have witn us the Retail Council of Canada, Mr. McKichan. 
I ask him to come to the table with whomever he wants to bring with him and 
proceed. We welcome you to the committee. we are pleased you are nere because 
we know you represent a very broad section of tne retail sector of Ontario. We 
are glad you are here with us. 


RETAIL COUNCIL OF CANADA 


Mc. McKichan: Thank you, Mr. Chairman. Let me introduce my 
colleagues to you and to members of tne committee this morning. On my rigat is 
Patricia Reid, director of personnel administration for Simpsons Ltd. On my 
left is Geraid Doucet, senior vice-president, policy, of the Retail Council of 
Canada. 


We appreciate this opportunity to appear before tne committee on an 
important piece of legislation. I will take a moment to describe our 
constituency and the process whereby our submission was developed. The Retail 
Council of Canada is both a direct member organization and a federation. 
Within our direct membership, we represent retailers of all types and sizes 
who among them perform more than 65 per cent of Ontario's total retail 
business. We nave about 100 affiliate associations of both trade specialty and 
regional type which represent a furtner substantial percentage of retail 
business, which we estimate in the order of another 10 per cent. On a compined 
basis we speak for approximately 75 per cent in volume of total retail 
business represented through many thousands of establisnments. 
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The submission you have was developed on tne advice of our employee 
relations committee and has been approved py the executive comnittee of our 
board. The employee relations committee, as its name implies, consists 
principally of specialists in personnel and employee relations with input also 
from tne independent sector. We generally are generalists and do not have 
specific members of management dealing with that question. 


Our first position which I would like to register, although I know the 
committee is formed to discuss the actual detail of tne bill, is that we do 
not believe tne bill will add to the quality of the climate in employee 
relations in Ontario. While the government nas expressed its strong commitment 
to the bill as a matter of principle, we believe it is never too late to nave 
a reconversion. We would like to record that we believe the interests of 
employees as well as employers would best be served if this pill did not go 
forward. Our reason for taking this position is we feel in its present form it 
is liable to ninder rather than help the collective bargaining process and in 
particular the bargaining of first contracts. 


It is our belief there will be a much stronger likelihood of almost 
every first negotiation, or a high percentage of them, being nindered because 
there will be a belief that the award is likely to be better on the part of a 
third-party imposed award than the terms wnich tne bargaining group can 
negotiate by itself. Particularly is this so as we believe it is the intention 
of the bill not simply to deal with bargaining in bad faith, put the 
definition of the circumstances in which the bill will apply in our view is 
much wider tnan that and and could take in a whole variety of circumstances 
wnich might be construed as undue reluctance on the part of the employer, 
while it mignt be no more than a reasonable interpretation of the economic 
Circumstances with which that employer is faced. 


10:20 a.m. 


Having made tnat point, I would like to speak in some detail to the 
specific provisions of the bill; first, to the imposition of a contract for 
two years. In the other jurisdictions in Canada in which there is similar 
legislation, the jurisdiction provided for is one year. On the one hand, we 
believe that is a more realistic approach in the sense that after a year the 
issues which separated the parties in the first place are still going to be 
visible and apparent. On the other hand, there is the artificiality of the 
imposed contract. If it is bad in the first year, it gets worse in the second. 
It has to be recognized tnat no one is better able to sort out what is 
appropriate for particular circumstances than the parties. 


Second, we are concerned tnat tne contract, having the possibility of 
being imposed, can be quite comprehensive. It can touch much more than the 
basics of any collective agreement. Again, we feel that is wrong. If you admit 
the principle of first-contract legislation, in reason and fairness it snould 
be limited to the basics of a contract because, again, it is very difficult 
for a third party to attempt to interpret wnat is right and wrong in all 
manner of working arrangements, job duties and so forth. 


We have concerns with the provisions dealing with reinstatement in that 
the provision is virtually for the re-establishment of the status quo; yet in 
many cases the likelihood is tnat the status quo will have shifted if a strike 
has lasted for any period of time. The business, for instance, may nave been 
down-scaled in the interim, either voluntarily or by force majeure. ‘The skills 
and abilities that were necessary for a certain mode of operation may no 
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longer be the right skills and abilities. There simply may be a much smaller 
volume of business so that it is not possible to provide work for everybody 
who was in employment when the disruption of work started. 


Tne next point I would like to touch on is in relation to subsection 
40a(16). We believe the date of retroactivity should not be the date of notice 
of desire to pargain, but the date of finding of frustrated bargaining. Again, 
it is just a matter of scale and dimension. If you are going to have the 
legislation, it seems to us you should attempt to minimize rather than 
maximize whatever inequity or artificiality it induces. 


The last point we make is in relation to tne application of the bill. We 
believe it would be simpler to start with a date from the proclamation of the 
bill; otherwise, there is a good deal of confusion as to whom exactly the 
legislation applies. 


Tnat summarizes our inain points. We will be happy to respond to the 
questions of the committee. 


Mr. Chairman: Thank you, Mr. McKichan. I was a little confused about 
your last statement of when the bill takes effect. Is that wnat you were 
concerned about? 


Mr. McKichan: That is because of section 19. 


Ms. E. J. Smith: I was confused by that because it seems almost 
contradictory to the statement made yesterday by Bill Lloyd wnen he was said 
it was going to be too late for the group he is dealing with. It is 
contradictory to something we neard yesterday. 


Mr. Chairman: Mike Failes is a policy analyst with the Ministry of 
Labour. Mr. Failes, can you help us? 


Mr. Failes: The section allows an application to be brought by 
either employer or trade union when tne bargaining rights were acquired on or 
after January 1984; so there is some degree of retroactivity in the 
legislation. I think that is the point being raised by the delegation. 


Ms. E. J. Smith: The point I am making is we did not answer 
yesterday's applicant, Bill Lloyd, when he said it was not going to come in 
time for the group at West End, I believe it was. 


Mr. Taylor: With respect, I do not know that that was tne correct 
interpretation. With the group he was dealing with, I think it resulted in an 
application for decertification, so tnat regardless of when the bill comes in, 
the bargaining agent is not going to be the bargaining agent any more. 


Ms. E. J. Smith: Was he in for decertification? 


Mr. Taylor: Yes. 


Ms. E. J. Snith: Fran what he said, I thought in that case it was 
just going to lapse rather than be decertified. Maybe I am wrong. 


Mc. Taylor: For what other reason, I do not think the aspect of 
retroactivity was the pertinent problem there. 1 think it was the breakdown in 
negotiation culminating in an application for decertification. 
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Mc. Mackenzie: They were already eliminated from the department. 
Ms. E. J. Smith: I realize there was the other aspect to it. 


Mr. Mackenzie: Mr. McKichan, have you had a lot of direct 
involvement in union negotiations or first-contract negotiations? 


Mr. McKichan: I have never been involved in first-contract 
negotiations, but I was involved in labour relations about 20 years ago. 


Mr. Mackenzie: You have not had more recent or direct contract 


negotiations then? 
Mr. McKichan: No. 


Mr. Mackenzie: Are you aware of the waiting of both women and ethnic 
workers in many of the first-contract disputes that we nave had in Mntario? 


Mc. McKichan: Yes, I am aware of that. 


Mr. Mackenzie: Do you have any clear answers about how to deal with 
some of the abuses that have been demonstrated, in some cases by court 
actions, and the difficulty these workers have in organizing to get first 
contracts? 


Mr. McKichan: I would suspect tnat a remedy based on bad faith would 
cover a high majority of these cases. 


Mc. Mackenzie: Are you aware of the arguments that have been made 
consistently py every group before us, whetner unions or labour lawyers, about 
the difficulty of proving bad-faith bargaining before the board? 


Mr. McKichan: That may be a problem, but it is a problem that could 
be addressed py procedural matters. I would suggest that one of the mst 
significant weaknesses of our whole process is the certification process 
itself which, of course, this bill does not address. It seems to me that it is 
fraught with many more apparent weaknesses than any other part of the process. 


Mr. Mackenzie: Would you be sympathetic to the application date 
being the terminal date in certification procedures? 


Mr. McKichan: I think the element which would restore tne best 
balance would be the requirement of a ballot for any certification or some 
process which would assure the employees' concern that they know what they are 
voting for and what the implications are. 


Mr. Mackenzie: As I voiced before, my concern with that is that 
there was a time when I was organizing a lot of small plants. I found that the 
difficulty always came after tne notice went up tnat we had applied. In sane 
12 or 13 plants in which I personally had a hand in tne Windsor area, it 
seemed that in every single case we had company petitions before the board, 
which we were usually able to prove. In one case it had to do with the company 
lawyer. In two or three cases it was the supervision in the company. I found 
that tne pressure on the employees came after the application, and that is why 
I asked whether you would consider tne application date being the terminal 


date, even if that required a vote. Just out of curiousity, I would Like to 
hear your comments on tnat. 
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Mr. Doucet: Are you referring to the date tne first contract would 
be effective? 


Mr. Mackenzie: No. I am referring to the date we were talking about 
at this time regarding. certification procedures. 


Mc. McKichan: I am going to turn to my colleague, Patricia Reid, for 
her more recent experience of the procedure. I would be interested in hearing 
her views on it. 


10:30 a.m. 


Miss Reid: Mr. Mackenzie, if we go tnrough the due process of 
certification, the hearings, and whetner in some cases there nave to be votes, 
I do not know whether making tne terminal date tne date of certification has 
any real meaning. I am aware of some of the questions that come up with 
respect to petitions by employees, but I do not know tnat I would support the 
date of certification being the terminal date. 


Mc. Mackenzie: That is exactly my fear, because tnat is the period 
of time when the anti-union activities usually begin, wnen you are trying to 
organize new units. 


Can I ask you about the preamble of the Lapour Relations Act? The 
preamble is fairly clear, Whereas it is in the public interest of the 
province of Ontario to further harmonious relations between employers and 
employees by encouraging the practice and procedure of collective bargaining 
between employers and trade unions as the freely designated representatives of 
employees." Do you subscribe to the preamble of the Labour Relations Act? 


Mr. McKichan: It is appropriate when it makes the point that it is 
intended to induce the facilitation of harmonious relations in the 
negotiations. It is probably deficient in tne sense that it might also include 
a preamble that it is in the interests of the citizens of Ontario generally to 
have the option: of deciding to organize or not to organize as they see Diteel 
regret that the preamble to the act does not emphasize that aspect of the 
labour relations process as mucn as the harmonization of negotiations once 
they have commenced. 


Mc. Mackenzie: I noted your last paragraph on the first page of your 
submission, wnere you seem to indicate that there are a lot of workers wno do 
not prefer to be organized. Are you aware of the procedures under tne Labour 
Relations Act in terms of organizing a new plant: (1) that you have to contact 
the workers, (2) that you have to get their signatures on cards and (3) tnat 
you have to have the money paid? 


Mc. McKichan: Absolutely. 
Mr. Mackenzie: Is that not an adequate process? 


Mc. McKichan: In my view, no, in the sense that I believe a great 

many employees when they sign cards do not have a realistic understanding of 
what it is they are doing. Probably the Likelihood in many cases is that it is 
seen as an interim step--as an expression of interest, if you like, in terins 
of a comnercial analogy--after which there will be some imre definitive step 
that will involve the certification. That belief is realistic in terms of wnat 
should nappen. It is realistic to inject another step between an expression of 
interest and an actual determination of a position. 
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Me. Mackenzie: Do you then agree that it is the employer's right, 
once tnat application has been received, to contact the employees and to 
assist in circulating petitions? Do you not see the power and the fear 
factors, whicn were there in every plant I ever organized, in terms of wnat 
the company can do to them? They are the ones who are putting their jobs on 
the line. That is tne automatic reaction of workers wnen they have signed 
those cards. 


Mr. McKichan: If I could be assured tnat tne employees nad had it 
fully explained to them and that they had a full comprehension of wnat the 
process was about, I would not be so concerned. In my view, tnat is unlikely 
to happen in many cases. It is for tnat reason I suggest the certification 
process would be much better accomplished if the employees could have tne 
Opportunity to express not their potential interest, but their actual 
decision, in an entirely neutral environment. It seems to me that the signing 
of a card cannot be taken as an actual decision. 


Mr. Mackenzie: The fact tnat somebody sits down and talks to then, 
and in many cases they may request it themselves, does not have a hell of a 
lot of validity. That is what you are telling us. 


Mc. McKichan: Perhaps you would agree with me tnat what goes on in 
an informal conversation is open to a lot of misinterpretation, both by the 
Speaker and by the hearer. I suspect that in many cases the actual facts are 
not understood by tne individuals. 


Mr. Mackenzie: Are you aware tnat tne vast majority of petitions 
where there are certification hearings are thrown out? 


Mr. McKichan: That may be the case. I am also aware that the | 
preponderance of employees in tne province is not unionized and I suspect that 
the great preponderance of that group prefers not to be unionized. 


Mr. Mackenzie: I would give your remarks more credence if you could 
give me some concrete examples of the pressure that has been applied the other 
way. I did not get involved in it in the years tnat I was organizing, but I 
sure saw it fram the other side in almost every application before the Ontario 
Labour Relations Board. It used to endlessly frustrate Judge Finkelman as well 
when we were finally able to prove where the pressure was coming from. 


Mr. McKichan: I suspect that whatever may have been the case in 
history, the world nas taken another turn. 


Mr. Mackenzie: Are you saying it is now easier for workers to 
organize, given the current climate? 


Mr. McKichan: Most individuals now value their freedom and realize 
the potential difficulty that may be caused by a third-party intervention in 
their lives. Goodness knows, in all of our lives, the amount of our freedom is 
relatively limited. To voluntarily sacrifice part of that freedom for a 
possible economic gain is something that should be weigned and be given tne 
most serious consideration by tne individual. He should have the opportunity 
to make that decision witn a very full knowledge of the facts. 


Mr. Taylor: Would you clarify tne time frame, Mr. Mackenzie? I do 
not know when you organized, and now were are talking apout the present. Mr. 
McKichan mentioned that he was involved 20 years ago or sometning. Was it 20 
ago years that you were organizing? 
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Mr. Mackenzie: It was probably 20 years ago. I have also served as 
Labour critic for seven years, and the thing has not changed one damed bit. 


Mr. Taylor: I do not know, but we are getting some conflicting 
perceptions nere. 


Mc. Doucet: Could I add a point? On the bill that is before us, Mr. 
Mackenzie has raised a very important point about the issue of bad-faith 
bargaining and how it is interpreted. I want to add that one of the problens 
we have with this bill is precisely tnat the reasons subsection 40a(2) gives 
for frustrated bargaining are equally as vague as or even more vague than what 
we already have on the books. 


If you use the term 'imcompromising nature" or the term "reasonable 
efforts," that is one of our problems. If it were clearly bad faitn, and 
bad-faith bargaining were clearly spelled out, it would contribute greatly to 
harmonious collective bargaining arrangements. These particular 
clauses--40a(2) (a) to (d) inclusive--contripute to furtner confusion; they do 
not contribute to further clarity. 


Mc. Chairman: You have put your finger on tne clauses tnat all sides 
that have come before the committee have had problems with. Before we started 
this morning, Mr. McKichan mentioned to me the whole question of bad-faith 
bargaining. I talked to Mr. Failes, and he explained to me tnat when bad-faith 
bargaining occurs under normal circumstances, a party can bring an 
application--Mr. Failes will correct me if I am interpreting wrongly here--to 
the Ontario Labour Relations Board saying bad-faith bargaining has occurred, 
at which point the poard will consider the facts. It can then take action 
against the person, if the board finds he has engaged in bad-faith bargaining. © 
‘It cannot impose punitive damages, simply--what is the expression? 


Mr. Failes: Compensatory. 


Mc. Chairman: Compensatory damages against the party that engaged in 
pad-faith bargaining. The board cannot impose a contract under the Labour 
Relations Act. 


Ms. E. J. Snith: On bad-faith bargaining, you would like 

clarification so that it shows up as bad-faith bargaining in this act. I 
should be very clear witn you that, as our chairman says, we keep being asked 
to be more clear in the wording of it, but the ministry has made it very clear 
in its introduction that it was intended to mean something more than bad-faith 
bargaining. Tne clarification you are asking for would do the reverse of what 
you hope because it would clarify tnat it is something stricter than bad-faith 
bargaining. 


Mr. McKichan: Then our opposition would be even stronger. 


Ms. E. J. Smith: That is right. That is what I am saying. ‘he 
clarification is a question but not the way you nope. 


Also, just as a comment, when you say the world has taken another turn 
and people are unwilling to sacrifice freedom against economic gains-~ 


Mr. McKichan: I said possible economic gains. 


Ms. E. J. Smith: Possible. Okay. Maybe that makes a difference, but 
it is rather interesting because economics may be part of your freedom, so to 
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speak. The only reason government is involved at all in labour legislation is 
in this very close balance, and only nistory will reveal where people stand in 
their readiness in that balance. 


Mr. McKichan: I would add that it would be a wrong assumption to 
make that the long-term or even the medium-term benefit of any group of 
employees may necessarily be served by a process of certification. That is a 
judgement that the employees-- 


Ms. E. J. Gnith: Tnis is a judgement that tne employees must make. 
Mr. McKichan: Yes. 
10:40 a.m. 


Mr. Chairman: There is hardly a day goes by when someone does not 
engage in some Marxist analysis of this bill. 


Ms. E. J. Snith: That is right. 
I note that Miss Reid is with Simpsons. 
Miss Reid: That is right. 


Ms. E. J. Smith: In many of these associations we see, it is my 
general impression that they represent the big guys in the business, whether 
they be pharmacists, doctors or retailers. Is that true of your association, 
that your executive is largely made up of companies such as Simpsons and 
Eaton's, or do you represent small employers in a meaningful way? 


Mr. McKichan: Eighty per cent of our members are independents. 
Ms. E. J. Smith: what about your executive? 


Mr. McKichan: Approximately 30 per cent of our executive committee 
are independents. We have a convention witnin the organization that we will 
not speak on pehalf of the organization unless there is a hign degree of 
unanimity and no split between large and small members on any important matter 
at issue. Our independent members are vocal, informed, capable and fully 
participants. 


Ms. E. J. Snith: This is an important issue to me, because in many 
cases we are dealing witn a proplem of a balance of power. where you have 
Simpsons against tne employees, I see the balance of power in one direction. 
There may be cases with a small retailer where tne balance of power could be 
different. That is why I am interested in tnat aspect. 


Mr. McKichan: I mignt add that most of our independent members do 
not have a great deal of practical experience on the subject. 


Ms. E. J. Smith: I am aware of that. 


Mr. McKichan: They rely for advice on the experts within the larger 
companies. 


Ms. E. J. Smith: Not being in any way an expert and being truly a 
citizen representative, wnich is what a committee person is supposed to be, I 
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note that Mr. Mackenzie, who has some professional experience, makes the case 
that has been inade in many movies, if I can say it casually. Once tne 
organization is seen to be organized, then there is pressure from a big 
group--the employer--on the individual, which is an imbalance of power. 
Therefore, fram Mr. Mackenzie's point of view, there is a need to create a 
balance before you go public with the fact you are going to talk. As I say, 
that is a position 1 can understand. 


You talk about the lack of understanding by the ordinary employer of the 
wnole process. Would you accept a recommendation to the ministry that 
everybody newly employed in any such organization be given, maybe when tney 
apply, some very simple, easy-to-understand instructions about what is 
involved should a union process begin? Obviously, this would be in a nonunion 
organization. It might provide the means for them to be better instructed and, 
at the same time, leave tne unions open to create some degree of balance 
before there is a confrontation. 


Mc. McKichan: I think it would be helpful to have citizens informed. 


Ms. E. J. Smith: I mean tne people wno come to work for you, not 
citizens. 


Mr. McKichan: I assume they are citizens. 


Ms. E. J. Smith: Something that is distributed to the citizens is 
not read by everybody. If it deals directly witn your problem today, you might 
read it. 


Mc. McKichan: I think information available to all employees in 
regard to the mechanics of the system is highly desirable. 


Ms. E. J. Smith: So that would pe something you would support as a 
recommendation that this pve done? 


Mr. McKichan: Absolutely. 


Ms. E. J. Smith: Regarding the problem of the termination date as 
one to pe used, could someone explain more precisely wnat the termination date 
would be in tnat case so I fully understand the arguments there? 


Me. Chairman: The chairman would also appreciate that. I will ask 
Mr. Failes. 


Mr. Failes: wWnen a union files an application to be certified, the 
board will set a terminal date by which time all parties have to file, for the 
union, evidence of union membership and, in the case of any employees wno 
object to the union coming in, their petitions objecting to tnat. It is 
usually seven to 10 days after the application has been filed. 


Ms. E. J. Smith: In effect, it is the suggestion of the application 
date being the terminal date. Wnat Mr. Mackenzie is looking for is to protect 
the people from pressure. 


Mr. Mackenzie: In a nutshell, it simply means the only role tne 
company would have in that application, once the cards nave been filed with 
the board, would be to verify wno are members of the bargaining unit. The date 
they applied would be the terminal date. There is no opportunity then to 
organize the petitions against that application. 
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Ms. E. J. Smith: Qckay. The last question I nad was on tne provisions 
on reinstatement. I tried to look through quickly to find them but I could 
not. Let us assume, as you say, that a long strike produces changes of 
circumstances. For instance, you said there might be a smaller volume and 
therefore fewer people called back. I would have thought the reinstatement 
provisions of the process would have allowed them to be called back on tne 
kind of systen the union agreement called for. I would not have understood it 
to mean you would nave to call everybody back, even if you no longer had a 
work load. 


Mr. McKichan: As my colleague points out, tnere may not be an 
agreement in relation to reinstatement in tne collective agreement. 


Ms. E. J. Smith: Are you talking about individual clauses in 
individual agreements? 


Mr. McKichan: This is to take effect where there is no specific 
clause. It is clause 40a(11) (b). 


Ms. E. J. Snith: Thank you. 


Miss Reid: These particular clauses refer to the situation where 
there is a strike in effect and no contract has been put in place. wnat these 
refer to is the requirement to recall or reinstate employees after the strike 
is over on the basis of seniority, without giving consideration to the fact 
that, perhaps owing to pressures or business conditions that have transpired 
during the work stoppage, the company may not require all those employees back. 


Ms. E. J. Smith: That is right, but would they not then simply have 
to obey the usual process? Whether you agree witn it or not, the usual process 
in a union agreement is that there is a certain order that relates to 
seniority and so on. ‘That is the general tning in the agreement. You are 
assuming there is no agreement. You implied they might not have enough volume 
to hire everybody back, but in effect, they would have to hire back only in 
the appropriate order, is that not right? 


Mr. Mackenzie: They may also have hired a bunch of people to replace 
those strikers during the campaign, and they are the ones who will stay. 


Ms. E. J. Smith: Generally speaking, what would be the normal 
process with an agreement? Would it not require that tne union people wno had 
gone on strike have precedence over people hired during the strike? Would that 
be the general pattern in an agreement? 


Mc. McKichan: We are not arguing that point. 


_ ‘Mr. Pierce: You are not talking about existing contracts. You are 
talking about companies on new contracts; so there is no contract in force. 


Ms. E. J. Smith: Yes. I an trying to find out whether sanething in 
here is unfair. I am not trying to bait the person. 


Mr. McKichan: What we are saying is that you may not, for the 


particular functions you are performing--and they may have changed in the 
inter im-- 


Ms. E, J. Snith: That is the next point; you made three. We are 
dealing with them separately: down-scaled, skills and abilities different ana 
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smaller volume, which is somewnat the same as down-scaled. The skills and 
abilities I would deal with separately. I would tnink those would be described 
by a different job description. I am assuming that would cover that. 


Mc. McKichan: If that covers it, that makes our point. 


Ms. E. J. Smith: I nave to assume any usual union agreement is going 


to cover job descriptions. 
Me. McKichan: The first contract may not. 
10:50 a.m. 


Miss Reid: With respect, it has to be understood that in this 
situation there is no collective agreement in effect. There may be no clauses 
agreed to with respect to recall rights, for instance. We are referring to 
whether, at the end of the work stoppage, the employer should be required to 
recall the striking employees in order of seniority. There are clauses within 
the current Labour Relations Act that give rights to striking employees in 
protecting their employment for six months. However, what we are saying here 
is the recall of those employees should be done in consideration of the 
business conditions of tne employer, which may have changed during the work 


stoppage. 


Mc. Taylor: Therefore, seniority would not necessarily be the only 
criterion. 


Miss Reid: Exactly. 


Ms. E. J. Smith: Yes, but let us face is, once you eliminate 
seniority, you eliminate everything. 


Mr. Taylor: Why is that? 


Ms. E. J. Snith: Rather than getting into a discussion about whether 
I agree or disagree with the present labour law, I am trying to figure out 
whether clause 40a(11)(b), whicn is what you are objecting to in these three 
points, is anything very different from wnat would happen in a second, tnird 
or fourth agreement. We are assuming with a first agreement you do not have 
precedent. Therefore, I assume clause 40a(11)(b) is trying to create as a 
protection the sort of clause that is generally in a third or fourth agreement 
and fran then on, namely, that the people wno have gone on strike have some 
protection. 


Mc. Chairman: Could I ask Mr. Failes to jump in here with an 
explanation? I think the word "agreement"' is throwing the committee. 


Mr. Failes: In a third or fourtn agreement, usually what happens is 
that at the end of a strike when they come to some arrangement for a 
collective agreement, tne union sits down with management and they negotiate a 
return-to-work agreement. That is separate from the collective agreement and 
determines how the employees will go back to work. 


Wnat happens in this legislation is that the bill sets out a procedure 
for these employees to return to work, once an application has been filed. ‘The 
primary procedure is that the parties will negotiate and determine now these 
people will return to work. That is the agreement referred to in clause 
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40a(11) (a). It is not a collective agreement, it is simply a return-to-work 
agreement, and that is done in recognition of the fact that tne parties are in 
the best position to determine now tnese people should go back to work. In 
that case, they can take into consideration down-scaling or wnatever. 


If the parties are unable to agree, in the normal third or fourth 
contract situation, there is no intervention. That is simply up to the 
parties. Here we are imposing a collective agreement, so we go on to clause 
40a(11)(b). Wnere there is no agreement, they would go back in order of 
seniority. However, the legislation does contemplate that there may be some 
dramatic changes in the operation and a situation where certain specialized 
employees are required for startup, and they may have very low seniority. In 
that case, tne route for the company to follow is to apply to the board, if 
you read the last couple of lines in clause 40a(11) (b). 


Ms. E. J. Smith: Yes, it says "...may be directed by an order of the 
board made for the purpose...." 


Mr. Failes: That is the safety valve nere to take care of that 
situation, wnich we hope will not be that common, where there is a startup 
problem or there has been some down-scaling and tnere is a necessity for 
lower-seniority employees to be called back first. At the same time, the board 
can supervise the recall of workers and ensure that, for instance, the 
employer is not doing this simply to keep on replacement employees, as opposed 
to calling back the union members. I think it contemplates all possible 
Situations. 


Mr. McKichan: I think the act does contemplate our concern. We 
simply felt it was not very explicit in making tnat point. 


Ms. E. J. Snith: You feel that last line should be more explicit in 
its wording ''...except as may be directed by an order of the board made for 
the purpose of allowing the employer to resume normal operations." You want to 
add, "and taking into account any changes." 


Mr. McKichan: Any changed circumstances in that operation. 


Ms. E. J. Smith: That is a possible tning tnat has been carried 
forward. 


Mr. Chairman: Thank you, Ms. Gnith. 


Mr. Taylor: I have a question of our consultant. There is sort of a 

fear of the unknown in this process. You are talking apout a first contract, 
and wnat is tnis first contract about? Presumably, we will not know what the 
conditions: or terms are going to be until tne board or an arbitrator imposes 
one. Is there any way of speculating in advance about wnat the prize is going 
to be wnen you have an arbitrator called in and what the uniform or acceptable 
clauses are going to be, or the general clauses tnat apparently are in place 
today? I am not expressing myself very clearly, but that is not unusual. 


Mr. Chairman: I am glad asked tne question. 
Mc. Taylor: I will get back to you in a minute. 


I cannot ask you wnat is going to be in the first contract because we 
are speculating as to what an arbitrator might impose. However, in these 
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situations, tnere is going to pe the imposition of a first contract. Surely 
that first contract has to include some general clauses that you see in every 
contract. I do not know wnat tnose general clauses are. It would be nice to 
know what the prize package will be tnat will be standard, but may nave same 
additions depending on tne situation. 


Mc. Chairman: Mr. Failes is on the edge of his seat waiting for this 
question. 


Mc. Taylor: Perhaps he can indicate sample clauses and give us 
copies of a typical agreement tnat employees and an employer might expect to 
have if this were imposed from above. 


Mr. McKichan: Perhaps I can interject. It is for this very concern 
that we suggested tne legislation might stipulate that the extent of a first 
contract should be merely skeletal. It is wrong and an undue interference in 
the operation of tne relationship between tne two parties if a third-party 
arbitrator, without a great deal of background as to the circumstances of a 
situation, should attempt to construct a nighly detailed and specific 
contract, getting into the bowels of the workings of a particular situation 
when the arbitrator obviously is not sufficiently educated to do it in that 
detail. 


Mc. Taylor: Talking in a generic sense, the arbitrator might say, 
"In this particular industry, these are customary clauses that you find in 
union contracts.'' Here is a little guy with two, three or more employees. 
Yesterday Mr. Lloyd mentioned he had one contract with two employees. I do not 
know why they cannot negotiate their ow deal witn their boss; it is beyond me. 


Inter jection. 


Mc. Taylor: If I am going to be a boss, I want to be boss of more 
than a two-man party. 


Mr. South: You are married, are you not? 
Mc. Taylor: That is right. That is wnat prompted my statement. 


If you have reference to a particular trade, calling or business and in 
a generic sense you say, ‘These clauses are customary or typical of this 
business,'' you can expect that an evenhanded, objective arbitrator is going to 
accept all tnis, althougn he may know nothing about the business ne is dealing 
with. He will impose those clauses whether they are relevant or harmful 
because they are typical clauses in that business. 


When we get into second or 30th contracts or whatever wnere these tnings 
have evolved over a period of many years, they can be pretty onerous for a 
little pusinessman who is trying to eke out an existence. He is the last guy 
to be paid in business. He is taking all the chances and risks, but he is the 
last guy to be paid. If nis family were not helping him, he probably would not 
be in business at all and there would not be any employees. 


Now he has this formalized structure with these typical clauses telling 
him: "Never mind whether this fellow is productive. He nas been there the 
longest anda tnerefore he is going to stay.'' Because of your generosity, you 
have kept him off the street by keeping him on because he gets up early in the 
morning and opens tne store. He has been a great old guy and you do not Like 
to let him go. Then you are confronted witn this kind of thing. 
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I aia speaking from an abysmal ignorance of union labour law. Are there 
standard clauses in terms of what these typical modern contracts are? I have a 
fear of the unknown as to what will be imposed. I suspect there may be a 
bonanza in organizational activities in terms of the little snops along tne 
streets, service areas, Little offices or whatever. People will sign the 
cards. 


Mr. Chairman, you know wnat it is like when you sign up membership cards 
for your party. If a person does not pay his dollar, you pay the dollar. The 
membership cards go in and, eureka, we have everything in place. 


Mc. Chairman: Mr. Taylor, in view of the enormity of tne question, 
we should give Mr. Failes time to consider it. Perhaps ne could deal with it 
when we deal with the bill clause by clause. 


Mr. Gillies, you have been most patient. You are next on the List. 


Mr. Gillies: I thought my colleague was auditioning for Labour 
critic; I was not sure. 


I would like to ask Mr. McKichan a couple of questions, specifically 
about his comments and suggestions on subsections 40a(1) and 40a(2). 


On subsection 40a(1), you indicated it would be your preference that 
there automatically be the appointment of a mediator or a conciliation board 
prior to access to the arbitration process. I want to solicit same further 
comments from you. I have some sympatny for that, but I think we are balancing 
two possibly conflicting aims here. 


I agree with the philosophy of what you are saying, and it is ideal. The 
best outcome of a first-contract negotiation process is where the two parties 
negotiate it themselves, without the necessity of a third-party intervention. 
We have to weigh against that the need to deal with these matters in a 
reasonably expeditious way because of the very fragile relationship between a 
new bargaining unit and an employer. Can you comment on that? My fear is that 
introducing a lengthy conciliation process prior to this could draw the wnole 
thing out into a very long and bitter dispute. 


Mc. McKichan: we share your ambition for reasonable celerity. mn the 
other hand, we are nervous that instead of this becoming an exceptional 
procedure, it will become a normal procedure in tne sense tnat if it becomes 
to be seen as the most powerful and expeditious way of achieving a contract 
which is viewed as favourable, I fear the normal processes will be pypassed. 


This new process could become automatic in one sense or a club in the 
other. Neither of tnese eventualities is desirable. I would be willing to 
sacrifice some time but not to the point of delaying the whole system. The 
expenditure of some time is a worthwhile price to pay to avoid the 
substitution of a process whicn is an alternative to the collective bargaining 
process. 


Mr. Gillies: Do you see any merit in limiting the time that a 
conciliation voard could take? 


Mr. McKichan: Yes, there might well be merit in that. 
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Mr. Gillies: I worry about that a little. Every time you come up 
against an artificial time deadline, in my view, it opens the door to one or 
both of the parties saying, 'We do not really have to work at this because in 
10, 20 or 30 days, X will kick in and that will take care of all our 


problems.'' Another option would be to leave it to the discretion of the 
minister or tne board. 


We are really up against a classic problem with clause 40a(2) (bp), and 
everyone on tne committee is aware of it. The people wno are strong proponents 
of this type of legislation, such as the labour movement and so on, are taking 
the position that the four preconditions, (a), (b), (c) and (), are really 
tantamount to the necessity of finding bad-faith bargaining. 


Most of the business groups that we nad before us said that tneir 
preference would be that the prerequisite be a finding of bad-faitn 
bargaining. I think the minister has tried to come up with something in 
between, and all of us sit here and say, 'This is too vague." However, you 
appreciate that if the minister comes down very nard on one side or the other, 
it will polarize the situation somewhat. 


You are representatives of the retailers. Because there was not a 
finding of bad-faitn bargaining in the Eaton's case, one of tne great 
suspicions in the labour movement is that tne board is not inclined to give a 
very liberal interpretation of bad-faith bargaining. I do not want to put 
words in their mouths, but my impression is their feeling is if that is tne 
law, they are not going to get anywnere witn this legislation. 


Mc. McKichan: It is very difficult to arrive at a finding of bad 
faith if the construction is applied to an economic circumstance. Opviously, 
there will.be subjective views on both sides. If the catch-all clause (d) were 
eliminated, we would be reasonaply satisfied witn clauses (a), (b) and (Cc), 
which still, it seems to me, include words such as "reasonable". Courts nave 
had a lot of experience in interpreting the word reasonable." To include any 
other reason would open the door extremely wide. 


Mr. Gillies: This came up yesterday. I am not a lawyer, but I am 
told that because of the structure of this particular clause, (d) is 
contingent on clauses (a), (b) and (c). 


Mc. D. W. Smith: That is what we were told. 


Mr. Gillies: Mr. Failes, can you speak to tnat again so that we can 
be clear on it? 


Mr. Failes: It is the legal principle of ejusdem generis, the idea 
that you have to read a basket clause such as (d) in the light of other 
clauses such as (a), (b) and (c). It would nave to be conduct similar to that 
found in clauses (a), (b) and (c), or at least tied back to the word 
"frustrated'' in the case of this legislation. 


Mr. Chairman: Since clauses (a), (b) and (c) are ali apples, you 
could not get into oranges in clause (dis 


Mr. Gillies: That is rignt. Clause (d) may be a catch-all, but it . 
still has to refer back to clauses (a), (b) or (c). It cannot be just anything. 
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Mr. McKichan: The rule is well known. I acknowledge that fact. On 
the other hand, it does have an expanding effect or else it would not be 
there. It seems to me that it would be more precise without it, even though it 
is subject to the ejusdem generis rule. 


Mr. Gillies: I want to flip ahead to your comments on subsection 12. 
Do you feel tne bill goes too far in requiring tne reinstatement of employees? 
You made some comments on that. Have you any suggestions as to what the floor 
may be? How far should the legislation go in protecting employees’ rights at 
the completion of one of these disputes? 


Mr. McKichan: It would be appropriate to rely on words such as “as 
may reasonably be practicable," words of that nature, keeping in mind that in 
all these cases it is difficult to perceive what nas transpired in the 
interim. A little latitude is required, which should not be exercised solely 
at the discretion of the employer, but with the permission and guidance of the 
board to take account of changes in circumstances. 


Mr. Gillies: If discretion were to be built into that section, you 
would want that discretion to be judged by the board. 


Mr. MecKichan: Yes. 
11:10 a.m. 


Mr. Pierce: Following some of tne comments made by Mr. Taylor in 
respect to the unknown and the fear of the unknown and in respect to some form 
of a minimum contract or wording for a first contract, suppose the ministry 
were to put in place wording for first contracts that would be applicable 
throughout the industry and would be the norm for first-contract legislation, 
save and except monetary items, so that the monetary items would be the 
negotiable items and the items that would be adjudicated upon by the 
adjudicator. 


Miss Reid: If I may respond to that, the Labour Relations Act 
provides for certain minimum clauses that nave to go into all collective 
agreements. Where there is a disagreement between the parties, a dispute about 
certain issues that goes beyond those basic clauses, I would suggest the 
process of the two parties sitting down and negotiating what are acceptable 
terms and conditions of employment that meet that business situation. 


I would be concerned that some standardized basic clauses for an 
industry mignt not be acceptable or suitable to tne business requirements of 
all companies in tnat industry. 


Mr. Pierce: I am not suggesting that only the ministry personnel 
structure the first contract. I am suggesting it would pe in co-operation witn 
industry, witn your organization and with other organizations, in coming to 
some agreement about what the industry in general can live with for 
first-contract legislation. Knowing tnat you are going to get first-contract 
legislation anyway and that you are going to end up with a first contract, 
would it not be better to know that tnis is the wording you are going to be 
dealing with in the first contract? Once the decision of the adjudicator is 
made that this is part of the wording, then you negotiate off the other items. 


We know that at present a number of tne unions have what they call model 
agreements, and the model agreement is the Utopia of agreements. Ever yth ing 
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they think they are justifiably entitled to under proper negotiations is 
contained in the model agreement, and they work down fran that in reaching a 
settlement because they already have that. 


Mc. Taylor: Tnat is what I was seeking, Mr. Chairman: Utopia. 


Miss Reid: I would suggest that through the process of collective 
bargaining, the parties meeting and discussing, they have to come together to 
arrive at an agreement that suits everyone's needs. Without tne need for any 
legislation to impose that, that settlement or agreement can still be arrived 
at. I do not feel it is necessary to nave tnat legislation in order to arrive 
at a settlement that provides terms and conditions of employment that are 
acceptable to everyone, given tne nature of the business and the uniqueness of 
that particular interest, whatever that is. 


Mr. McKichan: It seems to me it might be more constructive if the 
act itself did not embody specific directions as to the specific clauses that 
were obliged to be included or not included but rather conveyed a direction 
that the first contract snould pe the minimum required for the reasonable 
operation of that facility or plant during the snort period of time that the 
first contract took effect. 


Mc. Pierce: However, you would feel more comfortable negotiating all 
of the contracts than having a first contract available that you know is going 
to be the minimum that the arbitrator is going to come down with. 


Mc. McKichan: It seems to me it is very hard to design any document 
that is applicable to a universal situation. Even the mst simple or basic of 
clauses may require some adaptation for some unique circumstances, and it 
would be readily accepted, or reasonably readily accepted, by both parties. 


Miss Reid: We talked earlier about the preamble to the Labour 
Relations Act, the promotion of harmonious relations between employees and 
employers. We have talked about the freedom to join or not to join a union. We 
have talked about the education of the citizens with respect to what the 
collective bargaining process is. It seems to me that tne whole cycle of going 
through certification, of participating in the negotiation process, is 
important for all parties. I tnink it is a nealthy process to the extent that 
you can arrive at that settlement, and we have seen evidence of where those 
settlements nave been arrived at through that process. 


Mc. McKichan: If I may just add to Patricia's statement on that, it 
seems to m tnat a likely consequence of an imposed settlement on tne Eaton's 
contract would have been an imposed settlement on the Simpsons negotiations. 
However, Simpsons was able to negotiate a collective agreement witnout that 
mechanism. I suggest to you, with respect, that had this legislation been in 
effect and had that contract been applied in the Eaton's case, almost as 
surely as day follows nignt there would not have been a negotiated settlement. 
It was almost a three-year settlement in the Simpsons case. 


Also, it is disappointing to some extent that the draftsmen of this 
legislation did not make any attempt to discuss with Eaton's management wnat 
its views were in tnat situation and what its insights might nave been in 
relation to the drafting of this legislation. It might still be useful to have 
that conversation. 


Ms. E. J. Snith: That is what we are doing today. 
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Mr. McKichan: That is what you are doing today? I think it would 
have been better if it had been done-- 


Mr. Chairman: May we move on? I would Like to take some of the 
others. We are running behind. Can you be very brief, Mr. Pierce? 


Mr. Pierce: All rignt, just one further comment to that. My concern 
is not with Eaton's and Simpsons. My concern is with the Joes and Petes who 
have five, six and eight enployees, wno do not have the financial capabilities 
of sitting down and hiring a lawyer, as necessary, to negotiate their first 
contracts. If they nad an idea of wnat the bottom line was, tney could 
negotiate from there. 


Ms. E. J. Smith: My questions are directed to the ministry 
representatives. When we get into the final discussion of this bill, there are 
two things on which I would like at least a brief word for my clarification, 
because I seen to have run into abuses. 


One question is on reinstatement as it applies when employers go fran 
full-time to part-time staff. In other words, if an organization nad full-time 
staff and after a strike comes back and hires all part-time staff, do the 
full-time people wno were laid off have tne same rights of reinstatement or 
does that change the category? Do you understand? I can explain. For instance, 
Simpsons in London went from a lot of full-time staff to a great many 
part-time employees. That was an issue for the individuals at least, whether 
correctly or not. 


The other question is one that I seem to have heard about in relation to 
banks. A bank closes down a branch because it does not have pusiness and then 
shortly opens a branch. They move, and although it may be in the same 
neighbourhood, because it is a new branch there is no reinstatement. Those are 
two things I would like to look at wnen we are reviewing this. 


Mr. Mackenzie: I think we are getting side-tracked on wnat should be 
in the contract. In union contracts, I suspect tne key clause is not the 
maximum they can get. The vast majority of union agreements, about 80 per 
cent, would be the same or very similar. They set up the seniority and 
grievance procedures and certain basics. From there, they negotiate according 
to the company they are dealing with and the situation they are involved in. 
Sure, a model agreement could be set up. It is not necessarily the best tney 
can hope for, as has been stated here. It is just a standard agreement. As 1 
Say, probably more than 80 per cent of the clauses would be absolutely 
identical. It is fran there that the different situations we are involved in 
are dealt with. 


Mc. Chairman: Miss Reid, Mr. Doucet, Mr. McKichan, thank you very 
much for appearing before the committee. We appreciate your input, pecause we 
know the retail sector is one of the contentious areas in labour negotiations. 


Mr. McKichan: Thank you for your courtesy. We appreciated the 
Opportunity to appear before you. 


Mr. Chairman: The next gentleman to appear has a name and a face 
that is familiar to many of us who have been around here for a while: Mr. 
Geoffrey Hale from the Canadian Organization of Snall Business. 


Welcome to the committee. The committee welcomes your views. 


© 
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11:20 a.m. 
CANADIAN ORGANIZATION OF SMALL BUSINESS 


Mr. Hale: The Canadian Organization of Small Business welcomes the 
Opportunity to present its views and concerns on Bill 65 to your committee. 
Our organization represents about 6,000 small businesses across Canada. About 
2,000 of them are in Ontario. 


Most of our members are not unionized companies, but approximately 10 to 
15 per cent are, and we have a concern inasmuch as the majority of companies 
currently subject to collective agreements nave fewer than 100 employees and 
most of these companies are owner-managed businesses. Therefore, the small 
business commmity, whatever tne overall composition of its membersnip, has a 
real and legitimate concern with regard to the appropriate drafting of this 
legislation. 


The Canadian Organization of Small Business questions tne need for the 
imposition of a first-contract arbitration law, together with the need for the 
discretionary powers given to the Ontario Labour Relations Board to impose a 
first contract under the law. However, we recognize that the fundamental 
principle of the legislation is not a question within this committee, so we 
will address our remarks very briefly to the potential impact of such 
legislation on small business. Then we will be pleased to receive questions. 


Tne Ontario Labour Relations Act already gives the Ontario Labour 
Relations Board considerable latitude to intervene in labour disputes if it 
can be shown that either or both parties are negotiating in bad faith. As was 
noted in the discussion with the Retail Council of Canada, there has been some 
dispute about whether the existing legislation is adequate to settle cases 
where one side or the otner may be totally intransigent and unreasonable in 
its approach to collective bargaining. 


Unionization and the advent of collective bargaining implies a major 
change in the corporate culture of any small, owner-managed business. It will 
take time, in many cases, both for the employer to recognize that tne rules of 
the game have changed and for the employees to recognize that there are 
practical limits to the speed with wnich change can be pressed in a small 
organization without a major disruption, both of working conditions and of the 
financial stapility of the business. 


Collective bargaining essentially involves a process of give and take, 
which both sides, being new to the process in many cases, need some time to 
learn. Until employers and employees arrive at a balanced and realistic 
agreement by which they can redesign the ground rules on which the business 
will operate, the collective bargaining system is a more effective tool for 
making expectations and results more realistic than an imposed settlement made 
by people who may have limited understanding and experience with tne realities 
of smaller companies. 


Bill 65 allows an expansion of the criteria of bad-faitn bargaining that 
permits the OLRB to intervene in stalled contract negotiations. However, the 
way this legislation is worded is sufficiently vague as to provide 
considerable discretionary powers to the OLRS in interpreting what has 
effectively frustrated the collective bargaining process and whether 
intervention py the board is indeed necessary. 
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Our organization is deeply concerned that tne vagueness and tne 
discretionary powers contained in this legislation may be interpreted over a 
period of years substantially beyond the original intent of tnis Legislature, 
so that, in effect, more and more conditions for first-contract arbitration 
will be introduced by the board, building one case on another. As a result, 
rather than being a last resort, whicn it snould be, in resolving deadlocks in 
first-contract negotiations, it will become an earlier and earlier resort, 
given the general discrepancy of economic and political power between large 
trade unions and small businesses. This is something wnich concerns our 
members greatly. 


If this legislation proceeds, we recommend that it be clearly stated 
that bad-faitn bargaining be the only criterion for the intervention of the 
board. We further recommend that the Legislature consider the creation of a 
series of checks and balances to ensure that the work done by union 
negotiators is subject to the control and approval of union members. We have 
seen in the Eaton's negotiations what happens when a union's professional 
negotiators may have considerable experience and the members less. It can 
result in a breakdown of democratic processes. 


Many unions have a proud tradition of internal democracy whicn allows 
such checks and balances to occur. However, experiences in otner countries 
Show that these checks and balances provide not only for more democratic 
unions put also for ones which provide a higher level of service and 
responsiveness to their members. That is good for both employers and employees. 


I welcome any questions you may have at this tim. 


Mc. Chairman: Thank you. Are there questions by members of the 
committee for Mr. Hale? : 


Mr. D. R. Cooke: The purpose of this legislation is to provide a 
redress for wnat seems to be a lack of checks and balances in the case of 
first contracts, which may correctly be there in the case of other situations. 
Do you not agree there is a problem there? 


Mr. Hale: That depends on the degree of realism on the part of 
employers and those employees seeking a first contract. Given the existing 
approacn of tne Ontario Labour Relations Board, we are concerned that many 
small companies may be placed at a severe disadvantage in the interpretation 
of this law and the imposition of a first contract. The existing law 
effectively provides a period of six months for the resolution of a first 
contract, at which point what is in essence a guarantee of re-employment 
ceases, so there is an incentive for both parties to come to an agreement. 


It is nighly unlikely a small company could survive that length of tim, 
given the effective pursuit of a strike; in other words, a strike wnich 
enjoyed the overwhelming support of the employees. This is perhaps the 
difference in the application of this law to the small-pusiness majority, as 
opposed to the minority of large nonunion employers who are facing a 
first-contract negotiation. A law designed for application to that select 
minority of large corporations which do not already have unions will put those 
small businesses that are facing unionization behind the eignt ball. 


Mc. D. R. Cooke: You point out that most of the businesses you 
represent are not unionized. There has been some suggestion here this morning 
of the fear of small businesses being prone to more unionization as a result 
of this legislation. I take it you are not worried about that. 
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Mr. Hale: Frankly, the responsibility for maintaining a good working 
environment is in the hands of the employer. In mst cases--not in all, but in 
most--an employer wno treats nis or her employees fairly and consistently and 
pays them competitive wages is not going to have union problems. The major 
openings for unionization generally come after a change of management, wnen 
there isa learning experience for both the managers and the employees and 
they do not go through the process well, we might say. 


For most companies, if tnere is a union drive, effectively it is too 
late to do anything about it. In most cases, you have already brougnt that 
situation upon yourself. 


11:30 a.m. 


There are some circumstances where there will be a degree of arm 
twisting. Certain people show up at a job site, particularly in the 
construction sector, and are told they will not be able to work unless they 
sign union contracts. We have nad a number of members come to us on that 
basis. They found themselves with a union, with employees who had signed 
cards, simply because they brushed up against a union construction site or 
something like that. That is the exception rather than the rule. 


Mr. D. S. Cooke: I think the thrust of your answer is that you are 
not concerned that this change in the law is going to effect attempts to 
unionize small business in particular. 


Mc. Hale: No. I think it will nave a greater impact on the character 
of agreements that are reached as opposed to speeding up or increasing the 
number of union drives in small businesses. 


First, once a union is in place, it is very difficult for a small 
business to do anything other than accept the entry of the union. thlike large 
companies, small companies neither have the management resources nor the 
professional resources to take an effective union resistance campaign. |. 
Frankly, the law discourages such tactics. Snall companies recognize that 
employees have the right to join a union. Properly advised small companies 
recognize that they interfere with that right at their peril. 


Ms. E. J. Snith: In reading your remarks, a lot of what you are 
upset about is the existence of certain biases and so on within the Untar io 
Labour Relations Act. Do you have anything in particular that you would like 
to see in this act before the fact? 


Mc. Hale: The first and most important thing is the removal of the 
discretionary powers. There are four tests established for tne intervention of 
the Ontario Labour Relations Board. The catch-all clause, we believe, creates 
an unnecessary degree of discretion and uncertainty. The wording is vague and 
subject to expansion above and beyond the original intent of the legislation. 
If this goes in, we think it would be useful to specify that the board 
establish arbitration services specifically geared to the distinctive needs 
and realities of small businesses. 


If this legislation is proceeding, it would be useful for the 
Legislature to recognize that the work environment in well-managed small 
companies is often very different from that in well-managed large companies. 
This involves recognition of the needs for flexibility and for recognition of 
individual merit. Many large companies are starting to recognize that you 
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simply cannot classify all employees as automatons in certain positions. That 
attitude from the dark ages is going out in most well-managed Large companies. 
Well-managed small companies do not get into that attitude in the first place; 
if they do, tney are inviting a union drive. 


Those are two areas where we tnink changes could be made. 


Mr. Gillies: Several small business people have put individual 
points to m. They may or may not be members of your organization, but I want 
to solicit your comment. Me representation to m was tnat for a small 
businessinan, who is unfamiliar with this process to retain counsel and prepare 
a case that would have any hope of success before the board, the 30-day period 
is possibly inadequate. Do you have any comment on that? 


Mr. Hale: It is hard for me to say, never naving nad any direct 
experience with this kind of situation. Most members who are faced with this 
problem do not come to us until the problem is resolved one way or the other. 


Mr. Gillies: All right. The other suggestion--wnich I tnink is 
unworkable, but I will try it on you anyway--made by an individual was tnat 
there should pe some sort of small business exemption; that this legislation 
should not apply to companies with fewer than 20 or 50 employees or whatever 
it mignt be. If any two people nave tne rignt to organize, I do not see how 
this legislation can be treated any differently. Do you have any comments on 
that? 


Mc. Hale: The Qtario Labour Relations Act might be tiered in terms 
of the standards that would be applied, but it would be very difficult to 
exempt somebody from all the rules tnat are designed to govern labour- 
management relations in a collective agreement, simply pecause this is the 
framework legislation for labour-management relations in a union-management 
setting. In tne absence of framework legislation, where do you go? 


Mr. Gillies: In other words, it is a much bigger issue than can be 
addressed in the question of first-contract law. 


Mr. Hale: If there is to be recognition of the realities of small 
businesses, wnich are distinctive from those of large corporations, it should 
be dealt witn by tiering rather than by exemption. For example, as I suggested 
earlier, one could set up arbitration arrangements whereby arbitrators would 
be chosen wno are specially familiar with small business situations as opposed 
to bringing in experience from a totally different, large corporate culture. 


Wnat works for Stelco does not necessarily work for Joe's machine shop 
down the street in Hamilton. Both can evolve good labour-management relations 
in very different circumstances. Indeed, if you tried to impose the total 
bureaucratic mechanism tnat would allow labour and management to work things 
out at a very large and complex organization such as Stelco, it would simply 
be totally inappropriate to the small business environment. 


However, you can come up with a different set of checks and balances 
which makes labour-management relations work for the benefit of both parties 
in a small business, unionized setting. To the extent tnat tnat approach could 
be taken and built upon, it would represent a significant and progressive 
advance in the handling of labour relations in small businesses. 


Mr. Gillies: I have one last question. The Retail Council of Canada 
was before us this morning. While this bill gives the minister discretion as 
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to whether he would appoint a mediator or a conciliation board before the 
arbitration process kicks in, the retail council's brief indicated that it 
felt that should be automatic; that before you go to the arbitration process 
in any instance, the minister snould take this intermediary step. Do you have 
any feelings on that? 


Mr. Hale: The effectiveness of a conciliation board will depend on 
the willingness of both sides to meet with and respect the professionalism of 
the conciliation board. If it is made mandatory, I am concerned that it will 
simply be treated as an impediment of little or no concern, just as the 
existing collective agreements' intermediary stages in a grievance resolution 
are very often handled in just a pro forma fashion. 


Where you have good labour-management relations, with a union 
representative and a management rep wno are on top of things, that should not 
happen. However, that requires a certain degree of professionalism that you 
cannot expect from people going into their first situation in a hignly 
emotional and very often adversarial situation. To the extent that either 
labour or management can make a decent case to the minister in appealing for a 
conciliation board, the process of appointing sucn a board should be as easy 
as possible, put to make it mandatory would probably reduce the overall 
effectiveness of such a board. 


11:40 a.m. 


Mr. Chairman: Mr. Hale, as an umbrella organization for small 
business, do you keep in touch with your membership and do you communicate 
with them directly on such matters as the rights of employees to form a union 
and the responsibilities of the employer in such situations? 


Mc. Hale: We communicate with members through our newsletters and we 
offer services to members such as an owner-manager's employment manual, a 
publication prepared by one of our members, Berwick Ferguson Payroll Canada 
Ltd., waich provides basic, accurate and up-to-date information on the legal 
rights and responsibilities of both employers and employees. It is up to 
members to take advantage of that sort of thing, but the basic information, 
and the fact that the information is out there and where it can be obtained, 
is provided to them on a wide variety of issues. 


Mc. Chairman: You would communicate to your membership on something 
such as this legislation when it become law. 


Mc. Hale: Exactly. We would say that there have been changes to the 
Ontario Labour Relations Act, tnat they allow A, B and C, and that the time to 
worry apout making sure you are properly organized to deal with any potential 
problem is now as opposed to when you are into an adversarial situation. Avoid 
the adversarial situation and it will be better for all concerned. 


Ms. E. J. Smith: Following on the same point, when the Retail 
Council of Canada was here, it suggested that employees often do not 
understand wnat they are doing when they sign cards. I asked them if: they 
would be in favour of the government providing such information to employees 
so there was full understanding. Obviously the other interpretation that could 
be put on that would be that the government was encouraging people to 
unionize. You inform the owner, but how does the staff get informed so it has 
a full understanding of wnat signing a union card will mean? 
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Mr. Hale: That is a heck of a good question. As to the point you 
raise apout tne perception that the promotion of such information would 
encourage unionization, that would be virtually an automatic response by our 
members. It is up to management to make sure it is communicating effectively 
with its employees. If they do not communicate effectively with their 
employees, tney create opportunities for tnat kind of misconception. 


I am not sure we would want to see the government taking a more active 
role in education. However, the imposition of the requirement of mandatory 
postal ballots, for example, would allow the dissemination of that information 
when it became relevant to the individual employee, in a format that was fair 
and balanced and allowed the employee to make up his own mind with a minimum 
of pressure. That would be nore likely to apply to medium-sized employers, say 
those with between 20 and 100 employees, where the signing of the majority 
necessary for automatic certification would be less likely to happen. 


Mr. Chairman: What is bothering some members of tne committee is 
that we are getting complaints from employer representatives that employees do 
not know what they are doing, if I can put it in a very stark way, when they 
sign a card to form a bargaining unit. 


Mr. Hale: They do not recognize the full implications. 


Mr. Chairman: They do not understand the full implications, and 
therefore, members are asking if it would then be appropriate and in the best 
interests of the employers to disseminate information to employees so they do 
understand fully wnat it means to join a union. 


Mr. Hale: The availability of a mandatory certification vote 
provides. the mechanism for the provision of that information in a fair, 
balanced and unbiased way. To tne extent that once an organizing drive has 
started, the eanployer becomes involved in communicating some implications of 
unionization, the employer opens himself or herself to charges of interfering 
with the rights of employees to unionize. That is a catch 22, the availability 
of a mandatory vote, and this is where tiering could take effect. 


My recollection is that currently 50 per cent of employees have to sign 
a card for automatic certification. If that percentage were skewed depending 
on the size of the business, and increasing the margin for error for the 
taking of a certification vote by postal ballot, that information could be 
provided. 


The union could make its case and those opposed to the union--presumably 
outside management, given the current wording of the law--could make their 
case. Tne information provided py the Ministry of Labour could be fair and 
balanced. It would provide a certain cooling-off period during whicn the facts 
DEN SAAS aS opposed to name calling and posturing on either side, could be 
allowed. 


I am trying to take as unemotional a view of the process as possible. I 
recognize that many of my members would have a difficult time in dealing with 
that. Tnat is why we are trying to create a series of checks and balances that 
recognize the realities of the small business environment and allow the 
employees the maximum freedom to make an informed choice within the law. 


Mr. Chairman: That is exactly what is bothering some members of the 
coumittee. Tais comnittee dealing witn the bill cannot amend the Ontario 


EO a ARE Act as a whole. All we can do is address what is contained in 
the pill. 
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There are concerns that employees might not be as well informed as you 
would like them to be. To what extent does government nave a responsibility to 
inform them about this legislation, wnen it is a new piece of legislation that 
they cannot be expected to know many details about? 


Mr. Hale: If you are looking at it strictly in the context of this 
legislation, then tne government informing employees about this legislation is 
of limited use if the problem of collective bargaining comes as a part of the 
certification process. If you wish to provide a guide to the give and take of 
collective bargaining to employees once a certification has taken place, 
whether by vote or automatically, that is another issue. 


There are two separate issues. One is the precertification decision 
based on full information, which this legislation has absolutely nothing to do 
with. The other is nelping newly unionized employees to understand the 
realities of collective bargaining once they have been certified and are 
working towards a first contract. 


11:50 a.m. 


Yes, the government could provide information of that kind to all 
employees who have signed union cards, after first going to an organizing 
drive, to put it in that context. Even so, if first-contract arbitration is a 
last resort, as I trust that most here would like it to be, then the 
information the government would provide would be how to avoid the need for 
first-contract arbitration and now to come to a workable agreement with your 
employer or, to the employers, with your employees. 


If the government is providing information, it is just as important to 
give employers a reasonably balanced picture of tne facts of life in 
negotiating a collective agreement as it is for government to provide newly 
unionized employees with the facts of life about some of the realities of life 
in negotiating a new collective agreement. 

Mc. Chairman: Are there any otner questions from members? If not, 
thank you, Mr. Hale, for appearing before the committee. We appreciate hear ing 
from the small business community. 

The next organization to appear before the committee is the Ontar io 
Nurses' Association, and I understand its representatives have just arrived. 
Do the members have their brief? It is the white folder. What colour did you 
expect? We have with us, representing the Ontario Nurses' Association, Mrs. 
Nous iainen. 

Mrs. Alexander: He is coming. 

Mc. Chairman: She is not here yet? 

Mrs. Alexander: It is Mr. Nousiainen. 

Mc. Chairman: It is? I will get it straight. 

Mrs. Alexander: Do you want me to go ahead? 

Mr. Chairman: We are early. There is no problem if you want to wait. 


Mrs. Alexander: He will be here in two or tnree minutes. 
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Mr. Chairman: Okay. Let us take a five-minute break, have a coffee 
and then we will start. 


The comnittee recessed at 11:53 a.m. 
Ls 5Siwam. 


Mc. Chairman: We have with us tne Ontario Nurses’ Association. I 
believe Mr. Nousiainen is with us now. We are little early, but we appreciate 
the fact that you are here and we welcome your submission. would you introduce 
the people wno are with you? 


ONTARIO NURSES' ASSOCIATION 


Mrs. Alexander: My name is Donna Alexander, and I am president of 
the association. To my right is Mary Hodder, manager of labour relations. 


Tne Ontario Nurses' Association is a certified bargaining agent for 
approximately 43,000 registered and graduate nurses in Ontario. As the voice 
of these nurses employed in hospitals, public health units, nursing homes, 
homes for the aged, the Victorian Order of Nurses for Canada, medical clinics 
and industry, ONA welcomes the opportunity to present its views about Bill 65 
to this committee. 


Recent events, such as the lengthy strike by Eaton's workers, indicate 
that tne labour law in this province discourages meaningful bargaining in 
historically unorganized occupations. ‘he association commends the government 
for its initiative in introducing this bill. We welcom this mechanism to put 
additional pressure on employers and unions to com to a freely negotiated 
agreement themselves. 


Wnile speaking in general support of this legislation, there are a 
number of problem areas where ONA recommends amendments. The association 
cannot support section 40a, which gives the MQntario Labour Relations Board the 
final authority to direct a settlement of a first collective agreement by 
arbitration. 


I am sure there will be no disagreement that the board is already 
overworked and certainly does not need any additional responsibilities. But 
even more serious, this section opens the door for totally unnecessary lengthy 
delays in reaching an agreement. It creates another make-work project for 
legal counsel and burdens smaller unions with added expenses. ‘There is 
something seriously wrong with the basic premise of our labour relations 
system when the process for reaching a settlement between two parties is so 
complex es union representatives cannot function without legal counsel at 
their side. . 


The association also has grave concerns about the criteria to be 
considered when the board evaluates a request for arbitration. ‘the criteria 
are SO subjective that, without overwhelming evidence, the board will simply 
conclude that the employer has engaged in nothing more than nard bargaining. 


Consider this situation. The employer drags out negotiations with 
endless questions, procedural objections, repetition of his position and 
rescheduling of meetings. He delays the tabling of wages and benefit proposals 
and opposes union proposals on key issues, such as seniority. Finally, due to 
frustration and an unwillingness to agree to insulting offers, the union calls 
a strike. The board must be prepared to impose agreements where unfair labour 
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practices are subtle but devastating. If the union loses a strike vote and 
signs the agreement, decertification will usually follow. If the union 
strikes, the dispute will usually extend several months, strike support will 
erode and, after a lengthy struggle, the union will be beaten. A year and a 
half after its organizing drive, the union could be decertified. 


Also, tne association recommends that either the employer or the 
employee should have unfettered access to arbitration, which should be 
automatically available at the request of either party 90 days after 
certification of the bargaining agent. It is crucial the legislation ensures 
that neither of the parties, nor even the Minister of Labour (fr. wrye), nas 
any avenue to stall the arbitration process. The 90-day limit should be 
exceeded only upon the agreement of both parties. 


In closing, tne association would like to point out that the real 
measure of this legislation's success will be its ability overtly to bring 
about a negotiated settlement between the parties without the necessity of a 
state-imposed first collective agreement. 


Thank you for your attention. We welcome any questions. 


Mr. Gillies: I want to ask one question about page 4 of your written 
brief. It is about reinstatement rignts. In the brief, you call for the 
striking out of that part of supsection 40a(12) wnoich makes provision for 
nonreinstatement "where, because of the permanent discontinuance of all or 
part of the business...the employer no longer has persons engaged in 
performing work of'' this nature, etc. You want that stricken out. 


How would you deal with those instances if it is not in the act? would 
you leave sucn matters to the discretion of the poard? If the company no 
longer exists, you cannot reinstate people to those jobs. If it is not in the 
act, would you just leave it with the board? 


Mrs. Alexander: Yes. 
Mr. Nousiainen: Basically, it says that. 


Ms. E. J. Smith: The big question that always comes up with a 
shortening to 90 days is that you are creating a situation without enougn 
tension to create any long-term, ongoing solution and are tnerefore in some 
ways postponing the real negotiating until the first strike after tne first 
contract. In other words, in tne first instance, employers and employees may 
need to be forced psychologically into a certain degree of bargaining to reach 
an agreement that will nold in the long term, rather than having something 
given to them that perhaps neitner accepts. 


Mr. Nousiainen: I an not sure it is a real concern to us at this 
point. We have also asked for a two-year first collective agreement, so ul 
think tney will have sufficient time to work on the relationsnip. I realize it 
is a difficulty in some ways, but how do you cut across this? We feel it is 
petter to have this than to leave it open for a longer time. 


Mc. Chairman: On page 2 of your brief, at the very bottom, you 
comment, “ho attempt should be made to assess the bargaining pehaviour of the 
parties.'' Is this because you are worried about clauses 40a(2) (a) to (d) being 
interpreted as a bad-faitn bargaining test? 


Mrs. Alexander: The interpretation of anyone's hard-nosed bargaining 
or unreasonableness is very subjective. If no attempt is made to address the 
behaviour on either party's part, it should be left open. 
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Mr. Chairman: That is the open access point, is it not? You are 
saying that if they cannot reacn an agreement, period, regardless of behaviour 
on eitner side, there would be access to this legislation. 


Mr. Nousiainen: That is right, and there snould not be any 
presumption tnat one party or the other has engaged in vad-faith bargaining or 
things of that sort. We would be just as happy to have the arbitrator take a 
look at some objective criteria such as wage developments, economic criteria 
and cost of living, and assess the merits of eacn case on that basis witnout 
getting into, 'We are going to punish you for your alleged bad-faith 
bargaining.'' For tnat matter, it could be tne union in the sense that the 
union was not bargaining in good faith either. Be objective apout it. Impose a 
first collective agreement using relatively objective criteria. That is wnat 
we would be happy with. 


Mr. Chairman: Mrs. Alexander, if this were opened up more along tne 
lines you suggest, what effect would it have on the Ontario Nurses' 
Association? 


Mrs. Alexander: At this point, not much effect. The majority of our 
nurses wno would be involved under this process are already organized. The 
hospital nurses and nurses in homes for the aged are already covered. The 
public health nurses are the only ones who might be involved in this. There is 
probably one nealth unit that is not organized and three or four of them may 
be organized with other unions. It may potentially have a bearing on community 
clinics, private physicians’ clinics, nurses in industry, weight-loss clinics 
and such things, but the majority of other nurses in the province are already 
organized. 


Mc. Chairman: Your interest in the legislation is more in terms of 
how it will affect the world out there rather than the ONA. 


Mcs. Alexander: That is right. 


Mr. Gillies: My first question is really supplementary to the one 
the chairman just asked. You are concerned with clause 40a(15) (a). Can I 
assume that your concern is really an extension of your concern with respect 
to subsection 40a(2), making the judgement? This is the one that says the 
arbitrator should consider whetner the parties have made a reasonable effort 
to reach a collective agreement. Is it based on the same concern you expressed 
with subsection 40a(2), sort of subjectivity on the part of tne board creeping 
in? Clauses 40a(15)(b) and 40a(15) (c) are very definite objective measures, 
working conditions, etc. 


Mrs. Alexander: Yes. 

Mr. Gillies: It is that subjectivity you are trying to get at. 

You raised the matter of public healtn nurses. Roughly what percentage 
of public health nurses is within bargaining units at this point and what 
percentage is not organized? 

Mrs. Alexander: I tnink tney are all organized except for one and 
that is up north. A northern health unit is not organized but the rest of them 
are organized, not necessarily with us. 


Mr. Gillies: I thought most of them were. There are very few people 
in the nursing part of tne employment sector who would be covered by this. 
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Mrs. Alexander: If organized nurses increase in tne private sector, 
it would have impact if they were organized with us. 


Mr. Gillies: Possible future impact. 


Mc. Mackenzie: Your arguments for totally open access are made by a 
variety of unions and that is probably the preferred route if we could have 
it, but there is also recognition that the government is not likely to move to 
totally open access. Do I take it your concern would be with clauses 
40a(2) (a), (b), (Cc) and (d) and with whether the access is too restricted? 


Mc. Nousiainen: Is that subsection 40a(2)? 


Mr. Mackenzie: Yes, subsection 40a(2) with the preconditions. We 
have had from the United Steelworkers of America--and I understand more will 
be coming from the Mntario Federation of Labour--suggested amendments to these 
sections to make access easier. I have not heard the position of tne ONA. what 
is the position of the ONA, or is your argument simply that you want automatic 
acess and never mind anything else? 


Mc. Nousiainen: We have not assessed in any detail the question you 
have posed, but we would be happy to go back and then let you have our 
comments on it. It is a little hard for us to become involved in that debate 
at this point. However, I think I follow your question. 


Mc. Mackenzie: I asx the question from the point of view of reality 
in the situation we are in. We are not likely to end up with totally open 
access. ‘herefore, what is the next pest situation we can get to make access 
to first-contract arbitration available? 


Mr. Nousiainen: You remarked that the United Steelworkers has made a 
number of recommendations in this respect. 


Mc. Mackenzie: It has made them and I understand the Ontario 
Federation of Labour has as well. 


Ms. E. J. Smith: We should also keep in mind their expressed views 
on clause 40a(15) (a), because that was already marked with a question mark. 


Mr. Gillies: Yes. 


Mc. Chairman: I would like to thank Mrs. Alexander and her 
colleagues fran the Ontario Nurses' Association for appearing before us. we 
appreciate that, even though it does not affect you directly very much, you 
have taken the time and effort to let us know your views. 


Mes. Alexander: Thank you very much. 


Mr. Chairman: Members of the committee, we will come back at 2 p.m. 
We should note that our Hansard operator, Ken Ritchie, came in this morning in 
terrible physical condition and has continued to deteriorate through the 
morning, but ne has rallied lately and we expect he will be back at Zep my 31D 
good shape. 


The comnittee recessed at 12:12 p.m. 
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Tne committee resumed at 2:10 p.m. in committee room 2. 


LABOUR RELATIONS AMENDMENT ACT 
(cont inued) 


Consideration of Bill 65, An Act to amend tne Labour Relations Act. 


Mc. Chairman: The committee will come to order. I would like to see 
whether the committee would be interested in hearing from Paul Weiler on this 
bill. My own view is that we should hear from him because he nas considerable 
expertise in the area. We will try to do some juggling and schedule him in for 
next week if there is no problem witn members of the committee. 


Mc. Taylor: We should have Eaton's in as well. 
Mr. Chairman: Maybe ifr. Weiler will speak for Eaton's. who knows? 


Mc. Taylor: I do not think he can. It is an interesting exercise in 
dealing witn the issues here. It mignt be very helpful to the committee. As a 
matter of fact, it was suggested this morning by the delegation. 


Mr. Chairman: I do not think we are going to go out and recruit 
either employers or unions at tnis point to appear before the committee when 
we are so restricted in time. There nas been ample opportunity for anyone to 
make an appearance before the committee. 


Mr. D. &. Cooke: Does Eaton's know that Simpsons was here this 
morning? 


Mc. Chairman: Simpsons were not here representing Simpsons; it just 
happened to have an employee here with the retail council. 


Tnat aside, let us proceed witn this afternoon's groups. With us is 
Security Educational Services Ltd. Mr. Patterson is here. We are pleased you 
were aple to come before the committee and we are interested in hearing wnat 
you have to say. 


SECURITY EDUCATIONAL SERVICES LTD. 


Mc. Patterson: I appreciate the opportunity to address tne comnittee 
on the implications of Bill 65, particularly their impact on the security 
guard industry witnin Ontario. I speak not as a representative of any of the 
umbrella groups witnin the security industry but as a member of that service 
sector. 


Clearly the intent of the legislation is to remove the strain on both 
the employer and tne employee of a protracted initial-contract proceeding . 
Within the security industry we feel this bill will have a significant impact 
during the next five years in tnat the security industry is one of the largest 
growth industries, projected to require an additional 25,000 new employees 
Canada-wide by the year 1985. Approximately 25 per cent of tnose new positions 
will be generated within Ontario. 
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As a members of the contracted service sector, we believe this bill will 
have both positive and negative impacts upon our method of contracting. We 
would expect to see a great deal of activity during the next five years in an 
attempt to organize our industry. 


We believe tnat as an industry we have a long way to go in improving the 
employee benefits within that sector. The concern among our members is not 
that we will eventually have to negotiate with a union put fundamentally what 
form that relationship will take. 


Currently taree unions represent fewer than seven per cent of the 
employees witain the Metro Toronto area. There are currently 4/7 security firms 
in Metropolitan Toronto, with more tnan 70 firms in Ontario. We are clearly 
not one voice or one major employer, and the market conditions are different 
in the various regions of Ontario. 


We want to make tne committee aware that Bill 65 as it now stands would 
be very attractive to our employees and would make them an interesting target 
group for those unions wishing to organize this industry for us. 


Our proolem is the consideration that the current difficulties that 
impact on local employers within this area make it difficult at present for us 
to negotiate directly witn the union. There are currently 700 contracted 
guards in Metro. The average wage is $5.65. There are few or no standard 
benefit packages throughout our industry Ontario-wide. Training programs and 
working conditions vary considerably. 


The five major firms in Metro are currently short 300 man-weexs at any 
given time. Tney are spending approximately $75 per filled position in 
advertising in local media. Anyone wno picks up tne Toronto Star or the 
Toronto Sun will see a proliferation of ads for security companies. Currently, 
$2,500 per week is being spent py the five major firms in this area to keep 
their employee strength up. 


There is a significant short-term turnover rate in our industry. We .find 
that once we have employees past the 60-day period, they are likely to stay 
with us, but we have had people hired and licensed and then they resign from a 
company within three days. It has a significant impact on our recruitment. 


The solution for our industry would appear not to be Bill 65 but a much 
bolder step into the area of collective bargaining within the Ministry of 
Labour. We believe this will bring us in line with Quebec. We feel a fair wage 
clause within this pill would be far more appropriate for the service sector 
industries. 


The current legislation will create what we believe to be a revolving 
door style of negotiation for some time to come, in that we will have 
negotiations and set contracts whicn may be enforced for only a year because a 
segnent of a specific company in this city will have to negotiate from within 
a collective agreement, wnile other employers witnin tne same market will not 
have that collective agreement as part of their negotiating package. 


Under tne fair wage clause we propose, a large, diversified group of 
employers and employees, along with a board of representatives from the 
Ministry of Labour, could establish the conditions of work and wages 
appropriate for the specific industry. We would then have a group of workers 
in this province wnose base wage would not pe based solely on the provincial 
minimum. All other areas could also be included in this style of negotiation. 
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A current point within our industry is that we are actively negotiating 
with Mr. Keyes to bring specific training standards and education into our 
industry by legislation. That will have a dramatic impact, for some firms 
greater than others, on the way in wnich we are able to market our services. 
If it were tapled while we were estaplishing that fair wage, we feel it would 
lessen the impact. 


The security industry in Quebec currently uses tnis system to establish 
base rates and benefits. They are negotiated within the province annually. 
Currently, they not only have taken into consideration the working conditions 
to establish a base rate but also have established an additional pay incentive 
for those involved in supervision. They have estaplished an additional pay 
rate for those who are involved with armed guards as well as sick benefits and 
additional benefit packages to cover the entire industry. 


2:20 p.m. 


The result is that the competition within tne industry remains 
unchanged. We will still nave a fair market system within the province. ‘The 
wages and working conditions of employees in Quebec are currently 2/ per cent 
above the Ontario average. This style of fair wage negotiation could have a 
similar impact on tne rest of the contracted service sector within Ontario. 
The result in gradual upgrading of these occupations will benefit all members 
of society. 


We have seen a number of long, protracted strikes in the province in 
recent years. Bearing in mind the specific case of Federated Building 
Maintenance cleaners at First Canadian Place, tney currently appear to be 
worse off as a result of their collective agreement than they would have. been 
under contracting. We see that to be a case in point for our industry. 


We contract large numbers of guards to specific industries. Snould the 
General Motors plant employ 60 guards, the guards might establish a bargaining 
unit at General Motors within a specific security firm. That firm would nave a 
collective agreement only for tnose employees at General Motors. It would not 
impact on its entire operation and it would not likely impact on its 
competitors. 


The Burns International Security Services Ltd. guards at lester B. 
Pearson International Airport now are covered by a collective agreement, and 
as a case in point are paid well below the current provincial average. 


Having worked within the security industry to bring training and 
education to the forefront, I am confident you would clearly find consensus in 
our industry for the fair wage option and support for this style of 
industry-provincial negotiation, with all parties benefiting and with far 
greater stability within the work place. That is a stand we would Like to see 
the committee consider should this pill be rewritten, because we find we are 
not able to detract from the mandate of the bill. 


We have difficulty envisioning now it is going to impact on us directly. 
How many specific firms are going to become targets for negotiation over the 
next year? How many firms are going to enter into collective agreements as a 
result of Bill 65? How long they are going to be in effect? How much impact 
are they going to nave on our marketing ability in the province? 


Mc. Chairman: Thank you, Mr. Patterson. That was an interest ing 
presentation. Are there any questions from members of tne committee? 
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Mr. Taylor: Can you explain the significance of educational 
services? When you were speaking I was trying to conjure up in my imagination 
the type of security work you did. Can you explain for my benefit and for that 
of other mempers of the committee tne type of operation you are involved in? 


Mr. Patterson: My firm concentrates specifically on training 
security guards and private investigators in this province. We have been in 
operation for three years and deal with all the major firms as well as firms 
with fewer than 150 employees. Of the 70 firms indicated in Ontario, the 
majority are what would have been classed a few years ago as mom-and-pop 
Operations, small family pusinesss with about 50 to 100 employees. 


Mr. Taylor: There are 70 different security firms? 


Mr. Patterson: We look at the industry through the eyes of 
Pinkerton's, Barnes, Burns, Wackenhut, etc. What you do not realize is that 
the province currently licenses all these guards through the Ontario 
Provincial Police. From an educational point of view, we have addressed that 
problem by setting minimum standards in conjunction with the Ministry of the 
Solicitor General over the past three years to make sure our industry meets 
legal standards as well as the impact of new legislation. 


Mc. Taylor: Do you nave any competitors in the training of security 
guards or personnel? 


Mr. Patterson: At present, there are the community colleges in 
Ontario. Twelve of them conduct law enforcement and security administration 
programs. I have one competitor in Cochrane, Alberta, and he nas agreed not to 
come east of the Manitoba border. 3 


Mr. Taylor: As far as the private sector is concerned, you nave 
carved up Canada and this is your territory. 


Mr. Patterson: I have wnat I perceive to be-- 
Mc. Chairman: I hope the federal investigators are not Listening. 


Mr. Patterson: Security training up until five years ago was 
predominantly nonexistent. We brought in two specialized programs while George 
Taylor was Solicitor General of Ontario to try to upgrade it. We have Bill 84 
coming forward that regulates our industry, so we want to put specific 
safeguards in there. 


Recent changes have dramatically impacted on our industry. It is a 
growth industry for a number of reasons. First, loss prevention and asset 
control that took place during the recession period created an awareness of 
those control systems. Now with the insurance controversy, a number of firms 
are looking specifically at bringing in far better security procedures. 


It is tne chicken and the egg from our point of view, as to wnether 
security wages are low because companies are negotiating for low wages or 
because the minimum wage is a base for a number of companies to operate from 
or because there is not enough funding witnin tne organizations. Until the 
province brought in its own in-house security force, it was an interesting 
group for companies to negotiate witn. 


Mr. Taylor: In response to someone from behind m, the government, 
the public sector, is obviously very involved in this area. Your competition 
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would then be the community colleges, the public sector, witn its massive 
funding and all those aids. I say that for the benefit of Mr. Ramsay, who was 
commenting on the seeming combine you and your comrade exercised-- 


Mc. Ramsay: Comrade? 


Mc. Taylor: --in tne Canadian context. Seriously, going back to your 
area of concern, you seem to be addressing a problem not so much in terms of 
your own organization but in terms of your perception of the /0-odd firms that 
engage in the business of security protection. 


Mr. Patterson: I represent the Association of Investigators and 
Guard Agencies of Ontario as its legislative representative. Because I am 
primarily responsible for bringing about tne training programs to go witn new 
legislation, such legislation has always been passed on to my firm to cover. I 
have also dealt witn special police constables and tagging within Metropolitan 
Toronto in the past two months. So there are a number of impacts, such as the 
Provincial Offences Act, part II. 


We want to be able to bring up the training standard. The only way that 
my firm and enlightened members of the industry in Ontario see that being -done 
is that we must be able to estaplish something similar to wnat they have in 
Quebec within this province. We must establish a fair wage, so we can add 
training costs into that fair wage. We believe, for example, that if training 
were brought in by legislation, we could not establish a fair wage in Ontario. 
That would simply be taken away from the margin available for training. 


Mc. Taylor: I understand your concept, but I am trying to relate 
that to the subject before us, which is first-contract legislation, the least 
significant part of which is wages. As I understand it from representations 
that have been made in the past by senior representatives, tne big issue is 
not initially one of wages; it is one of terms of the initial contract, apart 
from wages. I was wondering if you have experience of any disputes over first 
contracts and how that relates to your industry. 


2:30 p.m. 


Mr. Patterson: I would not suggest to the committee that the 
security industry nas the best record on first strike or some of the 
agreements. We have found the work generated during a strike period, for 
example, has a detrimental impact on our members. ‘here is nothing more 
demoralizing than strike duty. I handled tne strike witnin Seneca College and 
its outlying campuses and set up the security that was involved there. That 
was not first strike by any means, but long, protracted strikes tend to be a 
boom for business within our industry. 


Mc. Taylor: I am speaking of strikes within your industry, not your 
role in being the benefactor of a strike. 


Mr. Pierce: He plants the seed for a strike; that is all. 


Mc. Patterson: There are some people hiring rignt now. For example, 
in the strike by employees of Burns International Security Services Ltd. at 
the airport, I was asked on behalf of the union to take a look at the training 
going on there. If you remember, that strike coincided with the Air-India 
tragedy. The question was raised as to the qualifications and training of 
guards. That strike resulted in a $4.25-wage contract with no increase in 
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benefits, no specific hard-line improvements in the areas that went on tne 
negotiating table. It just meant the company now recognized a collective 
agreement for those 87 employees at the airport. 


Mr. Chairman: Mr. Mackenzie, keeping in mind that we are dealing 
with first-contract legislation, I urge you to avoid the whole question of 
restraint of trade. 


Mr. Mackenzie: I was going to comment. 


You realize that a fair wage agreement or clause, as you are talking 
about, would probably be considered an unfair subsidy and get struck down at 
any free trade talks. 


Mr. Patterson: Mr. Milroney has not asked me to take a look at the 
impact of free trade on the security industry, or the wage issue. 


Mr. Mackenzie: Regional subsidies and fair wage agreements, which 
exist in a good many municipalities to the benefit of local industry or local 
employees, in the construction field in particular, would be very much in the 
class of an unfair subsidy. However, that is another issue altogether. 


Mr. Patterson: It may be of interest that security officers in the 
United States make approximately 65 per cent more than security officers in 
Ontario. 


Mr. Mackenzie: One of the first things that hits m is that $5.65 | 
per hour is your average. I know the benefits in the industry are very low. It 
is a pretty sad commentary, $12,000 a year for somebody, especially if that 
person is trying to raise a family on that kind of income. How long has Burns 
had the contract at the Toronto airport? 


Mr. Patterson: I am guessing that the contract has been in effect 
now for about eight and a half months. 


Mr. Mackenzie: Who was there before? 


Mr. Patterson: Burns was there prior to that. It has been a 
revolving contract. 


As an aside, one of our industry's problems is negotiating contracts 
with both the federal and provincial governments where, in a number of 
instances, they have specifically taken the low bid. As a result, a low bid is 
based on a minimum wage plus the operating margin of that firm. 


Mr. Mackenzie: I am fairly well aware of it. We have an employee in 
Our caucus who lost her job because she was trying desperately to organize 
workers of Burns at the Toronto airport. This is going back two or three years. 


Mr. Patterson: When I came into the pusiness--assuming that in the 
next few years I would not own half of Canada--it was a case where there was a 
significant need for training and a specific training vehicle for a group of 
employees numbering 15,000 to 20,000 in this province. It has taken some time 
to get established. We are currently doing a quarter of a million dollars 
worth of business in this area. 
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Mr. Mackenzie: I guess everybody here has nis own bias or axe to 
grind. I am not being unkind to you personally, but it strikes me the 
presentation you have made is a pretty self-serving one. If I give the 
industry the benefit, one of your problems, even in terms of wages, is that 
the competition in the business is so cut-throat right now with the number of 
people getting into it tnat you cannot pay a decent wage and get tne 
contracts. 


If you achieve a fair wage agreement, then rather than proceeding with 
legislation such as we have before us, all you are doing is taking the 
competition in terms of wnatever is established as a fair wage out of your 
business. That is the total gain; it has nothing to do with this legislation. 
It is a straight opportunity to get probably a little better class of employee 
for you people, and you worry about tne rest of the contract from that point 
on. 


Mc. Patterson: Currently, it is interesting that we believe we are 
going to suffer under Bill 65 and would benefit under fair wage. 


Mr. Mackenzie: That is exactly the point I an making. 


Mr. Patterson: Those who benefit, apart from Quebec for example, are 
predominantly the employees. The competition and the operating margins for 
firms have remained the same. There has been an equalization. There was an 
initial decrease in the number of firms in the province because the 
low-bidding firms were not able to compete with the better quality operations. 
Once the fair wage was brought in, a number of firms opened and are doing 
quite well. It is not going to affect the competition in the marketplace. ‘The 
great benefactor is the employee. } BE 0 


Mr. Mackenzie: Do you really believe that you want the government to 
have the total authority in terms of a fair wage or certain set conditions 
that leave you free to bid from that point on? I am finding today that not 
many people in private industry want the government to be the authority wnich 
sets wages and conditions. 


Mc. Patterson: It is a perception in our industry that we are 
currently overregulated by the government to start witn. 


Mr. Mackenzie: Do you want more regulation? 


Mr. Patterson: We want regulation that is to our advantage and over 
which we have some control as a party in tnat negotiation. We are currently 
regulated by the Ontario Provincial Police. 


At present, there is an owner of a firm in Toronto who missed the March 
1 filing date for nis company application renewal. He received a letter 
yesterday stating ne was out of business. He employs 247 security officers. It 
was certainly just an administrative blurp. 


The OPP is our current regulator. To some extent, it is five members of 
the OPP who set regulations and standards tnat are then enforced within our 
industry. This is our only opportunity to com before the province and set 
those standards as an equal partmer. 


Mc. Mackenzie: You want tnen to set the wages and the working 
conditions of the employees, rather tnan the employees naving a chance to do 
it themselves. 
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Mc. Patterson: I do not think you will get an organization to 
represent all employees in Ontario. As a result, you will have a number of 
small contracts witn diversified unions. In the provinces that do not have 
fair wage--Britisn Columbia and Quebec are the only provinces that have fair 
wage; a number of provinces have unionized guards, an association, etc.--it 
has not proven beneficial to the employee. We can continue to operate on 26 
per cent and pay out wages of $5.65. It is not a direct benefit to us; it is 
substantially a benefit to the employee. 


Mr. Mackenzie: How long does it take to get a licence for a security 
guard today? 


Mr. Patterson: If you live in Toronto, it takes fewer tnan six 
hours. The majority of that time is waiting for the application to be 
processed. If you live outside Metropolitan Toronto, it takes approximately 
two days because of mail delays and transfers. 


Mr. Mackenzie: This does not say a hell of a lot for tne regulation 
we have at present in terms of security guards, does it? 


Mr. Patterson: I am absolutely in agreement. I would put Bill 84 on 
the table again tomorrow because it is easier to get a taxi licence than a 
security guard's licence. That may be one of the factors that keeps these 
wages in the conditions they are in. 


Mr. Mackenzie: It may be one of the factors why we have so much 
trouble in some labour disputes as well. 


Mr. Patterson: 1 have covered labour disputes in lecturing 1 nave 
done. There are a number of cases to be made on both sides; whether the 
security companies are at fault or whether the agitation came from the other 
side. I suggest that six security officers on a picket line with 200 people 
are not likely to be the absolute and only agitators at that site, if that is 
the direction you were going. 


Mr. South: My question has been clarified. You are talking about 
security guard firms, not security companies generally. Security companies 
install security systems in buildings. This is not what you are talking about 
when you say there are 70 of them in Mtario. 

Mc. Patterson: No, contract security guard firms. 


Mc. South: Conrad Black might be interested in the service of some 
of your firms. He claims $30 million of his goods are carried off the premises. 


Mr. Patterson: He owns one of tne largest security companies. 
Mr. Mackenzie: It takes a thief to know one. 


2:40 psi. 


Mc. Chairman: Thank you, Mr. South. You extracted some valuable 
information. 


Mc. D. &. Cooke: My question is entirely irrelevant and is based on 
Mc. Taylor‘s irrelevant questions. You mentioned the Young Offenders Act. How 
has it affected your business? 
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Mr. Patterson: It requires a degree of training on the part of 
security guards wno patrol shopping malls. I think you realize that five years 
ago it was almost unheard of to have security guards in a mall in tnis 
province and now it is very mucn commonplace. 


Tne Young Offenders Act has created a degree of expertise required to 
arrest and counsel a young offender and handle the arrest from that point on. 
That is why we as a group, primarily my firm, are pushing with the province to 
bring in training standards so that you do not have tne Library card 
licence-issuing problem. The Young Offenders Act is solely a problem, as it 
became a problem early, for the police. They took five-day seminars on the 
Young Offenders Act within Metropolitan Toronto. It just came in and was a 
part of the day-to-day operations. It is wrongful arrest, primarily. 


Ms. E. J. Smith: Once again, I am seeking information because when 
you learn a Little you realize now little you know. You say all the licences 
come through the Ontario Provincial Police. Would that be for a certain type 
of operation rather than, for instance, the ability of a company to hire its 
own? As you say, if General Motors did it, obviously it would have a fairly 
big unit. I am wondering how all-inclusive these licensed OPP ones are. If 
General Motors can nire its own, why cannot I’, so to speak? How pervasive is 
the control? I am trying to get at what that means. As a second half of tnis 
question, how all-inclusive is the Quebec legislation? 


Mr. Patterson: Currently, we have two tiers of security in Ontario. 
We have in-house Operations where security guards are employees of the 
operation for which they work. A close example would be the Harbour Castle 
Hilton Hotel. It has 12 security officers on staff who are employees of the 
Hilton operation and are operated from within. They do not fall under 
provincial licensing. The second are the all-contracted security firms; anyone 
who puts himself out to be a security company and provides tnat service for a 
fee is licensed. Probably 75 per cent of the industry would be contracted, 
with 25 per cent being in-house. There has been a drop in in-house operations 
primarily because it is-- 


Mr. Mackenzie: Contracting out is one of tne problems. 


Mr. Patterson: Yes. Contracting out is one of the problems. Quebec 
has taken a broader definition of a security officer's function. It would 
include the security staffs at General Motors and the Hilton, so they would 
have to be licensed as well. 


Me. Taylor: Wnat about off-duty policemen? 


Mr. Patterson: Our industry has a real problem with off-duty 
policemen in Ontario because there is no difference between the powers given 
to a police officer off duty in a jewellery store on Yonge Street from tne 
powers that would be given to a security officer who is armed and on that 
property by contract. The difference is that the employer can pay $28.75 an 
hour directly to the Metropolitan Toronto Police or it can set up a contract 
with a security company and possibly pay $7 or $8 an hour. 


We had the problem with embassies, for example, and the decision was to 
take it from Pinkerton's of Canada Ltd. When the decision was made to take ~ 
those jobs and bring them back into tne government sector, Pinkerton's ended 
up witn the contract paying them $5.35 and they were paying out approximately 
$5 an hour to their guards in Ottawa. They went from paying approximately 
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$12,000 a year to paying $32,000 a year plus all the benefits that go witn 
being a special constable of tne Royal Canadian Mounted Police, with no 
appreciable cnange in the ability to stop the kind of incident that took place 
in Ottawa. | 


Ms. E. J. Gnith: Tnat is the other tning I was interested in. The 
licences all come through the OPP. Yet you were saying to me that wnen the OPP 
off-duty policeman does this-- 


Mr. Patterson: The OPP does not perform off-duty functions in the 
same way that Metro Toronto policemen do. Metro Toronto Police, for example, 
would provide security for a nigh school dance. 


Inter jection: A shopping centre is private property. 


Mr. Patterson: It is now private property. That is all going by the 
wayside. 


Ms. E. J. Snith: Therefore, if an Ontario Provincial Police person 
who is off duty is hired by Eaton's during a strike, which I gather happened 
in London, would that be directly through the police or through a licence 
provided to someone else by the police? 


Mc. Patterson: The operation you are talking about does not exist in 
Metropolitan Toronto because the Metro police have specific guidelines. It 
must go through this pay-duty structure. With respect to the discussion in 
London on an off-duty police officer working for a contracted company, that 
does happen in this province. It is predominant in the Maritimes, for example. 
All the security staff for K Mart stores are off-duty local .policemen. 


Ms. E. J. Smith: Do they not have to get a licence? 
Mr. Patterson: Nb. 
Ms. E. J. Smith: Because they already have it. 


Mr. Patterson: No. They are considered in-house and are not 
regulated. 


Ms. E. J. Smith: Tnis is off tne subject but I think it is very 
interesting. Some time I would like to find time to pursue it. 


Mc. Patterson: The question tnat came up was the shooting out west 
of the--his name escapes me now. He was involved in a number of murders in 
California and was arrested in a shoplifting incident. 

Mr. Chairman: His name is lp. 

Mr. Patterson: Yes, Charles Ng. He was shot by an off-duty police 
officer serving as a security guard in that store. The question came up about 
what powers tnat police officer had. 

Ms. E. J. Smith: Was he a policeman or a security officer? 


Mr. Patterson: The big impact was whether they were going to pay for 
his convalescence; whether it was to be through the city or the company . 
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Ms. E. J. Smith: Yesterday we discussed somewhat that the 
construction industry is excluded because it has province-wide agreements 
rather than individual negotiating. You talk about the government having a 
role in arranging salaries. Rather tnan a fair wage agreement or the 
government doing it, it seems to me the otner alternative that mignt be looked 
at would be your people all agreeing to deal with one union province-wide, 
which would be outside our jurisdiction to set up. 


Mr. Mackenzie: Voluntary recognition. I can see it coming. 


Mr. Patterson: I can see the 70 presidents getting together and 
agreeing. They cannot agree on roast beef for lunch when we meet once a month. 


Ms. E. J. Smith: Short of that, you are asking the province to do it 
because they will not agree and therefore it would solve a problem, the 
competition between the individual firms wnich brings salaries down. ‘that 
existed in construction too. 


Mr. Patterson: I think we want to be treated as tne construction 
industry is and have a specific set of circumstances under which we work 
province-wide. We want that recognized by the province. 


Ms. E. J. Smith: Yes. That is wny my comment is only that you are 
drawing a comparison that is rather similar to the case in construction; yet 
you are asking government to do the negotiating instead of doing it 
province-wide. 


Mc. Patterson: The government would be one player in the game and it 


could be the arbitrator. 


Ms. E. J. Smith: I understand what you are saying. I am just saying 
the role for government to be in there does not seem very valid to m, any 
more than to say government should be involved in construction because it is 
province-wide. That does not really resolve anything. I suggest it, is like 
instant and permanent arbitration, which is quite a far-reacning thing. | am 
interested that Quebec seems to have that. 


Mc. Patterson: In Quebec, they nad tne situation that, when they 
brought in fair wages, they had no body to represent tne employees and it took 
three months for that body to pe organized and become an active player in the 
three negotiations. It is not all major firms. All firms in Quebec have an 
impact on that legislation annually. Any of the organizations that represent 
the security industry are voluntary and can represent any number of interests. 


Ms. E. J. Snith: London, for one, just opted out of tne fair wages 
thing, I note from reading my newspaper. 


Mr. Pierce: I am going to see if we can get back to first-contract 
legislation. 


Mc. Chairman: What about hy? 

Mc. Pierce: I know it is a bore, but-- 

Mc. Chairman: You just dismissed Mr. lg so lightly. 

Me. Pierce: Mr. Patterson, in your group organizations and the 


employees you have, is tnere a fair amount of activity on behalf of the 
employees to organize for the purpose of first contracts? 


2:50 p.m. 


Mr. Patterson: I suggest there is a feeling they would Like to do 
that, but. predominantly tney work in groups of no more than two and they work 
shifts. It is fairly seldom that you end up witn a significant number of 
individuals all working under one umbrella the way you did at the airport. 
Normally they would work in one business tower, and that might involve 12 
employees of a company that has 1,200 employees. 


Mr. Pierce: If Burns were not organized, would they have a hard time 
finding out wno their fellow employees were at Burns? 


Mr. Patterson: I think it would be difficult. 
Mr. Pierce: Is that where the problem is? 


Mr. Mackenzie: I can take you to at least one fired ex-employee who 
tried to organize. 


Mr. Patterson: As an aside, the United Auto Workers Union of Canada 
now has a system in place so that should it want to organize the security 
industry, it could probably do it within three months. 


Mr. Pierce: Do you have a separate fee structure and a different 
training program for security guards who are required to carry handguns as 
Opposed to the ones who are not required to carry handguns? 

Mr. Patterson: There are no fee structures. 

Mc. Pierce: I mean a wage scale. 


Mr. Patterson: No wage structures prevail. 


Mc. Pierce: Is it whatever the market will bear? If you can get a 
guy with a gun for two bucks an hour, will you hire him? 


Mr. Patterson: That would be contrary to the minimm wage agreements 
in Ontario. 


: Mc. Pierce: How about $6 or $5.75? You said the industry is paying 
SeiDe 


Mr. Patterson: That is tne average wage. Armed guards in 
Metropolitan Toronto can earn as little as $4.25 an hour and as much as $9.75, 
depending what company they are at. There is no system in place. 


Mr. Pierce: Is there anytning to take into account the relative 
responsibility of the individual person and what ne is actually guarding? 


Mr. Patterson: Within the individual firms, but not-- 


Mc. Pierce: The individual firm does not pay the salary; you pay the 
salary or your organizational group does. 


Mr. Patterson: If I am XYZ Security Firm, and I contract with the 
province to guard the legislature, in the evening periods there would be 12 
armed guards. As far as the province is concerned, they would negotiate tnat 
as a lowest possible tender. I do not think you would find an appreciable 
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difference in the service that would be provided. What you would find would be 
that the person who suffers is the guard. The guards working for the province 
are currently earning in the neighbourhood of $8 and tney are looking for a 
collective agreement to bring them to par with the Ontario Provincial Police. 


Ms. E. J. Smith: As soon as you get government running it, that is 
wnat you get. 


Mc. Pierce: Tney are doing what? 


Ms. E. J. Smith: They are looking for policemen's salaries for 
security officers. 


Me. Taylor: I remember wnen the crossing guards were volunteers. 


They would work for a package of tobacco. They were retired. The first thing 
you know, they are organized. 


Mr. Pierce: I have no further questions. 


Mc. Chairman: Are there any other questions of Mr. Patterson? If 
not, thank you for your interesting brief and comments. ‘he committee 
appreciates the fact that you nave come before us. 


Mr. Patterson: Thank you. 


Mc. Chairman: The next group is the Central Ontario Industrial 
Relations Institute; Tim Sargeant. It looks as though you have copies of your 
brief. I think we have then as well. Will you introduce your comrade, as Mr. 
Taylor would. say? 


CENTRAL ONTARIO INDUSTRIAL RELATIONS INSTITUTE 


Mr. Sargeant: I have with me Arthur Potts, who is our research 
director. 


I do not intend to read tnis submission because I think the members can 
read it quite well. Perhaps I should tell you a little about ourselves as an 
introduction. We nave seven consultants and a research director. We act for 
employers. We act in negotiations, arbitrations and Ontario Labour Relations 
Board matters for employers, in all matters relating to labour relations for 
employers. 


Some 400 members use our services, some more than others obviously. In a 
large capacity, we act for small employers. We have some large employers, but 
on the whole we act for small employers, primarily witn wits of 200 employees 
or less. Our perspective on this brief comes from that point of view. 


Yesterday, I listened to the Attorney General (Mr. Scott) on pay equity, 
who said that the government was concerned with new legislation being 
introduced in lots of areas and that there were Pavlovian responses to all 
these things. In one sense, coming before you-~-as I imagine a lot of employer 
groups will, and I do not plan to dwell on that--gives us that perspective. 


In the first place, this committee should know that we think this 
legislation is totally unnecessary. Having said tnat, there are lots of 
reasons for tnat in our brief. Perhaps I can very briefly tell you why, 
because it comes fran a perspective. 
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First, the preamble of the Labour Relations Act states, ‘Whereas it is 
in the public interest of the province of Ontario to further harmonious 
relations between employers and employees by encouraging the practice and 
procedure of collective bargaining between employers and trade unions as the 
freely designated representatives of employees." 


We are really concerned tnat first-contract arbitration moves away from 
that view. You must realize that when one gets organized under the Labour 
Relations Act--and this is especially from the small employer's point of 
View--most times, tnere is now automatic certification at the Mtario Labour 
Relations Board. I am sure the board is aware of this. In otner words, there 
is no vote, and we will not go througn the issue of whether or not the union 
represents employees. 


Having taken that from the perspective of a small employer who in many 
cases does not believe the employees really want a union--he starts from that 
perspective, and I will readily admit that to you. On tne other hand, most 
employers whom we represent and have represented over the years do not wish 
the type of publicity we have heard with Radio Snack and so forth. when they 
get over that initial shock, tney want to come to an agreement. Especially 
with small employers, it is a bit of believing tnat they have done the best 
for their employees and so fortn. Most employers do not like to have that type 
of reputation, and they do bargain and come to a collective agreement. 


Now you have a process wnereby not only do they get certified 
automatically but they also find that there is a guarantee of a first 
collective agreement regardless. That is tne way we see Bill 65 as being 
structured. I think you are going to find a lot of small employers very 
disgruntled with that. Not only have they been certified automatically but 
they also have a collective agreement put down automatically. 


One must go back to the perspective of the Labour Relations Act. All the 
Labour Relations Act does in certification procedures is say to the union that 
if it nas a right to represent these employees in its relations witn the 
employer, witn great respect, it does not necessarily give it a rignt to come 
to a collective agreement. A first agreement is important from botn sides. It 
is important to establisn a relationsnip. It is important to negotiate. 


Tais bill, with great respect, will move away from that principle of 
negotiation because it will encourage botn parties to stand pat on their 
positions in the hope that an arbitrator will come to tne view that their view 
should be taken over the view of the other. It puts a third party in there 
with the ultimate responsibility of coming to an agreement. 


Wnat does that do for the second set of negotiations? You are going to 
find that rather than the normal case where the union comes and says, 'We want 
improvements to the first collective agreement and we want improvements to 
come, '' the employer comes and says: "Look, these things were arbitrated 
against us. We do not want them. We do not believe them. We want tnen out." 
That is going to be a very dicey second set of negotiations for a lot of sinall 
employers. 


I was interested to hear that you have Mr. Weiler coming before you. We 
have compulsory arbitration in lots of fields. We have had it under the 
Hospital Labour Disputes Arbitration Act for many years. It is a frustrating 
process. I have sat on boards as a nominee for employers. I have argued 
submissions. I have put submissions before you, wnich is basically what we 
will be doing in first-contract legislation. 
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It is a frustrating procedure because most of us, both on the employer 
and on the employee side, feel that no real bargaining has been done. It is 
the feeling tnat one gets fron the board. You come before the issue and you 
say, "This is easy for the third party; let us let him do it." 


Op.ins 


In a lot of senses, this is going on in the Hospital Labour Disputes 
Arbitration Act. You will see that Mr. Weiler made a comment on that in the 
Service Hnployees International Union decision wnere the union had come 
forward with a lot of issues, and he said: 'We have to take all these issues 
in perspective. You are not going to get all of tnem, but why are they all 
here?" His view in the book he has written is basically that if you are going 
to have compulsory arbitration, it should be used only in those rare 
circumstances where there has been bargaining in bad faith. 


Tne second point is, if tnere is going to be this legislation it is our 
view that it should be viewed only as a remedy and only in relation to those 
employers or unions that have bargained in pad faith, and a remedy should be 
set out there. 


I say tnis again in two respects. The Ontario Labour Relations Board has 
very seriously set out terms and conditions in recent decisions about what an 
employer must do to bargain fairly--I will not bore you with all tnose as I am 
sure you have been there--and wnat information the employer must give. Perhaps 
it is not as simple as you may have been led to believe. An employer is under 
a duty. For instance, in the recent decision regarding the conservatory, the 
employer had taken the position that to get rid of the conservatory was no 
business of.the union; the board held it was. They could negotiate about that, 
but there could be a hard bargaining stance. i 


I suggest there is a difference between having a legitimate nard 
bargaining stance based on whatever and bargaining in bad faith. This is a 
difference the labour board has recognized. As long as you are not pargaining 
with an anti-union animus, you are entitled to bargain in a tough and hard 
manner. ‘his act, the way we read it, pronipits an employer from taking that 
legitimate hard stance because there seems to be some implication that the 
stance must be reasonable within some terms, or not, as clause 40a(2) (b) says, 
"uncompromising. ..without reasonable justification." 


It seems to us there is an implication in this bill--and I will get to 
this more fully--that there is a difference, that in first collective 
bargaining, wnatever has been recognized by this province, it is not 
legitimate perhaps to take a hard, legitimate bargaining stance as has been 
' recognized by the labour relations board and that there is some other 
standard. We are concerned about that. We do not think the small employer 
should pe any more prejudiced tnan large employers in that type of view or any 
other concerns. 


We also think that bargaining is a relationship that snould be 
established from the first agreement, and this bill is going to take away a 
lot of that. Frankly, you are going to have mre situations going to 
arbitration than you ever would have velieved--situations that should have and 
could have been settled without the threat of arbitration behind then. 


For those reasons, we are of the view that this bill is unnecessary at 
this time, because there have been effective remedies and there are remedies 
that exist. Employers are very concerned. If you think the employers really 
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looked at the Radio Shack decision and what came out of that without learning 
some kind of lesson, let me assure you it was a very costly decision. You have 
heard some things about delays. The board is going through a process now where 
it is getting through hearings, but you have to commit yourself to weeks to 
get through tnem. I guess the delays that nave been a part of the arguments 
for instituting this bill are not going to be allowed py the board any more, 
and pernaps tnat is a good process. For these reasons we do not think the bill 
should pe passed. 


Perhaps I could go oriefly through tne bill and our concerns if this 
bill is going to go forward, because I know that is what we are here for. We 
have subinitted that we have concerns with subsection 40a(2) and the word 
“frustrated."' "'Frustrated'' in contract law has a very definite meaning, and I 
am not sure that is the meaning intended in this act. I do not know what it 
means, in a sense. I say this because one negotiates. You negotiate and you 
come to impasses as you go along; that is natural. One wants to seek a way out 
of impasses. 


What bothers me is that collective bargaining has been frustrated 
because of the four different clauses that follow: (a), (b), (c) and (). 
There is a suggestion here, forgetting the basket clause for a moment, tnat if 
the board determines an impasse is not going to be there, there is really 
little incentive for the parties to find a way out. You are much better to 
stick with your position. This is what both sides are now finding under tne 
Hospital Labour Disputes Arbitration Act. If you are going to go before an 
arbitrator, you mignt as well nave your best position out there. Why seek a 
compromise? Tnis is the first time that you are trying to seek a relationship 
between the parties that they are botn going to like, and down comes a 
decision that nobody likes. 


The board is going to find it very hard to resist any application if 
those impasses are there, especially given the basket clause. I want to talk 
about the basket clause in a minute. I do not know whether the basket clause 
is intended--and there is a good argument for this--to refer just to those 
things that are covered by (a), (b) and (c), or if it is '(d) any other reason 
the board considers relevant,'' whicn is wide and general. Heaven knows what 
that means. 


In relation to that, I suppose one would have to turn to subsection 
40a(15), whicn I will be commenting on later, where there is also a basket 
clause referring to "such other matters as the board or board of arbitration 
considers relevant to a fair and reasonable settlement." Given that, the word 
"frustrated" is difficult because I do not know what it means. I am sure we 
all get frustrated in some senses in bargaining. It is a natural give and 
take. There are positions on seniority and on overtime. There are positions on 
all types of things that one gets frustrated about in those terms. 


Clauses 40a(2) (a) and 40a(2)(c) are mst probably a repeat of the duty 
under subsection 40a(15), and I have no quarrel with those if I view this as a 
remedy that should be introduced only in tne sense of failure or bargaining in 
bad faith. Clause 40a(2)(b) botners me in the sense that I do not know what 
"the uncompromising nature of any bargaining position adopted by the 
respondent without reasonable justification" means. I really do not. 


Tnere is anotner worrisome thing about this. If I am advising a client, 
I am saying, "Get your application in first, boy," because it is the 
uncompramising nature adopted by the respondent, i.e., the other side. He has 


to justify his position; I do not. I might nave been as unreasonable as hell. 
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I do not know if that is a consideration the board will take, but I might as 
well get my application in first because it seems to me the onus is on the 
respondent to justify his positions. 


There is another concern in this. How much are you going to argue before 
the board about the reasonableness of your position? If I get my application 
in there, the respondent, almost before we go to arbitration, has to give away 
his position. I mignt as well just sit there and find out what his position 
will be. How far does he nave to justify his position, and where do we go? It 
is a heck of a tactical advantage, and I do not think it is fair. If the board 
is going to look at it, it should look at tne quality of the whole bargaining 
and not put tne onus on wno happens to be there first. As I say, I do not know 
what "any other reason tne board considers relevant" means. 


I have a concern in this sense. If a strike goes on for som 
considerable time and the union has opted to strike or the company has opted 
for a lockout, and it is not working, this is a heck of an interesting remedy 
to come back to. I would think the board would be very loath in those types of 
situations, with the pressure on it and the pressure we see from the paper, to 
refuse any direction to go to arbitration, which could be very fair to one 
side. 


If I, as an employer, have decided to take on a strike for tnree months, 
with those costs and now all of a sudden I find I am going to be directed to 
arbitration, why have I taken those costs on in tne first place? If it relates 
to bargaining in bad faitn, if that is the test as intended, at least I can go 
to the board and say: "Look, you have not proved I bargained in bad faith. You 
chose your remedy this way. Let us stick with it.'' It should not be another 
tactic for either side to have to use if it is not working. They have chosen 
economic considerations, and that is what strikes are all about. Can Il force 
you or can you force me? 


3:10 p.m. 


You have propably been dealing with a big employer here, concerned about 
the Eaton's case. Let us face it, this is probably known in management bars as 
the Eaton's bill. However, there are small employers out there who deal with 
the big unions of this world such as the United Auto Workers. 


I believe we are taking a mallet to solve a couple of minor problems in 
that sense. People can comment on Eaton's however they want. The concern is 
that Eaton's was not found to be bargaining in bad faith. It is suggested that 
because they went to Manitoba wnere there is first-contract legislation and 
presumaply did mucn better from the employees' point of view, we should nave 
something such as that here. Frankly, I am not sure it is in the interest of 
either party to have that, but be that as it may, I will not get into that 
because I do not know enough about it. I gather tnere are proplems even there. 


I am really concerned that subsection 40a(2) gives definite advantages 
to the person who applies first. It does not recognize the realities of 
bargaining. It does not give the parties an opportunity to get down to real 
bargaining, as they should do, and find out what bargaining is all about. 


Mr. Potts: If I can add to that, in subsection 40a(2), the process 
of collective bargaining involves a wnole series of subtle presentations of 
positions, tnis side and that side, and not always necessarily giving your 
whole side for obvious reasons. You are often trying to seek an area of 
compromise by very subtle and passive messages. If the employer or the 
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bargaining agent was forced to come in front of the board to justify his 
position, to demonstrate his reasonableness, in a sense it is like undressing 
in public. He is stuck. His position and his bargaining leverage is open. His 
position is no longer hidden in the sense of trying to find out where that 
compromise will ultimately go. It would be very disruptive to the process of 
collective bargaining. 


Mc. Sargeant: I will make one other comment about this. Many times 
in collective bargaining you do take unreasonable positions, but you pay for 
them. The union wants a clause that is unreasonable. I want a clause that is 
unreasonable because that is tne way I want to run my business, but I will pay 
for it. I will give an extra nickel on the wages or I will do something else. 
I will compromise on this thing. 


You are going to destroy that type of legitimate bargaining. You do not 
necessarily have to take a reasonable position in bargaining all the tim. It 
might be a business decision in the sense of whetner one is arguing that this 
is reasonable or not. Sometimes you take a very strong position because you 
want that for various reasons, put you pay for it on tne other end. lUhions 
will sometimes say, ''An extra nickel will buy that," and it is worth the 
nickel to you. However, you then might have an arbitrator say, ‘The heck with 
that,'' and this has happened under the Hospital Labour Disputes Arbitration 
Act, where you paid for it and then tne second one went to arbitration and it 
was knocked out. 


The other question one has to ask under tnis is, what does the board 
look at? Is it a subjective test whether it is reasonable? Is it an objective 
test? Is it reasonable for me, because the union has made an unreasonable 
premise, to answer with an unreasonable premise? Is that reasonable? Will the 
board consider it reasonaple? Wnat is uncompromising avout tnat? I do not know. 


Passing through this very quickly, there is one item I would like to 
point to that is not in our brief. It is a very small point. It is subsection 
40a(7) which states, ''A board of arbitration appointed under this section 
shall determine its own procedure but shall give full Opportunity to the 
parties to present their evidence and make their submissions and section 108 
applies to the board of arbitration, its decision and proceedings as if it 
were the board." 


Section 108 of the act defends against taking these things to the court 
stating, ''...shall be questioned or reviewed in any court." In my view, this 
has gone furtner tnan the Hospital Labour Disputes Arbitration Act which 
protects only the procedure, as I read that act. It does not protect the 
decision. I do not think a decision snould be protected from a review in the 
courts. Many decisions are now going forward under the Hospital Labour 
Disputes Arbitration Act challenging the decisions on all types of bases. That 
is not to say these clauses always work in the courts, because the courts say 
they are wrong, but it interests me that the word "decision" is in there. That 
is just a minor point on the way through. 


I do not think an arbitrator, unlike the board, should be insulated from 
his decision. We are dealing with first contracts where both parties have very 
important items, It is very important to an employer in a first contract, 
especially the small guy, and you are trying to tell nim that the decision of 
the arbitrator should not be reviewed by somebody else. 


Another comment we would like to make concerns subsection 40a(11). Me 
could argue this backwards and forwards. First, if there is a long strike 
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before an application--tnis issue is before the Ontario Labour Relations Board 
now but there has been no decision on it--why should you automatically have to 
reinstate employees if you have legitimately hired others? There is a question 
about that. It is probably a recognized view of labour relations tnat how to 
get them back is sometimes a bargaining point between unions. However, tnat is 
a minor point and I suppose it is getting a little esoteric. 


Let me talk to you about my concerns with tnis section. It says, ''...the 
employer shall forthwith terminate tne lockout and the employer shall 
forthwith reinstate the enployees in the bargaining unit in tne employment 
they had at the time the strike or lockout commenced."' First, it may be that I 
do not have tnese jobs any more. It may be I have lost customers during tne 
strike. Subsection 40a(12) does not deal with that. It deals with a situation 
where you have said there has been a permanent or partial discontinuance. I am 
not saying there has been a partial discontinuance. I am saying we just lost 
some business. 


It seems you can agree under clause 40a(11) (a), but clause 40a(11) (b) 
seems to be different. It seems to suggest that you bring them back by 
seniority. I do not know if this clause is meant to suggest that you bring 
them back into any position you have open. 


I suppose I should go back a little bit if you are not familiar witn 
labour relations. Clause 40a(11) (a) suggests that you reinstate them to tne 
job they had, their classification. Clause 40a(11) (b) suggests you return them 
perhaps to some other classification. There seems to be an internal conflict 
between the preamble of subsection 40a(11) and clause 40a(11) (b). 


Clause 40a(11) (b) does not say they even have to be qualified for the 
job you bring them back to, wnich I find astounding. Surely that snould be 
there. It says, '...except as may be directed by an order of the board made 
for the purpose of allowing tne employer to resume normal operations." I 
presume you would get an order of the board that this person was not qualified 
to do the job or wnatever, but it seems a long step. Wnen does the employer 
make that application? Does he have to make that application at the same time 
as the direction is being made? When does ne argue who should be reinstated 
and when and now? I think there are some foggy systems in here. If we are 
going to have this, there should be something saying, "People will be 
reinstated by seniority provided they are qualified and capable of doing the 
job, and dependent on needs." I do not know why we have to go through all this 
business about applying to the board. If it is wrong, if there is any union 
animus and so forth, I can assure you there are remedies under the board which 
are being used effectively now on recalls and so forth. 


We have a concern about the way subsection 40a(11) is structured. We say 
subsection 40a(12) does not answer tnat concern. 


I do not intend to deal with all the sections, just the ones with wnich 
we have inajor problems. 


Subsection 40a(15) obviously sets out the criteria for an arbitrator. I 
suppose one could argue apout tnis for ever. Criteria are very important as to 
what you set out and I think a lot more thinking nas to go into what you 
really think about. We get into these kinds of arguments about criteria all 
the time under the Hospital Labour Disputes Arbitration Act. I am sure you 
will have millions of kinds of criteria on what is total compensation and so 
on. 
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For instance, in the Hospital Labour Disputes Arbitration Act, many 
arbitrators have held that the ability to pay is not a relevant consideration 
because it is government financed and done on that basis. As you will recall, 
that had to be put specifically into the last act for that brief period. 


Let me deal with them as they are. I think the committee has already 
deait with clause 40a(15)(a). It should not be tnere. It is suggesting there 
should be a punitive award, and if an arbitrator is going to pe there, he 
should not be looking at the quality of the bargaining in any event. That 
snould not affect wnat his award is going to be. It is suggesting that some 
kind of punitive action be taken. That comes under other remedies, but it 
should not be for an independent arbitrator to consider. 


3:20 p.m. 


Clause 40a(15)(b) says, ‘The terms and conditions of employment, if any, 
negotiated through collective bargaining for employees performing the same or 
similar functions in the same or similar circumstances as the employees in the 
bargaining unit." First, this says that comparisons can be made only with 
organized bargaining units. My competition, especially the small employer, 
will most likely be in tne unorganized field. Way can I not be compared with 
where my competition is? This leads me to tne basket clause. 


If you say that the basket clause is arguable, clause 40a(15) (b) could 
be argued under the basket clause. However, if you take the restrictive view 
of the pasket clause, it could not, because in a sense it says that the terms 
and conditions that can be compared are only those terms and conditions of 
organized employers, i.e, negotiated througn collective bargaining. Surely 
that is wrong. Surely I as an employer am able to consider unorganized as well 
as organized. 


Mr. Potts: I can clarify this a little. The idea is, if it is truly 
a bad-faith bargaining test only, the basket clause we spoke of initially, 
clause 40a(2)(d), is read only in conjunction witn clauses (a), (b) and (c). 
That is the restrictive sense. If you apply that restrictive sense to 
subsection 40a(15), the arbitrator's nands are completely tied as to what 
kinds of factors he would consider relevant to a board of arbitration. If you 
read these clauses consistently, you get a ludicrous result. 


Mr. Sargeant: There is another problem witn comparing only with what 
is negotiated. First, negotiation is a process. You do not get everything you 
want in your first collective agreement; it is a building process. It is going 
to be totally unfair for the first employer to be compared with somebody who 
has had an agreement in place for 10 or 15 years, for instance. There may be 
many things in those types of agreements that it would be totally unfair to 
compare yourself with. It is unfair to compare tne first collective agreement 
with a fairly sophisticated ongoing relationship. 


Second, there is no limit. "...Performing the same or similar functions 
or in the same or similar circumstances as employees in the bargaining unit." 
I do not know if a geographic limit is intended or not. It may be that it is 
not fair to compare employees in Chatham with employees in Toronto, but it 
does not seem to be these kinds of restrictions. We suggest that if we are 
going to have these, these are the kinds of suggestions that should be there. 


I think clause 40a(15)(b) puts forward unfair types of criteria from an 
employer's point of view. The key criterion, the ability to pay, is not tnere 
at all. Surely from the private employer's point of view, one chief concern 
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is, what the neck can he pay? That is not even in there, whicn is really 
unbelievable. 


Mc. Taylor: For some maybe. 
Mr. Chairman: Mr. Taylor, stop neckling the witness. 


Mc. Taylor: I am not heckling the witness; I am heckling the 
government. 


Mr. Sargeant: In fairness to everybody, it may be that with the 
large employer the ability to pay is not one criterion he looks at. He looks 
at the competition and so forth. For the small employer thougn, it sure as 
heck is one of the key criteria he looks at. 


Mr. D. 2. Cooke: And what the employees earn-- 


Mc. Sargeant: Yes. 


Mr. D. R. Cooke: --or want to. 


Mr. Sargeant: Finally, I nave one comment, which I am sure you are 
going to hear froma lot of us, from the employer's point of view. In 
subsection 40a(16), you have said that the agreement should be for two years. 
If you are going to impose an agreement, that is far too long; the maximun 
should be one year from the date of certification. I do not intend to pursue 
this; it is in the prief. However, if we are going to start to establish 
relationships and we get sometning imposed on us for two years, you are going 
- to have an employer sitting there festering. M employee is not going to be 

happy all the time either. 3 


What I find fascinating about this wnole tning is that if you listen to 
unions, under the Hospital Labour Disputes Arbitration Act they want the right 
to strike. It all depends on where the bargaining strength comes fran. If you 
think you have bargaining strength, you want to strike; if you think you do 
not, you want compulsory arbitration. For instance, you see the nurses in the 
public nealth units who do not nave great bargaining strength crying to get 
compulsory arpitration because they cannot command the rates that the nurses 
command under the Hospital Labour Disputes Arbitration Act. 


Without getting into an argument about whether I think the arbitration 
system has done a good job for us, or whether it nas been realistic--there can 
certainly be many arguments about that--many of us as employers would love to 
see some of these industries let free where there is compulsory arbitration. 
However, that is a whole other issue and does not relate to first-contract 
legislation. 


Wnat does relate to first-contract legislation is we are having trouble 
finding really qualified people who are going to take on this kind of stuff. 
If we get into the why's, I tnink you are going to find numbers of then. 
Perhaps this is a side concern, but it is a growing concern out there now. 
Under the Hospital Labour Disputes Arpitration Act, one of tne real 
restrictions on this--and it is not in the bill fortunately; he can charge 
what he wants--is the fees paid to aroitrators. Be that as it may, it takes a 
pretty knowledgeable person to deal with these kinds of things. 


For the small employer, briefs are difficult. The Ontario Nurses’ 
Association, the United Steelworkers and the UAW have researcn departments. 
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They come in with a brief this nigh, full of research and so forth. It is very 
hard for the small employer to get a brief even tnis high without large 
expense. It takes a while. I nave done it. He does not have the same kinds of 
pooling arrangements. 


Interest arbitrations are frustrating from the points of view of both 
Sides. In our view, this act seems to be leading down that path. I think you 
are going to get into it more. It is going to discourage what has been, and I 
think still is, a recognized principle of free collective bargaining in tnis 
province. Real consideration snould be given to wnether the pill should 
proceed on this basis. If it does, we say it should be viewed only as a remedy 
and that for bargaining faith. 


Mr. Potts: I nave a final argument for the numbers man in this 
Organization. The minister seems to be keying in on the 15 per cent of new 
certification which does not achieve a first collective agreement. There is a 
perception that there is a problem wnen 15 per cent of new certifications do 
not result in first collective agreements. I have not seen sufficient 
resources directed to why 15 per cent in itself is a problem. 


There are numerous factors, otner than illegal or improper employer 
activities, wnich could account for tnese first certifications not resulting 
in first agreenents. Notably, some are bankruptcies. There are 
decertifications where employees may nave had a change of heart. Also, in 
situations where the union recognized it just did not have the economic clout 
to continue--this is an economic struggle in a sense; collective bargaining is 
designed as such--it walked away from negotiations, admittedly maybe after 
years of struggle, put that was the reality with which it was faced. 


It is tnis 15 per cent which I suggest that members of the committee try 
to analyse more closely. what is wrong witn an 85 per cent success rate of 
first collective negotiations? It does not strike me as being horrendous. If 


any of our children consistently ended up with 85 per cent, we would be 
delighted. 


Mc. Chairman: The statistics the Ministry of Labour has provided 
show it is closer to a 90 per cent success rate. 


Mr. Taylor: It is 89 per cent. 
Mc. Potts: That is in the 1982-83 year. 


Mr. Chairman: And the 1933-84 year. 


Mr. Potts: I am going back to 1971 to 1983, where there is a range . 
of about 32 to 89 per cent. You are right; mre recently it is 88 per cent. 


Mr. Chairman: To answer your question, those unsuccessful ones have 
been high profile and have been raised in tne Legislature. 


Mr. Potts: A couple of them have. This is the point. A couple have 
been high profile; five, six, maybe 10 in tne last three or four years when we 
are talking of 30 to 40 a year of unsuccessful first collective agreements. 
Those ones tnat are not high profile are really the substance of that 10 or 15 
per cent for which, for whatever reasons, the union did not have tne staying 
power. I do not mean in any sense that the employer drove then out, but the 
interest and the commitment were not there. 
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3:30 p.m. 


Mr. Potts: I think it goes the other way, actually, Mr. Mackenzie. 
In the course of the certification, the way our act is set up, we are 
encouraging collective bargaining. In many instances with a card majority 
system it may well nappen that in the initial organization drive the 
continuing support is not there. The reality of tne collective bargaining 
relationship is establisned through tne collective bargaining, and in that 
critical test the support was not there. 


Mr. Chairman: A number of members have indicated an interest in 
asking questions of you. 


Mr. Gillies: Mc. Sargeant, you have raised so many interesting 
points that I hope we have some time for questions because there are a number 
I would like to ask you. 


One of the last things you said merits a concern that nas been brought 
to me about the time limits. You mentioned that for a small employer 
unfamiliar with tnis area of law to retain counsel, prepare a case and have 
any hope of success within 30 days is probably unrealistic. If the bill is to 
be proceeded with, do you have any tnoughts about what that time limit snould 
be? I have been toying with moving an amendment to change it to 45 days. we do 
not want to lengthen this process unduly, but it has to be fair. 


Mr. Sarzeant: I think that would be fair. Wnat can I comment? It 
would take a TERE time, especially with a new employer. more probably more 
from a new employer's point of view, I think 45 days--you are right, one does 
not want to delay these things. 


Interestingly enough--and I am sure the members can comment on this--in 
the experience we have had with compulsory arbitration, regardless of all this 
and regardless of how quickly you get your briefs done, they still take a long 
time. In that sense if we have to have it, I do commend the bill's at least 
trying to move it along, because I do think it is fair to both employees and 
employers at least to try to get this process, if you are going to nave it, 
but I do think you need a little more preparation time. ‘hat is fair. 


Mr. Gillies: I tend to agree with you. I have a concern about the 
time lengths, because you get beyond the 30 days, 45 days or whatever it is 
and get it into the board. I can tell you om the basis of wnat I am hear ing 
there is a great deal of snickering going on around the ministry and the 
Ontario Labour Relations Board. The overwnelming feeling is tnat there is 
going to be a ministerial variance in every case, that the time prescription 
in this bill will never be met because of the logjam at the labour relations 
board. 


Mc. Sarzeant: The logjam there or tne logjam of finding an 
arbitrator that you are both happy witn? If I want a Mr. Teplitsky or someone, 
I am waiting four or five months now to have him regardless. Even if you get 
your brief prepared, you are not going to find nim. 


If you do not agree, of course, and you want to go to tne board, I would 
be very surprised if many board chairmen would want to take tnis on, to be 
honest with you; but that is tneir concern and not ours. 
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Mr. Potts: Actually, I mignt clarify that tne time limit for going 
to the board is 21 days under subsection 10: "The first hearing with a board 
of arbitration appointed under this section shall not pe later than 21 days 
after tne''--on, sorry--"'the appointment of a chairman." 


Mr. Gillies: No. I am talking about the period of time before the 
board examines it. The period of time that the parties have to prepare their 
cases is the concern. At one point I wondered whether we should be amending 
the time that the board has to deal with it, but I do not want to do that. I 
do not think we want to take the pressure off the board to clear up whatever 
logjam it has and get on with it. 


I was interested tnat in your oral presentation you said that the word 
"frustrated" indicated certain definite things to you within the context of 
contract law and collective bargaining. In your written presentation you say, 
and I am quoting fran your brief: "Given the wording of section 40a...it is 
Our concern tnat the board may well order a direction to arbitrate in 
situations where the parties have come, for a moment, to an impasse and in the 
board's view the bargaining has become 'frustrated.''' Is that what you were 
referring to in the presentation today? Is that wnat you think ''frustrated" is 
going to become under this act? 


Mc. Sargeant: Put yourself in the board's position and put yourself 
into the bargaining position. You are dealing there with the frustrated part. 
You are dealing tnere witn the thing that says the board--that is basically 
it. If I am in a position on seniority or if I am in a position here, why 
would I seek to compromise on that position if I feel tnat I am not--I do not 
know how to put this. 


If I know there is compulsory arbitration behind my thoughts, I am not 
nearly as willing to mediate and to find a compromise as I am if I know there 
is a strike or a lockout behind it. There is far mre pressure on me, on the 
employees and on everybody to bargain and to find agreements and a way out of 
impasses. I have negotiated under both, and where there is compulsory 
arbitration, I will take the private sector every time, if either tne union 
has the hammer or if I have the hammer. There are situations where I have the 
hammer and situations wnere the union has the hammer. We have got to live with 
it. At least I know where I am coming from. We all take positions and we do 
as baci off of them. We say, "let us find a third party to find tne solution 

or that. 


This is my concern. The word ''frustrated'' suggests to the party, "If you 
come to an impasse, why try to find a way out?" What is the board going to do 
with it? They come to you and say: "There are six issues. Here is tneir 
position. Here is our position. We just cannot find a way around it." That is 
what bothered me about the word. 


Mc. Gillies: I heard that before Mr. Wrye ever introduced this bill, 
there was quite a debate within the ministry and some people were actually 
pushing for a final-offer selection process. What do you think that does? Is 
it workable in this context? 


Mc. Sargeant: It all depends on what you mean by final-offer 
selection. It has been done a couple of times in school boards and things. Do 
you mean a final-offer selection on each item or do you mean a final-offer 
selection on the total proposal? 


Mr. Gillies: I do not know what they were talking about. 
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Mr. Gillies: I am intrigued by their picking one of the packages. 
Wnen we talk about the situation, the position is-- 


Mc. Sargeant: There is a problem with final-offer selection. let us 
go back four or five years to wnen we had the big push in the nurses ' 
arbitration. If there had been final-offer selection there, you would have had 
an arbitrator sitting witn 50 per cent on one hand and five per cent on tne 
other hand. 


The difficulty witn final-offer selection on a total package is that 
somebody will always have a kicker in there. I have some concerns with final 
offer selection on an issue-by-issue basis. I have been thinking about this a 
lot and I have not come across a grand solution. If someone nad a grand 
solution to this, I am sure he would have proposed it. Final-offer selection 
puts more pressure on the parties to come to an agreement. You need 
final-offer selection with some kind of net arbitrator who would sit down the 
way a judge does in a pre-case and say, "If you stick to that position, [| am 
going to go to their package.'' It takes a very talented guy to do that. I do 
not know if there are enough talented guys around. If you have that kind of 
pressure and ne also has the final say on it, then you are going to get 
somewhere in that kind of process. 


Mr. D. R. Cooke: Can you give us an example? 


Mr. Sargeant: Let us say management puts a reasonable wage package 
before us but says there will be no seniority recognition. You can fool around 
with the game. I am doing the ultimates. I am not saying they do that. let us 
say a union puts forward a terrible clause that everybody is entitled to a job 
regardless of whether he is qualified, but also includes a very reasonable 


clause on wages. You get positions you cannot live with. 


Mr. Gillies: You want to take part of it, but you do not want to 
take all of it. 


Mc. Sargeant: Exactly. 


—_— 


Mc. Potts: I would like to comment on final-offer selection. It is 
fair to say tnat the experience in many jurisdictions in the United States, 
mostly with tne public sector, nas been that the final offer, if it is going 
to work, works best with mature bargaining relationships for the simple reason 
that the parties have the sophistication to narrow down those numbers. There 
may be only three or four and tne final-offer arbitrator can analyse them 
carefully. If you end up in a first contract situation with 75 proposals on 
one side and 95 on the other, it is just a hopeless mismatch. 


Mr. Gillies: That is an excellent point. This may be the last place 
you want to explore that. 


Mr. Sargeant: You will find that the arbitrators themselves would 
hate you if you ever did that, put that is not my-- 


Mc. Gillies: True enough. 


Mc. Sargeant: Who wants to be put in that position? 


3:40 p.m. 
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Mr. Gillies: Okay. You made a very interesting point on section 40a. 
The wording in subsection 1 states that either party can make application to 
the board and say, 'We are not getting anywnere. We want to go to the 
arbitration process.'' Then in clauses (b) and (c), as you pointed out, the 
board considers failures or an uncompromising attitude on the part of the 
respondent. The way I read this is tnat you make your argument that the other 
guy has been the bad guy in the piece, whereas, as you pointed out, you could 
be the most unreasonable SOB on the block, but that might not be considered by 
the board at that point. 


Mr. Sargeant: In fairness, it may be without reasonable 
justification. I do not know. 


Mr. Gillies: I wonder wnether clause (b), instead of reading, ''the 
uncompromising nature of any bargaining position adopted by tne respondent," 
should read, “adopted by either party." Similarly, perhaps clause (c) should 
be, “the failure of either party to make reasonable efforts." I do not know. 
If anyone has any reason that snould not be, I would like to near it. That 
just strikes m. 


The point you made on subsection 1] is interesting. I am sorry our 
ministry representative is not nere because I cannot believe the ministry 
really means that at the termination of a dispute, if tnere nave been changes 
at the work place and the available job is for a tool and dye maker, under 
this act a welder can be put into that position. I cannot imagine that is 
what-- 


Mr. Sargeant: I am sure it is not. I am sure that is why they have 
"for tne purpose of allowing tne employer to resume normal Operations.'' That 
is in clause (b). 


Mr. Gillies: You are suggesting it should be more clearly worded so 
that people would be placed back in order of seniority, but they would be 
placed back in jobs for wnich they were trained and qualified. 


Mr. Sargeant: And for which there was need. 
Mc. Gillies: All right, let us leave it at that. I want to commend 
you on your brief because you have raised a lot of very interesting points. 


Mc. Sargeant: I am sorry; I find that I missed one. While we are 
close to it, subsection 13 is tne direction that working conditions are not to 
be altered after direction has been made. I want to comment on this. 


After tne conciliation. process has been gone through, tne employer is 
entitled to put new terms and conditions of employment forward. In the case of 
a small employer, those terms and conditions may be less than they were. 
Because of economic terms, he may have been arguing for something less tnan 
what was in place. If he legitimately puts those forward under the act, then 
because a direction is mde, it is very unfair to put him back into what we 
call a freeze position and make him reinstate the wages that were in place at 
the time if ne has no union agreement. To m, that clause is very unfair, 
especially if you get down the road wnen these new conditions have been in 
quite legitimately for two or tnree months. If tne arbitration board feels it 
is justified, it can make its order retroactive or whatever. To make the 
employer put in the freeze conditions again is very unfair. 


Ms. E. J. ..Smith: Where is this? 
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Mc. Sargeant: Qne must remember that freeze conditions under the act 
are somewhat different. Let me talk about this for a minute. 


For instance, you have certain proposals for wage increases that come up 
annually and it has been neld by the board that you are altering the freeze 
conditions if you do not put them in. Now look at the situation. You have been 
on strike for three months and you want to put in lower wages. All of a sudden 
this rule comes down and you are put in a freeze condition. Tne union says, 
"You have to institute new increases because that has been your practice." 
Your total conditions are frozen. There have been some arguments on this on 
freeze conditions. 


Tnat section really needs to be looked at. I do not think it is fair. If 
direction to arbitration is given to that, the arbitrator can deal with tne 
problem, but I do not think the employer snould ve forced to put back the 
conditions of employment that existed at tne time of the notice when he has 
legitimately put in new conditions. 


Mc. Gillies: I see your point. I think what the bill is trying to do 
is to avoid deliberate and malicious changes. We heard in London yesterday-- 
Mc. Sargeant: I know. There is a two-way street on this. 
Mc. Gillies: You know how it goes. The workers are on strike and 
while they are away, the employer takes all their stools away so that when 
they come back to work, they have to stand up. None of us wants that. On the 
other hand, I guess what you are getting at is tnat they are working on piece 


of equipment A, perhaps unrelated. to the strike. It is replaced witn piece of 
equipment B that is more modern. Is that a change in working conditions? 


Mr. Sargeant: Most probably not, in fairness to you. However, funny 
things nave been held to be changes in working conditions--availability of 
parking in the lot and those kinds of things. There is a whole coterie of law 
on it that suddenly you are swung back into. It might be very difficult to 


implement, depending on wnat you put in. 


Mr. Gillies: Quickly, you raise some interesting points on 
subsection 15. In regard to the (a) clause, I find it very interesting that 
the Ontario Nurses' Association, arguing as a strong proponent of tnis bikie 
had a real problem with that clause. Speaking more from the employers' point 
of view, you nave a problem witn it too. We may be on to something nere. 


Me. Sargeant: I have a problem morally. I do not think it belongs. I 


pete ated < hestennio ts 
do not think an arbitrator would think it belongs eitner. 


Mr. Gillies: We will have to go through all the briefs, but if we 
are getting some questions about that one from both sides, we may want to look 
at it. 


Ms. E. J. Smith: It is one that the ministry too suggested we take a 
close look at, as a matter of interest. 


Mr. Gillies: Good. Finally, you raised a really not issue. I do not 
want to get into it at any length, but the ability to pay is something that, 
as I recall, was brought into play in certain types of arbitration several 
years ago. 
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Mr. Sargeant: It was brought into play in tne most recent 


compensation restraint act. 
Mr. Gillies: That was it. 


Mr. Sargeant: It was brought into play because many arbitrators 
there said that it nad no relevance because you are publicly financed and so 
forth. Be that as it may, that is a whole different argument from a public 
sector point of view. They had not considered it pecause of tnose reasons. 
Surely in the private sector tnose kinds of arguments have no relevance 
whatsoever, wnether or not you believe that argument for the public sector. I 
do not propose to debate that, put it has no relevance in the private sector. 


Mr. South: Mr. Sargeant, I was very interested in your comment at 
the beginning of your presentation to the effect that unions get certified 
automatically under the present rules of the game. Why do you believe this? 
Wnat is the imbalance that the unions have? 


Mr. Sargeant: It is hard to argue, and I do not plan to in tnis 
committee because it is probably not here. In the United States there is a 
vote before a union is certified every time. Under our law if the union 
submits cards that are signed by 55 per cent or mre, it is entitled to 
automatic certification. Without getting into an argument about whether tnat 
is good or bad, consistently throughout the years the employers' point of view 


has been that there should be a vote in eacn case and tnen we would know. 


The unions have argued that if there is a vote in every case, there is 
hanky-panky going on, so we should have this automatic certification or nobody 
would get certified. In the majority of certifications now there still is a 
vote procedure if you have less than 55 per cent and more than 45 per cent. 
Usually unions do not apply unless they have the cards in place, and in mst 
cases--I do not know the statistics entirely but I suspect up to 90 per 
cent--they are what we call automatically certified. 


I admit that the small employer who thinks he has been the grandpapa has 
a hard time with that. Conceptually, he does not believe it. There has been no 
vote, he does not see that, he just sees cards and he is under the impression, 
and the argument goes, that employees have signed these cards because of peer 
pressure or wnatever, and they have not meant it. I do not wish to get into 
tnat debate because I do not tnink it has anything to do with first-contract 
legislation. 


The only thing it does have to do witn is, if you get automatically 
certified and then get guaranteed a first collective agreement because they 
arbitrated against you, you are going to have a lot of small employers out 
there wondering what this government is doing to them. 


Mr. South: How do the other jurisdictions tnat have votes register 
the vote? 


Mr. Sargeant: We have votes here in certain circumstances. You agree 
on who the bargaining unit is and the ministry sends it in. 


Mr. Scuth: Is it a private vote? 
Mr. Sargeant: It is conducted py the ministry. 
Mr. South: By ballot? 
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Mc. Sargeant: By secret pallot. Then they just count tne up. 


Mr. Taylor: I want to express my appreciation for your brief and 
comments. In many way it manifests the reasons for the Conservatives’ position 
on the bill; that is, voting in opposition to tne principle of the pill in the 
House. 


Mr. D. 8. Cooke: We are grateful you found some reasons. 


Mr. Taylor: Thank you for interrupting; that assists me as well. As 
a matter of ah it reinforces some of the comments I nave made during tne 
past number of weeks in these hearings and some of the questions and responses 
Il have tried to elicit fron som of tne witnesses. 


What troubles me is that I have not been truly able to identify the 
extent of the evil we are trying to address by tnis legislation. Surely if we 
are going to legislate in what in my view is a very profound way--tnat is, by 
imposing a contract rather than arriving at a freely negotiated contract--that 
is a great deviation from the principle of the process both from a union point 
of view and from a management point of view. 


Again, that is how I understand it. I have already confessed that I know 
very little about labour relations and less about labour law. When we have 
experienced strikes in Ontario, such as those at the Toronto Transit 
Commission or by the elevator operators and so on in the past, there has been 
consistent resistance to the imposition of legislation that would force a 
settlement. Tnat resistance has come from organized labour and from the New 
Democratic Party. | 


Here we have a seeming urgency and a very keen desire to provide now for 
arbitrated settlements, and I have not been able to identify that evil. After 
looking at sone statistics we received yesterday after some prompting, we find 
that in the year 1983-84 the total number of nonconstruction industry 
certifications for which information is available, excluding negotiations in 
progress, was 344. Of those 344, 306 achieved first agreements. Of the 
remaining 38, eight firms went out of business and their plants were closed. 
In the remaining 30, first agreements were not achieved because of the 
termination of bargaining rights or because negotiations lapsed. 


That is hardly a compelling reason for the severity of the legislation 
that is before us today. Can you assist me in trying to uncover some sort of 
motivation or reason for the change in principle or philosopny ? 


Mr. Sargeant: This is my brief. You are speaking to convert iC ae 
guess, in fairness. I have very great difficulty in finding any reasons for 
it. As we said, I think it is overreacting to a couple of situations. Not all 
employers have been clean; I would be loath to say that. But the board has put 
forward very effective remedies, and those remedies are in place. I do not see 
the overall necessity for this act. 


Let us speak nonestly. Fran a union point of view, it is obviously 
wonderful to have it. It is a great organizing tool. In a sense, 1t is an 
organizing tool that I can put forward to employees and say: "You do not nave 
to go on strike to get better conditions. You always have a way to go to get 


compulsory arbitration. It will not cost you anything." 
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let us talk about self-interest. If I were in the union position, I 
would be putting this forward because it is a very strong organizing weapon 
that one can use. I do not begrudge tnat. That is the nature of tnis ball 
game. However, as far as needs go, I do not see those needs. 


We have mentioned some of the employers we deal with. For instance, at 
Fleck there was a long strike, put tnere was an agreement there. There has 
been a second agreement and a third agreement. It did come about. It took a 
strike, but tnere were agreements. We have nad Radio Snack wnere there was an 
agreement, and there are agreements that were hard, tough, and going for the 
second time around. 


What the act suggests--and I do not know; one has to look at this in a 
bit of perspective--what I think the concern is, and what I do not think is 
recognized, is that there is a difference between hard bargaining and what 
some people out there may think is fair. Some people may not think it is fair 
for somebody to get $5 an hour, $5.50 an hour or $6 an nour, put maybe tnat is 
all they are going to get from the employer's point of view. 


From tne employer's point of view, it may not be fair tnat he has to pay 
$8, but if you are in a satellite industry that is providing parts to Chrysler 
or General Motors, the United Auto Workers comes in and says, ''You have to pay 
this or forget it.'' It is not always the employer that has the strong 
bargaining power. There are times wnen we have to eat a lot of things on our 
side too, but that is the nature of wnat the process is all about. We seem to 
be trying to institute something else as a different process so maybe we can 
turn the whole system over to a different system. 


Wnat is reasonable? Is it reasonable for an arbitrator to say, "If you 
take the rate of inflation, you take this, you take that and you compare this, 
what will be fair''? That, to m, is not bargaining in many ways. It may be 
bargaining in justifying your position but it might not be bargaining. 


The fact that you might go to arbitration and get sometning better is 
surely no reason to impose it. It seems what this issue is coming down to a 
little pit is saying, 'We do not have the strength to do it on our own; so 
give us sometning so that we can get better conditions". 


It may be equally true fron the employer's point of view where it will 
Say, ‘The union is asking too much, so I will use the system too." Frankly, I 
do not think that is the way tne system should be used. What we are into and 
what we have recognized, and on the whole I think it has worked remarkably 
well, is the process of economic determination. When you come down to the 
justification, it is, "An I going to strike over the issue or not?" Then the 
employer asks, "'Can I take a strike on this issue or not?" 


The labour relations board has recognized that there is a difference 
between what is called hard bargaining and what may or may not, in somebody 
else's terms, be reasonable. This bill is going away from that in the first 
bargaining, wnich we do not ask in other sets of bargaining. We ask as number 
one, and I agree with this, that one should recognize unions. One should not 
bargain to get away from unions. One should not bargain to do this or that; 
that is bargaining in bad faitn. Those are covered by the act. 


I do not see the justification. I think this is putting a different type 
of emphasis into the process that has not been recognized by this province. A 
situation of first collective bargaining should be introducing a system so 
both parties can get introduced. The employer can say: "Because you people 
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have joined tne union does not mean you are going to get better terms and 
conditions than what I have been paying. I have the hammer. If I want to pay 
you $5.25 an hour, that is what it is going to be. You can have your union, 
you can have your justification, we will have cneckoffs, we will have tne 
whole business. I would like you to be represented. Frankly, 1 would not like 
to pay you on the ability to pay." . 


Toe union could come in and say: "Sam, I know that you may not be aple 
to afford it, and we do not want to put you out of business, but we are going 
to reduce your line so it is almost negligiple. I want the $9 and I am going 
toRseteite 


We have to recognize that in bargaining, all sides do not come in equal 
at all times. In a sense, this is trying to put an equality principle in the 
first collective negotiations, into an arbitration process. It is not 
collective bargaining; it is something else. 


Mr. Potts: I want to address the question Mr. Taylor raised. Mr. 
Sargeant talked about what he perceives as a good organizational tool. I am 
sure you have been presented with briefs from unions that have made exactly 
that point. Maybe on the basis, as a social policy or as an organizational 
tool, the act could be justified. That is a strange way of going about 
providing an organizational tool but, none the less, there Pots. 


You may have these numbers in front of you--they are Ministry of Labour 
statistics--but of the 33 agreements imposed in other jurisdictions before 
1981, only one continues in operation. That does not suggest to me that the 
employer has necessarily been digging away at the union all that time. Rather, 
the support was not there and the protracted negotiations were part and parcel 
-of the fact tnat the support was not there. Once the agreement was imposed and 
once it ran its course, the employees exercised tneir democratic right to 
decertify the union; that was the end of the relationship. A number of other 
jurisdictions do not see it as a good organizational tool at all. 


4 p.m. 


Mc. Taylor: Wnat I am trying to struggle with is the identification 
of the evil. Is the evil a strike? I nave heard in past submissions that the 
evil is these protracted, ugly, unwanted strikes. ‘hat has been one 
suggestion. Then there are suggestions that it may be something else. It is a 
matter of identifying that evil. If I can identify it, I may be able to solve 
that in some other way, because that evil seems to repeat itself in second 
contracts or fourth contracts. 


Mc. Sargeant: In fairness to you, what a union would argue with you 
is that the evil tney see in first collective bargainging, if there is a 
strong employer who has a hammer, e.g. Eaton's, is that the union is forced to 
take such a lousy contract that it will not be able to establish a working 
relationship and will be decertified almost immediately, forced to take a long 
strike, forced to do both or forced to abandon it. I think that isysin 
fairness, what a union perceives as tne evil. 


In a sense, that is interesting. It gets back to my point. You get into 
philosophical views. If that is the evil we are trying to correct, if we do 
not think--in some places we are trying to place our judgement--a union should 
be able to taxe a lousy collective agreement, if we do not tnink that is fair 
and that somehow there should be a fairness aspect to this, we should have a 
third party tnere arbitrating what these people should get on various 


criteria, terms and so on. 
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To me, that is a wholly different system. It has not been justified to 
me in this province by tne attitudes of employers. Employers and unions 
both--and I will say this--have been very responsible on the whole in coming 
to first collective agreements. That evil is not there. However, I do say that 
if this contract legislation is put forward, we are going to get fewer 
voluntary first collective agreements. 


Mr. Taylor: Do you think you will get a proliferation of 
unionization of small businesses? 


Mr. Sargeant: Maybe. It certainly is a useful bargaining tool. That 


is not what concerns me; that is fair enougn. If employees want to join 
unions, that is terrific. 


Mr. Taylor: Nobody is arguing against that. That is contemplated by 
the act. I was wondering whether selling the legislation would prompt a 
proliferation of activities. 


Mc. Sargeant: I think so. It is much easier to tell employees, and 
for good reasons: "You will not have to strike on this; we will get you a 
first contract. We will guarantee you a first contract because this act gives 
a right to apply. There will be never any economic pressure on you. You will 
get your pay retroactively and so forth.'' wnat is missing from that quota, 
from the employer's point of view, is that he has the same kind of bargaining 
pressure to deal with. They are not taking the risk of losing wages for two or 
three weeks or whatever. That is the process. 


Ms. E. J. Smith: To take that up, you mentioned the pnilosophical 
thing. I agree; I do not think there is anything wrong with seeing that there 
is not an imbalance that is so heavy in some cases as to create injustice. 
That is what the bill is about. I do not have any problem with saying that. 


I agree with your point that tne imbalance could conceivably be on the 
part of the small employer witn a big union. If that existed, it would be 
redressed. We have heard a lot from tne bigger unions. They have said to us 
they do not bring in big settlements such as they have in their own major 
plants put, rather, small settlements suitable to small businesses. I am 
taking only their word for it, but I am assuming that could also be addressed 
in this situation. Therefore, pnilosophically, you are looking for a fairer 
balance in the first settlement. 


You were talking in the first place about about the business of how, 
before you go to arbitration, you may have already given up certain positions 
in your negotiations. Under this act you would not give up any positions; 
rather you would keep in your strongest position so when you go to 
arbitration, you would have your strongest face forward. 


I thought that was why labour negotiations were done so completely in 
confidentiality and secrecy. If you do not resolve it, you go back to square 
one, and the things you have discussed, since they were not agreed upon, are 
no longer part of your position. I thought this is the way it was. I would 
like you to correct me if I am wrong. 


Any negotiations I nave ever been involved with were negotiations with 
the city hall's union. My impression was that nothing was ever allowed out 
because this very situation you have suggested would occur. People will not 
give at all because it might become-- ? 
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Mr. Sargeant: You are rignt in a sense. You do have a process. 
Negotiations usually are neld in camera and people take positions. When you go 
before an arbitrator under the Hospital Labour Disputes Arbitration Act, ne 
usually does not know what has gone on in tne bargaining. He nas tne issues 


and the positions before him. 
Ms. E. J. Smith: That could be bad. 


Mc. Sargeant: He has your original position and their position; he 
does not have the compromise positions that go forward and backward. The 
problem we have found, though, is that one does not get to bargain the 

compromises because there is no incentive. There is no incentive to start 


packaging your, "I will do this if you will do that," and so forth. 


There is not the same incentive to start finding compromise positions if 
there is compulsory arbitration behind you, especially in the case of a new 
employer. The new employer says to me as a consuLtant: 'Why snould I give up 
anything and do this? I might as well keep to the strong position." There is 
not the same incentive. That is the only point. 


. Ms. E. J. Smith: We are hearing presentations on the two sides. You 
are saying there is no incentive to settle. ‘he other side says they should 
get to arbitration immediately. 


I could go back to some of the comments when the bill first came in 
which suggested we nad a happy medium. There was enough disincentive for a 
strike to make people work at a bargain; yet the fact that it was tnere would 
make an employer possibly more willing to recognize an obligation to bargain. 
This is a first-contract problem; an employer wno says, ‘Why the heck should I 
have to bargain?" 


Mc. Sargeant: That is a different quality, though. 


‘Ms. E. J. Smith: We are talking about the fact that it was only 38 
out of 344; it is tne hard-case situations we are looking at. 


Mr. Sargeant: I suggest to you, and nobody is going to prove me 
right or wrong until we go forward with this, that there will be far fewer 
settlements and first contracts than there are now. 


Ms. E. J. Smith: I am hearing tinat and I am worried about it. Still, 
we all have been in the position to see your few might become such a heavy 
problem. As we all know, all tnose statistics can be used every which way. ‘The 
ones that are not settled make up a small statistic, but the other statistic 


we get is what a big percentage of strikes come in the first contract. That is 
the balancing statistic. 


Mc. Sargeant: On tne other hand, there are some of the high-profile 
ones. For instance, it seems to me the United Steelworkers’ brief mentioned 
the Snaw-Almex Industries itd. dispute. That is about tne third or four th 
agreement; that is not even a first-contract relationsnip. 


Ms. E. J. Smith: I an talking apout tne first-contract ones. 


Mr. Sargeant: I am saying some of the high-profile ones are not 
first-contract ones. 
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It is clear to me wnat tne freeze condition in supsection 13 is trying 
to prevent. I do not see it as a problem. This means you go back to the status 
quo until you settle your agreement. It prevents punitive side measures by the 
employer whicn put undue pressure. I have trouble knowing what you are 
Suggesting instead of tnat. I understand clearly what it means. I do not know 
what abuses you think are going to put in there that we should reword it to 
prevent. 


4:10 p.m. 


Mr. Sargeant: I can understand the concern on tnat level. This is 
the problem you get into. It gets very difficult. Om the other hand, let me 
put a scenario to you, because we have had this occur. 


Suppose an employer, because of hard times in business or because ne has 
a new business or whatever, is paying some guy $10 and wants to negotiate 
$9.50, just to put it into a silly perspective for a moment. He institutes the 
$9.50 afterwards. This says he has to put back tne $10. 1et us suppose tne 
arbitrator decides the $9.50 is correct, based on all the evidence. Does ne go 
and get it back from the employees retroactively? 


Ms. E, J. Smith: No, because that is part of the first collective 
agreement. 


Mr. Sargeant: That is the problem I have. 


Ms. E. J. Smith: I gather you are presenting a scenario where he was 
paying $10 and then they discussed this, that and the next thing, maybe 
holidays with pay and all kinds of wonderful things, and the pay drops dow to 
$9.50. Obviously, there are some good reasons, tnings tnat have come out, to 
make that justifiable. That is all part of a new agreement. Assuming the new 
agreement went retroactive, tnen so would tne lower pay. 


Mr. Sargeant: How are you going to recover that? I just ask you the 


question. I do not know. It is very difficult to recover. 


Ms. E. J. Smith: I assume that then neither of you would agree on 
retroactivity. 


Mr. Sarzeant: However, tne arbitrator can award it. 


There might be lots of other conditions; for instance, the one I gave 
you about the wage increase. With regard to these freeze conditions, it nas 
been held that if you have been getting your wage increase every June, it 
breaches the freeze conditions iF I do not give you another increase in June. 
If it happens that the freeze condition is over in May and we strike for a 
wnile and then you put back the freeze, am I obligated now to put in an 
increase even thougn I am going to arbitration? It presents some real 
problems. These freeze conditions are not as simple as you think. Lots of 
things are caused by a freeze. You cannot change working terms and conditions. 


Ms, E. J. Smith: This is a nonunionized company, so it probably does 
not have a very complicated agreement on working terms and conditions. 


Inter jection: Then they are unionized. 
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Ms. E. J. Smith: No, it is a first agreement and they have not made 
a contract. 


Mc. Sarzeant: It is a first agreement, but they do have terms and 
conditions. 


Ms. E. J. Smith: Let me get this clear. In subsection 40a(13) we are 
talking about a first agreement, so tney do not have a contract and they have 
not made a contract, which is in the last tnree words. 


Mr. Sargeant: The terms tnat are frozen are the terms they nad in 
place. They have terms in place. ‘They have annual increases. They nave 
vacation policies. They have all kinds of policies in place. Those are the 
things that are frozen. 


For instance, I had a case in front of the board where we had Saturday 
overtime work for people. The board recognized that because of economic 
conditions we could not do that. However, we were in freeze conditions so the 
board said, "You had a practice of Saturday work; you cannot stop that 
practice.'' If I were in freeze conditions and had gone past the freeze and 
instituted a new work week in wnich I did not have Saturday work for good 
business reasons, and tne freeze gets plunked back on, do I have to start 
Saturday work again? 


Ms. E. J. Smith: Were you not on Saturday work wnen it started? 


Obviously, you and I are not negotiating every contract. I am assuming, 
the details of the kind of thing you are talking about are going to be part of 
our first-contract agreement or else we are not going to reacn an agreement; 
we are going to arbitration anyhow. Otherwise, we are going to work out these 
details. How can you correct tnis other than our getting into things sucn as 
Saturday work? How would you correct subsection 13 and still leave in 
prevention of the abuse that is possible as a pressure method? We are trying 
to improve an act. I know what the intention is. 


Mr. Sargeant: I do not think you need subsection 13. There are 
remedies under the Labour Relations Act wnereby if you put in terms and 
conditions that were so onerous it would be bargaining in bad faith or 
whatever, and there are other renedies under the act. There are all kinds of 
things a union would be very quick to bring forward. I do not think you need 
the freeze. 

Ms. E. J. Smith: Tney do not have a union. 

Mr. Sargeant: Of course they have a union. 

Ms. E. J. Smith: They are negotiating a contract. 

Mr. Sargeant: But they have a union. 

Ms. E. J. Smith: They have been certified; okay. 

Mr. Gillies: They are there; they just do not have a contract. 


Mc. Sargeant: Other remedies are available under the act, if you are 
trying to do it for those kinds of purposes. 


Ms. E. J. Smith: You have no specific improvements you would 
recommend to this. You would just recommend getting rid of it. 
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Ms. E. J. Smith: That is all. I just wondered whether you had any 
suggestions for improving it. 

Tne only other point I want to mention briefly is the apility to pay. We 
have had it pointed out to us so often that obviously the workers themselves 
are not going to try to demand wages that cannot be paid, and if an employer 
demonstrates an inability to pay, they are not going to ask for it. 


Mr. Sargeant: I suppose we live in an ideal world where one says 
that is true, but a lot of times in tne negotiations nobody believes it. 


Ms. E. J. Smith: In Germany tney have labour on their boards so that 
they know what the ability to pay is. I believe that is right, is it not? 


Mr. Taylor: On the board of directors? 

Ms. E. J. Smith: Appointed to tne boards of directors. 

Mr. Sargeant: It was very interesting. They tried that in the United 
States and the poor guy, Fraser, was really--that is a whole new concept; I 
will not get into tnat one. 

Ms. E. J. Snith: I mow. I just mean it is not so ridiculous. 

Mc. Taylor: The directors do not make the decisions. 

Mr. Sargeant: They nave a different system in Germany. 


Mc. Chairman: In view of the time, we will put that aside. The final 
comment, Mr. Mackenzie. 


Mr. Mackenzie: I will pass. 
Mr. Chairman: I think we had best move on, then. mr. Sargeant and 
Mr. Potts, thank you for your presentation. It was thoughtful and at times 


provocative. 


Mc. Sargeant: Thank you. I enjoyed having tne Opportunity to present 
ib. 

Ms. E, J. Smith: 1 thought it was a very good presentation, even 
though I did not agree with it. 

Mc. Taylor: Just because you work Saturdays, that is all. 


Mr. Chairman: The next presentation is from Fitzhenry and Whiteside 
Ltd., the publishing company. We have Robert Fitznenry with us. 


Mr. Fitzhenry, thank you for coming before the committee. We welcome 
your views. 


FITZHENRY AND WHITESIDE LTD. 


Mr. Fitzhenry: Good afternoon. As president of Fitzhenry and 
Whiteside, I am a Canadian book publisher and I am a small businessman. Our 
firm employs about 100 persons and we were certified in two bargaining units 
last fall into the Toronto Typographical Union. 
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I am grateful for an opportunity to present our case here this 
afternoon. I feel a bit like a concert pianist who is asked to give a concert 
while learning to play the piano. We have been in negotiations since last 
fall. We have had 14 meetings and we have yet to get to salary considerations 
or job classifications. 


Each one of tnese meetings has involved four mempers of our staff on the 
union side and three members of our staff on the management side. There are 
seven members. In the case of the union members it always involves a full day, 
because if the meetings are suspended prematurely, union members of our statf 
retire for private consultations. To be sure, the TIU nas agreed to reimburse 
our salaries for the union members, and so far it has paid about a third, or 
through January. Of course, reimbursement is really a minor part of the 
problem. The major part is the loss of time for voth union members and 
management. That bleeds us. 


Fourteen meetings of seven hours a day, let us say, for the union and an 
average of five hours a day for the management means that we have lost more 
than 17 man-weeks, and there is a lot more to be lost in time. Of course, this 
loss is in addition to the usual absenteeism for illness and personal reasons. 


4:20 p.m. 


For instance, on February 24, when we had a bargaining meeting and four 
members of our warehouse were at the bargaining meeting, we had a total of ll 
persons absent from our warehouse with excuses, with reasons such as visits to 
doctors, hospital checkups and one thing or another. I might say that on that 
afternoon, the official bargaining session was over at 1:30 p.m. Yet not one 
of our four members returned to our warehouse, which was a mile and a half 
distant. 


In addition to enlarged absenteeism, we feel the quality of our work is 
suffering. On February 28, we received a letter from Paragrapn Book Store and 
Cafe in Montreal that says: "Most of the books in this shipment appear to have 
been put through a paper shredder and trash compactor. Three of the books were 
clearly another store's shopworn returns, with the store's prices marked in 
pencil. Please arrange to have books cited replaced as soon as possible." 


That is an expensive and disheartening letter to receive. Apparently, 
neither our pickers nor packers exercised the elementary and rudimentary care 
to see that saleable books were sent to our customers. Incidentally, it costs 
three times as much to accept books for return as it does to ship them. That 
is just the logistics of the case. At present, we have 40 skids of returns, 
which computes to somewhere between 24,000 and 25,000 books, which we have yet 
to process. The head of our returns department is on our bargaining committee. 
When customers do not get credit for their returns, they do not pay their 
bills. 


Furthermore, we feel we are suffering from a slowdown. This is not 
something we can really prove, but after 20 years in business we are able to 
appraise performance witn a fairly practised eye. We are more seriously behind 
in our orders than we have ever been at this time of year. This kind of backup 
usually occurs in tne fall, when we are doing twice as much business as we are 
now. In the past, it has always been our practice to ask our office staff to 
help in the warehouse. I myself have gone with a management team to the 
warehouse, with profit; we have always learned something while we were aiding 
the fulfilment process. However, the union feels that is illegal because we 


have two bargaining units. One bargaining unit should not be helping or 
interfering with tne other. 


R-38 


It is an axiom that unions are less interested in production than 
management is, despite tne fact that the great labour leader Samuel Gompers 
said, 'The worst crime against working people is a company wich fails to 
Operate at a profit." As we know, production is profit. It falls to management 
to absorb production losses and take the blame when they occur. 


Your committee is up to its eyeballs in briefs. It behooves m and my 
firm to make as brief a brief as possible and we are trying to do this. Still, 
we ask you to walk a mile in our moccasins, because we feel we have been much 
more willing than the union to negotiate. After 14 meetings, with salaries and 
work cise eeeaion issues still not addressed and the union still insisting 
on bargaining during business hours and refusing to bargain after them, we 
feel we are being bled by the loss of staff time, the general slowdown and 
eroding morale. Therefore, we applied for conciliation. 


We ask: "What is the union's game? Why is the pace so leisurely?" One 
always reads it is management that is the recalcitrant one. We submit that the 
union is in no hurry because it sees the passage of the first-contract 
legislation as so assured that by late spring first-contract legislation will 
be in place and a contract between Fitzhenry and whiteside and the Toronto 
Typographical Union will be imposed. Moreover, this contract will extend for 
two years and its salaries and job classifications can be made retroactive. 
Yet we cannot raise the price of our books retroactively. 


Tne union says: 'Wnat is the rush? We have them weakened and bleeding. 
The longer this kind of sitzkrieg ensues, the better." As we neard earlier 
this afternoon, tne union has no risk in the situation. It does not have to 
put its principles o the line with work stoppage. As my predecessor said, 
there is no economic deterinination. 


in his statement to the Legislature on the proposed first-contract 
legislation on November 26, 1985, the Minister of Labour (Mr. Wrye) said: "I 
an not suggesting a risk-free alternative to the present system. By its 
nature, bargaining is an adversarial process, and participants must be 
prepared tor sacrifices that may be necessary to advance their interests at 
the bargaining table." 


We ask, where is the sacrifice in the present TIU slow negotiation 
tactics? The minister went on to say: "At the same time, it is vital to 
preserve the incentive for parties to try to negotiate their ow 
agreements...The employer and tne trade union are best qualified to decide 
what terias are essential to an effective day-to-day relationsnip."' 


As an employer, how can Fitzhenry and Whiteside negotiate with the TIU 
as a trade union wnen the TIU apparently does not wish to bargain seriously? 


To be sure, when the TIU was certified at Fitzhenry and Whiteside, the 
management was surprised. We did some self-analysis to determine why we were 
surprised. We found our job entry levels are low and we are more than willing 
to address tnis problem, but after 14 meetings we have not been able to get 
around to it. 


Incidentally, while our entry levels are low, our total wage package at 
16.9 per cent of sales is better than the average of 15 large Canadian 
publishing nouses, which is 16.5 per cent. Mh the other hand, our executive 
compensation is low or lower, with general and administrative costs at 5.9 per 
ak compared to tne average of 6.9 per cent for these same 15 publishing 
ouses. 
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In total, we are paying out more to tne whole staff, but apparently we 
are not paying out enough to our new members. Witnin the constraints of our 
average one per cent net profit for the past six years, we are willing to 
amend this, but there has been no opportunity, not even at tne first 
conciliation meeting, which was held yesterday. Our team arrived at the hotel 
at 8:30 a.m. to review tne union's wage package and the rest of its proposals 
for the meeting scheduled at 10 o'clock. The meeting did not start at 10 
o'clock. It did not even start at 10:30, 11 or 11:30. It started at three 
o'clock. At tnat time, the TIU really did not have a proposal. Naturally, by 
the end of the day we had not got to wage or salary classification proposals. 


We have no philosophical objections to unions. Last year, we published 
the Eaton Drive, a book by an Eaton union organizer that went into two 
printings. I am probably the oldest person in this room. I clearly remember 
the urgent need for unions during tne Depression, but unions nave come of age. 


4:30 pm. 


I think we all know this legislation is destined to pass. Many of us are 
opposed to it. We believe it is unfair in tnat it removes the adversarial test 
of strength component necessary to good bargaining. It is unfair because it 
extinguishes the employer's rignt, at the risk of strike, to say no and it 
forces us to accept a contract based on other collective bargaining 
agreements. There is none in our type of publishing. 


However, nobody said this world was fair. We know, moreover, that the 
United States has had compulsory arbitration in many of its public services 
for 10 years--and I am sure you have heard this many times during the many 
hearings that you have held--and that 450 or so first contracts are now in 
force in the US. We know that respected surveys show tnese contracts specify 
wage increases whicn are 16 to 61 per cent above the prevailing rates. 


In our Labour-intensive company--and please remember that a coiputer 
cannot read a manuscript, nor can a computer take a book froma book shelf, 
pack and ship it--wnere there was an average of one per cent net profit for 
the past six years, a l6-per cent wage increase would close our doors. Though 
this legislation will douptless pass, surely it does not have to pass in its 
entirety. 


We supmit no mandatory contract should be retroactive. We submit no 
mandatory contract should be for more than one year. the omibus provisions of 
the pending first-contract legislation remind me of what Ambrose Bierce said 
apout bigamy. "Bigamy is trying to get more out of life than there is in it.” 


Tnank you. 


Mc. Chairman: Thank you, Mr. Fitzhenry. There are some questions 
from members of the conmittee. 





Ms. E. J. Snith: I find your presentation very good and very 
interesting. It raises points that we do hear. 


Mc. Chairman: I would encourage you to speak up. 


Ms. E. J. Smith: Oh, sorry. Hearing your case, 1 cannot help 
wonder ing whether you are one of the cases where it might seem that the union 
is stronger tnan management, and where what is proposed here would actually 
prove more beneficial to you tnan nonbeneficial. I am just taking your point 
of view on this. I am not trying to be an arbiter. 
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It would sound as if you are almost into bad-faitn bargaining on the 
side of the union. Having said that, if it were true--rather than saying it is 
true--would you not then benefit by first-contract arbitration? 


Mr. Fitzhenry: We do not feel we would because the adversarial 
component is removed. What is an arbitrator who comes in going to use for 
other collective agreements? There is none. What is he going to use as a 
standard? 


Ms. E. J. Snith: I presume he is going to look at things such as 
your one per cent profit. I would be horrified if he came in with a 16 per 
cent raise, unless it is one per cent of such a huge amount that percentages 
are not relevant. 


Mc. Fitzhenry: Yes, that is true. Let us hope he would look at that. 
On the other nand, we have had propositions where wage increases have been 
suggested which were simply impossible, even witn firms such as Eaton's. Did 
not Eaton's say finally it was not going to put up with this kind of wage 
increase and offered to discharge half the staff in Brandon, Manitoba? I 
believe it did. 


The Tandy television company--wnat is the name of it? 
Mr. Chairman: Radio Shack. 


Mr. Fitzhenry: Radio Shack, tne same thing. Finally, tne employees 
went for a freeze because the suggested wage scale was just too rich. The 
point I really want to make is that warehouse work is largely umskilled. We 
have probably 40 persons in the warenouse who are unskilled. God forbid, 
because some of them have been with us for some time, but tne work would not 
be that difficult to replace. 


Ms. E. J. Gnith: Yes, I understand that. 


Mr. Fitzhenry: I do not quite understand wnat hold the union would 
have on us in the event it wanted to strike. 


Ms. E. J. Smith: You are suggesting they are doing such things as 
prolonging meetings, not attending meetings, creating situations tnat are 
financially very-- 


Mc. Fitzhenry: They know this first contract is not a prospect and 
they do not really nave to earn it to get it. They do not have to tnreaten us 
with work stoppage. They are going to get it anyway. 


Ms. E. J. Smith: I do not think that is the full intention here, but 
I will not address that. 


Mr. Taylor: It is not the intention, but there is concern that it 
may be the result. 


Ms. E. J. Smith: It mignt be the intention that immediate access 
would provide for that situation, ratner than the present legislation. 


Mr. Fitzhenry: They are draining us in the prospect. We cannot prove 
a work stoppage. We are trying to devise some methods. We know it exists. You 
cannot be in ousiness for 20 years and not «now wnen a slowdown is occurring. 
As I said, usually at this time of the year things are very smooth for us 
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because business is not that good. Yet here we are, backed up with 25,000 
books wnich nave not been processed. 


Ms. Ene). colt, res". 

Mc. Chairman: Are tnere any other questions by members of the 
committee? Mc. Fitzhenry, thank you very much. It is good to nave a small 
businessman, as you call yourself, come before the committee with very 
specific examples of his concerns. 

Mc. Fitzhenry: Thank you very much. I am very grateful. 

Mr. Chairman: That completes the agenda for today. We will begin 
tomorrow morning at 10 o'clock with Mathews, Dinsdale and Clark, Labour 
lawyers. 


Tne committee adjourned at 4:37 p.m. 
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The committee met at 10:12 a.m. in committee room 2. 


LABOUR RELATIONS AMENDMENT ACT 
(cont inued ) 


Resuming consideration of Bill 65, An Act to amend the Labour Relations 
Act. 


Mr. Chairman: We have two groups appearing this morning. ‘The third 
group that was scheduled to appear, the Ontario Public Service Employees 
Union, has rescheduled to a later date so that we have only two groups this 
morning. The second group has agreed to try to come a little early so that 
there is no gap there. We have a full afternoon with three groups. 


This morning we have witn us Mr. Wilson and Mr. Binning from the firm 
Mathews, Dinsdale and Clark. Would you come up to the table? You gentlemen 
know that the Legislature has cnarged this committee with examining Bill 65, 
holding public hearings and proposing any amendments that the committee might, 
in its wisdom, decide to take back to the Legislature. We are now in the 
middle of our public hearings, and at the end of next week we will deal with 
clause-by-clause debate before reporting back to the Legislature when we go 
back in session later in April. 


We welcome you here. We have heard your firm's name mentioned in 
dispatches and we are anxious to hear from you. 


Mc. Taylor: In Ottawa, as a matter ofafact. 
Mr. Chairman: In Ottawa, yes. Welcome to the committee. 
MATHEWS, DINSDALE AND CLARK 


Me. Wilson: Thank you. My name is Mr. Wilson. Mr. sinning, senior 
partner at Mathews, Dinsdale and Clark, is on ny left. As you may know, 
Mathews, Dinsdale and Clark has a very active labour relations practice. We 
advise management. We are very active in tne area of negotiating collective 
agreements, and we estimate that we are at the table some 175 times a year. We 
can also advise this comnittee that we are actively involved in interest 
arbitration. It is with this background that we come to you today. 


In December we wrote to the Minister of Labour (Mr. Wrye) requesting an 
opportunity to discuss this bill witn him. We have enclosed a copy of that in 
this brief; we will speak to it later. We thank tne committee for an 
opportunity to put our views forward. We will deal with the issues we raise in 
that letter. We will deal in particular witn two items in this bill that cause 
us serious concern. One is subsection 40a(2) of tne act as set fortn in 
section 1 of the bill, dealing with access to first arbitration, and the 
second issue is subsection 40a(1L5), wnich deals with the criteria on which the 
arbitrator will base his or her decision. 
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We would also be pleased to answer any questions you might have. We will 
at that time also make some comment with respect to subsection 40a(13), wnich 
deals with the freeze. 


let us then turn directly to supsection 40a(2), the access clause. You 
have the brief before you. We apologize that we did not get it to you earlier 
for you to have read it in advance. Perhaps we could walk through tnat at this 
point. 


It is our understanding tnat the goal of this proposed legislation is to 
encourage parties to make a greater effort to negotiate their first collective 
agreement by providing for first collective agreement arbitration if there is 
an impasse. We would submit that it is widely recognized, however, that 
interest arbitration has precisely tne opposite effect. It is widely 
recognized, we would submit, tnat there is a narcotic and chilling effect that 
is caused by interest arbitration. 


We refer you to the 1968 task force report on labour relations, where it 
is indicated, "One of the worst features of compulsory arbitration is its 
potentially corrosive effect on the decision-making process." That committee 
went on to say: 

"There will be a tendency,'' witn interest arbitration, "to hold back a 
little for fear of establishing a new floor or ceiling for tne arbitration. 
There will be an equal reluctance on poth sides to concede anything lest it be 
something the arbitrator might force them to give in his award." 


We can tell this committee, from experience gained at the table, tnat 
this is exactly wnat is happening now with the health sector: negotiations 
with nursing nomes, homes for the aged, charitable institutions, scheduled 
institutions under the Developmental Services Act and hospitals. When one 
negotiates in those areas, there is a terrific narcotic effect. There is a 
tendency for the parties to say, "We will just hold back and let the 
arbitrator do it." 


We would suggest tnat if indeed the intent of this proposed bill is to 
encourage more negotiations during first collective agreements, then we think 
it is going to have the opposite effect. 


When we turn to clauses 40a(2) (a) to (d), that fear is reinforced. Mr. 
Failes, policy analyst for the Ministry of Labour, advised this committee on 
February 27 tnat clauses 40a(2) (a) and (c) essentially are the aspects of the 
bad-faith test that the Ontario Labour Relations Board would pe applying in an 
application for bad-faith bargaining. 


Mr. Failes continued that clause 40a(2)(b) is something different. He 
indicated that clause 40a(2)(b) introduces the concept of reasonable 
justification. We understand clause 40a(2) (b) to require the board to 
Substitute its judgement about the reasons proposed by either party for 
seeking and resisting tne contract language that has created the impasse. 


We also note at this point, when we are talking about these four 
clauses, 40a(2)(a), (b), (c) and (d), that we do not agree with Brian Snell, 
counsel for tne United Steelworkers of America, in his submission to the 
committee with respect to clause 40a(2)(d). Clause 40a(2) (a), you will see, is 
the catch-all; it indicates any other reason the board considers relevant as a 
basis for the parties to nave access to first arbitration. 
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Mc. Shell indicated that clause 40a(2) (d) would be applied for those 
cases that are similar to clauses 40a(2)(a), (b) and (c); he made references 
to piglets and to other things. However, we do not agree witn that, with 
respect to Mr. Shell, as we sometimes find ourselves not doing. We believe 
clause 40a(2) (d) means precisely what it says. It means the board can refer a 
matter to first arbitration for any reason it considers relevant, and it is 
not confined to clauses 40a(2)(a), (bo) and (c). It is tne totality of 
subsection 40a(2) tnat tnerefore defines the direction the legislature will be 
giving to the board, and nence to the parties, in making access to first 
arbitration. 


Wnat does that mean? In the first day of hearings a question was raised 
by Mr. McGuigan about wnether there would be access to arbitration in a 
situation where the employer claimed he would go out of business if he acceded 
to the union's position. That is found at pages R-25 and R-26 of the morning 
session of February 25. I will not go through that, but his concern was wnen 
the employer said: "I am going to go out of business if I accede to the 
proposals that are coming across the table. Do I nave to go to arbitration?" 
Mr. Armstrong, the Deputy Minister of Labour, responded that, under the 
bad-faith bargaining provisions, the board would not make economic judgements 
on the business rationale proposed, but that subsection 40a(2), the subsection 
at issue today, gets the board into making such determinations. 
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Mc. Armstrong continued that if the board found there were economic 
justifications, it would not grant first collective agreement arbitration. On 
the other hand, he said it might refer the matter to arbitration. The Minister 
of Labour indicated, "None of us sitting around nere knows wnat the board will 
say in that event." 


With the greatest of respect, we think this is a fundamental question 
that the parties should have answered and we have some concern about the 
direction the Legislature will be giving to the labour board when the Minister 
of Labour and the Deputy Minister of Labour come and answer the most basic of 
questions and say tney do not know. We find that is not an appropriate 


delegation of responsibility to that board. 


while we will have more to say about economic viability--f. McGuigan 's 
point is that we cannot afford it--when we discuss subsection 40a(15), we 
Submit in the circumstances that econanic viability is not a criterion in that 
subsection, it is questionable whether it would be a criterion for the access 
under subsection 40a(2). Surely the board will say to tne employer or to 
whoever is presenting the case, "You are telling us you do not have the 
ability to pay for this, but if we look at the criteria the Legislature says 
are relevant for the arbitrator, ability to pay does not enter into itareeLt 
ability to pay does not enter into it at that stage, why should it enter into 
it at this stage? 


We think that is somewhat confounding. We respectfully submit that the 
board and the parties are entitled to greater guidance from the Legislature as 
to the basis for determining the access issue. Moreover, we respect fully 
submit that it is improper to introduce a system so lacking in guidelines and 
accountability that both the Minister of Labour and the Deputy Minister of 
Labour were unable to answer with any precision the most basic of questions. 
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Wnat do we say should be the basis for access? If we are correct that 
interest arbitration is being introduced to further the overriding intent of 
the Labour Relations Act to encourage the practice and procedure of collective 
bargaining, tnen we submit that access to arbitration, if it is to be granted 
at all, should be limited to cases wnere either party has bargained in bad 
faith, that is, it has violated section 15. 


In our reading of the record to date, we are left with a sense that this 
committee has been left with a sense that bargaining in bad faith is an empty 
process. It is a very difficult process to pin down and has no meaning. ‘The 
board will not go behind anything; it is a very simple procedural matter. We 
do not think that is rignt. Section 15 of the Labour Relations Act imposes on 
parties the obligation to meet within 15 days from the notice or within such 
time as they may agree upon and to do two things. They have to bargain in good 
faith and they have to make every reasonable effort to reach a collective 
agreement. That is the law. 


The board has said in a number of cases that this has two purposes. he 
purpose is to reinforce tne obligation of the employer to recognize and deal 
with the exclusive bargaining agent, that is, the employer bargains only with 
that bargaining agent, and the goal of that bargaining is to obtain a 
collective agreement. The other purpose the labour relations board has 
outlined for the parties under section 15 is to require them to attempt to 
settle their affairs through a rational and informed process to minimize 
resort to economic sanctions. Nobody wants strikes or lockouts. The idea is to 
get that deal without having to resort to those impasse resolution mechanisms. 


That has two parts to it, according to the board, and one is that the 

' parties.must communicate with each other. The other part, and we Suggest a. 
fairly fundamental part of the section 15 Obligation, is that the parties must 
have a full, free, nonest and rational discussion of tne issues before then. 
We do not think those are empty words. We tnink that imposes a real obligation 
upon the employer and the union at tne negotiating table. 


Failure to reach a collective agreement is not bad faitn. While the 
parties must share a common objective to enter a collective agreement, they 
may have differences as to what that collective agreement will obtain. The 
union may say, ‘We want these employees to be paid precisely the same amount 
of money as some otner identified group."' The employer may say, "We do not 
think we should have to become insolvent to reacn that goal." Both parties may 
Say those are reasonable goals of the negotiating process. 


With respect to first collective agreements, the board is par ticularly 
sensitive to pad-faith bargaining. We suggest to this committee that there is 
a greater onus to bargain in good faith in the first collective agreement 
situation than there is in a renewal situation. while Mr. Armstrong has said 
the board will not look at the reasonableness of the positions, which is often 
the case, the board does nave regard for the totality of the bargaining 
relationship. It does take into account their substance so that a patently 
unreasonable proposal, which has no business justification, may well indicate 
bad-faith bargaining. We would suggest to tnis comnittee that there is already 
an appropriate basis for determining whether the employer or the union is 
attempting to frustrate that negotiating process. There is a jurisprudence 
that exists. The parties know what that jurisprudence is and they can bargain 
according to that. 
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We think what is proposed goes well beyond that wnich already exists and 
introduces terrific confusion, a lack of understanding and a lack of guidance 
to the parties at the table. We do not think that is going to encourage first 
collective agreements; we think it is going to discourage it and make it more 
difficult, 


Let us then turn to the second major point we would like to address this 
morning. That is supsection 15, which deals with the criteria that the 
arbitrator would use to determine a fair and equitable settlement. We have 
already discussed the above or made some passing reference to ability to pay 
or economic viability. If access is allowed, we submit that one would expect 
that tne employer's ability to pay would be an important consideration. 


If an employer says: "If we accede to this proposal, we are going to go 
broke. We are going to lay off our people. We are not going to sell our 
product ;"" we think that is important. If we have learned anytning to date 
about the arbitral process, it is that ability to pay does not play a dominant 
part in the arbitrator's decision-making process. We submit that would be the 
particular case witn the bill that is before this committee, because this bill 
conspicuously ignores ability to pay in subsection 15. It is not there at all. 


When Mc. McGuigan says, "what about this employer?" and the Minister of 
Labour and Deputy Minister of Labour say, 'We do not know what the board would 
do with access,'’ we are telling this committee there is a very real likelihood 
that if it ever does get to the arbitrator, the arbitrator is going to say: 
"The Legislature is directing me to look at clause (a) et ecb wande(c) sb do=not 
see ability to pay as a listed item nere, so I guess it does not matter." 


Commissioner Peck of the British Columbia Compensation Stabilization 
Board nas addressed the issue of ability to pay. He said, "A student of the 
subject will find that while such legitimacy occasionally assumes form, it is 
seldom dignified with substance, at least in British Columbia." In our 
experience that is the exact situation in Ontario. 


On page R-35 of Hansard of February 27, Mr. Failes advised this 
committee, "It is fair to say that most private arbitrators prefer criteria in 
the legislation." It is far fron clear to us on wnat he is basing that 
conclusion. One only has to turn one's mind back to the introduction of Bill 
179, and Bill 111 in particular, in wnich there were two criteria, and to 
recall the hue and cry that arose in the arbitral community when they said: 
"Do not tell us what we have to look at. We are above the law. We will make 
our own decisions apout wnat is fair and equitable. Do not wear your 
legislative coumittee hat. Put on your employer's hat." There is terrific 
resistance to arbitral criteria. 


Under tne Public Sector Prices and Compensation Review Act, which is 
often referred to as Bill 111 and was a sequel to the the Inflation Restraint 
Act, aroitrators were required to consider two criteria. One of tnose criteria 
was that the arbitrator was required to consider the employer's ability to pay 
in the light of existing provincial fiscal policy and to give his or her 
opinion as to the effect of his or her award on tnat ability to pay. 


10:30¥a.ms 


Notwitnstanding that absolutely clear direction, we saw case after case 
where ability to pay was ignored. In our brief on page 9 we simply cite a 
couple. There is the district municipality of Muskoka's case, a home for the 
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aged in Bracepridge. In that case, the arbitrator agreed that the act was 
required to reverse the practice of not considering ability to pay, which 
exists at present in arbitral jurisprudence. 


Arbitrators say: "It is not my job. I am not looking at that." The 
arbitrator in this case said, "Bill 111 is supposed to reverse that.'' How did 
he apply that? I suggest he applied it exactly the way Commissioner Peck said 
he would; he ignored it. He awarded an increase of 28 per cent from January 1, 
1934, to June 8, 1985. That home had a loss of $76,795. Nowhere in the private 
sector are rates coming in anywhere near that. That is with a home that had a 
$77,000 loss. In that case, the arbitrator said Bill 111 does not apply to the 
health sector, to nomes for the aged in particular, notwithstanding that it 
nad been brought to his attention in no uncertain terms that the act deals 
exactly and precisely witn homes for the aged, and they are listed. 


Let me give you another example: Sunnydale Home, a nursing home for 
profoundly mentally retarded children. The chairman in that case awarded an 
increase of up to 22 per cent over two years for a home that was operating at 
a loss. Just prior to the hearing, it was showing a profit of $8,000 on a 
substantially larger investment. They had lost one bed, which brought then 
below the break-even line, as I recall. That was notwithstanding the dissent 
tnat stated: 


‘‘Uncontradicted submissions of the employer indicated that the 
enployees' earnings have nistorically outperformed the earnings of other 
persons in their comnunity. Data was also provided showing that private sector 
increases in Untario were under four per cent for the relevant period. It was 
moreover denonstrated that the earnings of the employees in this home have 
historically outperformed the rate of inflation, which, for the period under 
review, was less tnan five per cent. It was also not contradicted that wages 
in this home in March 1984 were competitive with those of other nursing homes 
in the region."' 


We have two arbitrations for which there was a criterion dealing with 
ability to pay in no uncertain terms. Notwithstanding what Mr. Failes is 
saying, we suggest to you with great confidence that arbitrators ignore 
criteria unless they are manifestly clear. Let me reinforce that point and let 
me reinforce what we are saying about the disregard for established criteria 
by referring to the second criterion in Bill 111. 


Tne act provided that the arbitrators must cost their awards. In their 
award, they had to include a statement setting out the arbitrator's opinion of 
the cost of tne award. The arbitrator's opinion had to be in that award. We 
tnink it is reasonable to assume that it was the intent of the Legislature to 
require the arbitrators to turn their minds to the cost of the awards before 
they issued the awards. We think that is a reasonable interpretation of that 
act. We think it is full of comnon sense. 


We can tell this committee that is not what happened. Time and time 
again, they ignored that criterion. We cite the Sunnydale case. We cite the 
Waterloo Kegional Police case. In the St. Mary's General Hospital case, cited 
on page 11 of our brief, we find the arbitrator saying: "We are required by 
the Puplic Sector Compensation Review Act to provide costing for our award. We 
remit the matter to the parties to cost this award, and to file that costing 
as required by the legislation.'' It is too late by then; the award is out. 


In a letter of October 8, 1985, Mathews, Dinsdale and Clark wrote to the 
Treasurer of Untario and the Minister of Economics (Mr. Nixon). We advised him 
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of these and other concerns about the arbitral system. Mr. Nixon responded by 
advising us, and the letter is included in this brief, "The government is 
cognizant of the issues tnat you have identified and we are currently 
examining the various ways in which they might be addressed." 


Tne Treasurer sent the letter to the Minister of Labour (Mr. Wrye), and 
we sent a follow-up letter to the Minister of Labour. The Minister of Labour 
responded that he was "sympathetic to [our] suggestion that there are 
outstanding problems with the present system, such as a lack of consistency 
between awards.'' He continued, "A review of collective bargaining pursuant to 
tne Hospital Labour Disputes Arbitration Act continues to Be a subject of 
as i to my ministry." That act applies to nursing homes, homes for the aged 
and so on. 


In the lignt of the honourable member's awareness of the flaws in the 
system, it is of more than passing concern to us to see this same process 
introduced into the private sector. We are at a loss to be able to explain to 
our clients wny that is so. We simply do not understand logic that says, "This 
system is flawed," where the Treasurer says, "This system has problens,'' where 
the Minister of Labour says, 'This system has problems,'' and the Minister of 
Labour comes to this committee and says, ''We do not know how this act is going 
to work,'' and it is going to be introduced into the private sector. We find 
tnat confusing. 


Tnat concern is highlighted when we see no reference to ability to pay 
in subsection 40a(15). We have already told you that unless it is made 
perfectly clear, arbitrators will ignore it. Unless it says ability to pay is 
the paramount consideration, as it does in British Columbia statutes, we 
suggest that, with the best of faith, arbitrators will ignore ability to pay. 


Also, it is disturbing when we see Chat clause 40a(15) (b) makes the 
standard to impose on an employer that which exists "for employees performing 
the same or similar functions in the same or similar circumstances as the 
employees in the bargaining unit.'' Those are extremely powerful words. 


We respectfully submit that a small family business which is just 
preaking even should not be forced to pay the rates of a large, highly 
profitable conglomerate just because the employees are performing the same or 
similar work. However, clause (b) requires the opposite. 


You can be certain the unions will appear at the arbitration table and 
say: "Mr. Chairman, the Legislature has directed you to look at what 
‘employees performing the same Or similar functions in the same or similar 
circumstances' are earning. It did not say, 'Ipok at ability to pay.' It said, 
‘Took at this.'' That will result in increased costs to that employer which 
may well not ve affordable. 


Nor it is obvious to us that an employer in a community where prices are 
75 per cent of those in another community in which a competitor is running 
should have to pay the costs in that higher-price community. Surely, if an 
enployer is in Bracebridge, where the price of housing is three quarters of 
that in Toronto, there is an argument that the wages paid for the same or 
similar functions in the same or similar circumstances should not be the 
guiding principle. 


The trend in arbitral jurisprudence to ignore what goes on in the 
private sector in making awards makes this even more disturbing. If one reads 
the arbitral awards, one will see all kinds of statements such as, "It is our 
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goal to introduce those terms and conditions of settlement that exist in the 
private sector.'' We then see the introduction of awards or settlements that 
are 20 to 30 per cent higher than those which exist in the private sector. 


If we now introduce this legislation with this criterion in clause (b), 
arbitrators will pe guided not by what is going on in the private sector, 
wnich should nave been their guiding light initially, but by what arbitrators 
nave done elsewhere. We get to what Mr. Weiler said in his hospital award, 
tnat it is a very incestuous system, in which arbitrators' awards breed 
further arbitrators' awards and the circle is never broken. 


In our letter to the Treasurer in October, we wrote that the 
establishment of just and equitable terms and conditions of employment 
requires that both employees and employers be treated in a balanced way. At 
that time, we wrote that, in tne light of the profusion of arbitral awards 
providing for 20 per cent and 30 per cent and more over two years, against 
what was then a backdrop of private sector settlements of four per cent and 
less, inflation of four per cent and less and unemployment of eight per cent, 
it was patently clear to us that the system was not working. 


We understand it is the role of government to allocate the limited 
resources among the competing social purposes. That is not what is happening 
with the arbitral system. What we have described to this committee this 
morning and in our letter to the Treasurer are not anomalous, outlying 
examples of arbitral jurisprudence; they are the rule. 


Un the opening days of these hearings, staff of the Ministry of Labour 
described the process to review judicially labour relations board or 
arbitrators' decisions. That forum is by way of judicial review to the 
Divisional Court, and the mandate of that court is very limited. The result is 
that arbitrators nave the right to be wrong. A court will say, 'We would not 
have cone to that conclusion, put unless it is patently unreasonable, we are 
not of the mind to upset that award." 


We feel the introduction of a system such as the one proposed in Bill 
65, against a backdrop of a judicial system that is not prepared to upset that 
kind of thinking, and the introduction of a system that functions with little 
guidance and vague direction, would produce a system that operates without 
sufficient check or balance. 


10:40 a.m. 


We would like to make a few additional points with respect to the 
legislation. We understand in subsection 40a(10) the parties have 21 days to 
be heard and 45 days for the arbitrator of the board to make his decision. We 
are all sensitive to counsel's problems of finding time. That is a fact of 
life. That nappens with other tribunals, but that alone is not the bottom 
problem of tnat. The amount of research that goes into preparing for one of 
these cases is quite extensive and voluminous, and if we are talking about 
ability to pay, for example, that gets us into auditor reports. We think those 
time limits are unreasonable for the parties, and we are concerned that it may 
lead to the situation where the best arbitrators will not come forward because 
they will not be prepared or able to meet within that time period. 


We also have trouble understanding subsection 40a(13) of the proposed 
legislation wnich deals with a freeze. Under the current rules for collective 
bargaining, once the party gets notice to bargain or once the party gets 
notice of the application for certification, terms and conditions are frozen. 
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Tne idea is tnat tne employer cannot willy-nilly change things to change the 
world. Everytning is frozen until we get that agreement in place or until the 
open period is over; that is, until the parties have the right to strike. 


Once tney are in the right to strike, the Legislature says: "Uf course, 
you can change your terms and conditions. You can introduce that wage increase 
tnat you want to introduce or you can change that job description or 
wnatever.'' Supsection 40a(13) of this would roll that back. 


With legislation the way it works now, the parties get notice to 
bargain. They bargain. Both parties go through this process in good faith. The 
employer does not fool around with his terms and conditions of employment. 
Unfortunately, the employer and the union have different ideas about what that 
collective agreement should look like; they reach an impasse. The parties are 
in a legal position to strike or lockout. They strike. 


At that point, the employer makes a cnange, as the employer is allowed 
to do. Tne union then goes to the board and says, ''We want a direction to have 
access to arbitration." Subsection 13 says you have to roll back the terms and 
conditions to where they were in the notice period. That may involve taking 
money away from tne employees. We do not understand the logic of that 
subsection. 


Finally, we simply respectfully submit to you that it is not in the 
interest of tne employers, the employees, the unions or the public at large to 
introduce legislation that is so vague and lacking in guidance that the 
parties do not know what it means and that moreover fails to give the guidance 
to provide, at the minimun, for ability to pay as a criterion for 
decision-making, all of which is respectfully submitted by us to you. 


Ms. E. J. Smith: We often hear of the vagueness of the wording and 
so on of that whicn is supposed to reduce it to less than bad faith. That is 
the intention of subsection 40a(1). You make the point that you would prefer 
pad-faith bargaining--this is the one I have been trying to get in my own mind 
to all these questions--and one of the chief reasons you give is that 
jurisprudence exists. In any new bill, jurisprudence does not exist and the 
only way you establish jurisprudence is by the cases that come. I nave trouble 
with that argument. 


I assume we are looking here for a history of cases which creates 
jurisprudence that is something less than bad-faith bargaining. That is my 
first question. I do not know how you get jurisprudence on something that is 
less tnan bad-faith bargaining except by having the cases establish it. 


Mr. Binning: Why do you want less than bad-faith bargaining? 


Ms. E. J. Smith: Because that is the intention of the bill; that is 
the intention of subsection 40a(1); it is to go a little beyond bad-faith 
bargaining because it is a first contract. 


Mc. Binning: Why? 


Ms. E. J. Smith: I am not arguing that point. That is the intention 
of the ministry and the wording. You said to me that you think it should be 
only bad-faitn bargaining. I accepted that; I have that noted. Then you went 
on to tne business about jurisprudence. That is what I am addressing in my 
question. 
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Mc. Binning: We are also saying that clause 40a(2)(d), for example, 
goes far beyond even something less than bad-faith bargaining. 


Ms. E. J. Smith: Clause (d) is a different point, and we have gone 
into it several times. We have been advised that jurisprudence provides that 
clause 4Va(2)(d) is a catch-all phrase as taken by lawyers to apply to clauses 
(a), (Db), (c) and the like. 


Mr. Binning: You can say that. Why do you not-- 


Ms. E. J. Smith: I feel I am getting everything else except an 
answer to the question I asked, if you do not mind my getting back to my 
question. 


Mr. Binning: There is jurisprudence on clause (b), for example-- 


Ms. E. J. Snith: That is bad-faith bargaining--no; clause (b) is 
new. Clauses (a) and (c) are bad-faith bargaining, and there is jurisprudence 
on then. 


Mr. Binning: All right. The first major bad-faith bargaining case 
was Radio Shack. Clause (b) was an item that the Ontario Labour Relations 
Board held was an ingredient of bad-faith bargaining because of the 
uncompromising position. ; 


Ms. E. J. Smith: Are you saying that clause (b) is also bad-faith 
bargaining? 


Mr. Binning: The board found so in the first major case, which was 
tne Radio Shack case. 


Ms. E. J. Smith: If you are suggesting that clauses (a), (b) and (c) 
are all bad-faith bargaining, then that is what we have in front of us. 


Mr. Binning: what are you going to do with clause 40a(2) (d)? 


Ms. E. J. Smith: I told you I did not want to deal with clause (d) 
now. 


Mr. Binning: I do not know if anybody has discussed the first Radio 
snack case, out one of tne major reasons for the decision of the labour board 
was the uncompromising position of the company on compulsory checkoff. That 
was one of the major bases for the board's finding. 


Ms. E. J. Smith: Forgetting that for a minute, do you as a twosome 
consider that clause (b) describes further bad-faith bargaining? 


Mr. Binning: Yes, tne board has found that. 


Ms. E. J. Smith: As far as the two of you are concerned, clauses 
(a), (b) and (c) are all bad-faith bargaining. 


Mr. Binning: There is certainly an element of bad-faith bargaining 
in clause (b) that the board looks at. 


Ms. E. J. Smith: Most of the tnings we are hearing here are that we 
snould be going back to bad-faith bargaining. You are the first, people who 
nave Suggested that clauses (a), (b) and (c) are all bad-faith bargaining. 
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Mr. Taylor: I do not think so. I think Mr. Shell would have agreed 
with that as well. He invited us to recognize that as bad-faith bargaining and 
then he added to it; he proposed his own amendment. 


Ms. E. J. Smith: I am lost now as to what tney are saying. 
mr. Binning: Clause (b) might be broader. 
Ms. E. J. Smith: Tnat is what I am trying to get at. 


mr. Binning: I am not saying it is exclusive. Clause (b), standing 
on its own-- 


Ms. E. J. Smith: May include some. 


mc. Binning: Standing on its own, it is an element of bad-faith 
bargaining. 


Ms. E. J. Smith: Assuming that something in clause (b) is beyond 
bad-faith bargaining, which up until this point has been my understanding, 
tnen how else do you get jurisprudence on which to judge what we are doing? 
The intention of the minister, without question, was that this clause go a bit 
peyond bad-faith bargaining. I am assuming that clause (b) goes beyond 
pad-faith bargaining from the point of view of my question to you. 


Mr. Wilson: I think the answer we got from the Minister of Labour 
and tne Deputy Minister of Labour speaks directly to that. They were asked by 
Mr. McGuigan if the employer cones and says, "I am going to go under; I am 
going to lay off all my people''-- 


Ms. E. J. Smith: Tnat gets to section 15. 


Mr. Wilson: With respect, that gets to subsection 2; that is the 
access question. Mr. McGuigan said, ‘What happens in that case?'' Tne Minister 
of Labour said, ''Nobody sitting around this room can answer that.'' Well, in 
bad-faith bargaining, I can tell you the answer. It is not bad-faith 
bargaining if the employer comes and says, in a fair and rational way, ''We are 
going to go under."' That is not bad-faith bargaining. 


Ms. E. J. Smith: I have neard you, and others who have come, on the 
fact that the ability to pay should be very much included and I accept that. A 
good deal of what you said related not to this bill, but to the process of 
arbitration. I think all of us, both in the committee and in our private 
meanderings around our private lives, hear this same accusation that the 
arbitration process in itself has very serious problems. In your presentation 
you demonstrated to me that even in Bill 111, where it states they will take 
into account ability to pay and they do not, that problem can be resolved only 
by looking at the arbitration process rather than the bill 


Mr. Wilson: With respect, I think tnere were some problems with the 
drafting of Bill 111. I have to tell this committee that I was involved in the 
drafting of tnat legislation, so I am not exactly throwing bricks at other 
people. There is a difference between that legislation and other legislation. 
Other legislation with respect to ability to pay may face a paramount 
consideration. Bill 111 did not, so arbitrators were able to walk away from 
that. I think it is possible to work up guidelines and criteria to give 
arbitrators greater guidance and to introduce greater responsibility and 
accountability into that system. 
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Ms. E. J. Smith: I think it would be very useful, and I have said 
this many times to groups in neighbourhoods and city council, if you could 
show us what you think we could do to incorporate some of tnese improvements. 
I think you nave to some extent, and I give Mr. Snell credit for tnat. At 
least he gave us an alternative to look at, whereas your position against 
anything but pad-faith pargaining-- 


Mc. Taylor: Mr. Snell subsequently came back with a suggested 
amendment because nis concern was precisely the concern of tnese gentlemen in 
terms of clauses (a), (b) and (c), tnat it was tantamount to bad-faith 
Dargaining. He wanted to extend that and he subsequently came in with an 
amendment. Maybe tnese gentlemen can do the same. 
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Ms. E. J. Smith: Tnat is what I am getting at. It is useful not to 
assume the bill is going to go away, pecause it is not going to go away, put 
to look at it in tne lignt of now it can pe improved. 


Mc. binning: We recommend that clause (d) pe deleted. Inere is no 
doubt in our minds about that because there is no restriction in clause (d). 


Ms. E. J. Smith: We will nave to get legal advice on tnat. 


Inter jection: They are lawyers. 


Ms. E. J. Smith: I realize they are lawyers. He is a lawyer, too, 
and we have nad his advice and Bob Callahan's. It is very mucn a legal point. 
I am not a lawyer. We have had lawyers say both. 


Mc. binning: Clause (b) is broader than the Ontario Labour Relations 
Board's jurisidiction. The board has dealt with items in (b), as I mentioned, 
in the Radio Shack case, put tne board has refused to look at the bargaining 
positions of the parties to determine whetner the bargaining positions are 
reasonable. Iney nave said that especially about economic matters. The board 
does not want to look at economic positions. They did not find that compuLsor y 
checkoff in tme Radio Snack case economic. They did look at tne reasonableness 
of the position of the company and, as you know, they said it was not 
reasonable. Furthermore, you passed the Radio Shack amendment, as I call it. 
Saying that compulsory deduction now is required if tne union asks for it. 
That resulted from the Radio Shack decision. 


It is broader and I think you will achieve your purpose if you leave 
Clauses (a), (b) and (c) as they are and delete clause (d). You tnen will have 
achieved the purpose you nave expressed; namely, that it is peyond Dargaining 
in bad faith. 


Mr. D. &. Cooke: That is not wnat you said a moment ago. 


Mr. Chairman: Mr. Binning, that would be true only if clause (a), 
(b) or (c) went beyond bad-faitn bargaining; (a), (b) and (c) are all 
bad-faith bargaining. 


Mr. Binning: No, clause (0) goes beyond. 


Mr. Chairman: The members of the committee are confused. Is (D) 
see bargaining or is it not bad-faitn bargaining? That is what is in our 
minds. 
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Mc. Taylor: It is an element of bad-faith bargaining. 


Mc. Binning: It has been neld to be bad-faith bargaining and | gave 
you the example, put the board nas said that if you are talking about an 
economic position, it will not determine under bad faith whether your position 
is reasonable. Clause (bp) now gives the board further authority to determine 
whether the economic positions of tne parties are reasonable. Are you witn me? 


Mc. Chairman: Okay, Ms. Smith? 
Mr. Binning: Does tnat clarify tnat? 
Mook. J. ci es. 


Mr. Taylor: On that clarification, are you saying that (a), (bd) and 
(c) are broader than bad-faitn bargaining because you can take a single 
element of bad-faitn bargaining ana it can be sufficient justification, 
without full pad-faith pargaining, to access arbitration? Is that correct? 


Mr. Wilson: Tnat is correct. 


Mc. Binning: It is not true to say tnat tne board has not looked at 
an uncompromising position; tne board has looked at it. However, you are 
inviting the board to look at an uncompromising position on all issues, 
including economic, and it has not done so until now. In that sense you have 
gone beyond, ir I make tnat point clear. | am sorry if I was confusing tne 
members, but it should end witn clause (c). That is wnat we are saying. You 
have acnieved your purpose. 


Ms. E. J. Smith: I think we have to decide what clause (d) means. we 
get different legal opinions and I am not a lawyer. 7 


Mc. Wilson: Tne problem is that this committee may decide it means 
one thing, put the poard is going to decide it means something else. That lack 
of direction is tne concern tnat we nave, tnat I suspect the unions have and 
tnat any party should have before it goes before a judicial tribunal, because 
it does not know wnat the rules are. 


Ms. E. J. Smith: I near wnat you are saying. I also heard you say 
that even when it was spelled out it made no difference, but that is another 
problem. That is tne arbitration process rather tnan tne bill. 


Mc. Wilson: Tnat is rignt. 


Mc. Bioning: The important thing is that wnen you sit down to 
negotiate a first agreement, you should know what your pounds are. If you 
throw in clause (d), you do not know what you are dealing witn, to be quite 
honest. With clause (b), it means basically that if you take a position in 
bargaining, you have to justify it. That makes sense. I do not argue with 
that. We do it all the time. You have to explain your position and it has to 
be reasonable; there is nothing wrong with that. If you go on beyond that, and 
I have made submissions before in this very room in regard to the appointnents 
to the labour board, you can end up with any result depending on wnich panel 
you get down there. 


Ms. E. J. Smith: That is the process again. I am not saying we 
snould not look at the process. I am just saying-- 
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Mc. binning: It is the process, but to give them unlimited 
jurisdiction, as you have done in clause (d), is ridiculous. 


Mr. Chairman: Are you saying if subsection 2 stopped at the end of 
clause (c), you would be satisfied? 


Mr. Binning: Yes. Mr. Wilson mignt disagree witn me on that but I 
can surely can live with it. 


Mr. Gillies: To speak to the same supsection 40a(2), looking at page 
3 of your brief, we have a very clear disagreement between your interpretation 
ot clause (d) and tne interpretation of clause (d) as put to us by the 
ministry. The ministry representative has told us, and apparently mr. Shell 
agreed, that througn some legal principle I do not recall tne name of, nor do 
I understand it not being a lawyer, clause (d) can only follow on clauses (a), 


(5); 1). 
Mr. Wilson: Mr. Snell said that. 
Mr. Gillies: Yes. 
Mc. Taylor: Ejusdem generis I think. 
Mr. Binning: That is a wrong application of that principle. 


Mr. Gillies: I say to our representative from the ministry, I do not 
want to misinterpret what you told us but I understand that you said the 
principle in the legislation would pe that clause (d) can only arise out of 
clauses (a), (b), and (c). 


Mr. Failes: We seem to be using the ejusdem generis rule. I am sure 
counsel is familiar with that. I would be interested in hearing why they might 
think tnat rule would not apply to tnis piece of Legislation. 


Mr. Binning: You would have to add another word, so it read "any 
otner similar reason." You would have to add something further. Any other 
reason means any other reason. For that principle to apply, you would have to 
add to clause (d). 


We are saying, one, this is fairly significant legislation and you 
should restrict the jurisdiction of tne board and, two, you snould identity it 
so the parties know what they are doing when they are bargaining. You are 
going to interfere with bargaining. We are supposed to pe in an economy of 
free collective bargaining. If you are going to interfere witn it, please be 
definite so the parties know where tney are at when they start to bargain. 


Mc. Gillies: Okay. Could you repeat tne name of that term? 


Mc. Failes: Ejusdem generis. Tney think tnat adding tne word 
‘similar’ would do the trick. That is sometning tne committee mignt consider. 
It is certainly tne intention. 


Mr. Binning: We are opposed to clause (d) in any form pecause it is 
too general in nature. Even if you put the word "similar'' in there, we would 
be very unhappy. Keep in mind that tne more you put in nere, the more money we 
make. You appreciate that, altnough we are not coming nere from an economic 
point of view. 
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Mr. Chairman: You put the members of the committee in an impossible 
situation. 


Mc. Binning: We know tnat pro or con che lawyers are loving tnis. 
Mc. Mackenzie: We could par the use of lawyers pefore tne board. 
mc. Taylor: Tnere are still lawyers with a conscience. 

Mr. Gillies: Name one. 

Mr. Taylor: I resent that. 

Mr. Gillies: Jim Taylor to the contrary. 

Mc. D. &. Cooke: I do too. 

Mr. Chairman: Mr. Gillies, are you going to continue? 


Mr. Gillies: Believe it or not, I still had a couple of questions. I 


am surrounded by lawyers, but I am going to nave to look for legal advice on 
that one. 


I wanted to ask you about subsection 15. You feel there should be an 
ability-to-pay clause in there, I guess clause (d). I am looking now at page 
12 of your brief. I find your comments on clause (b) rather interesting. I can 
see a disturoing circumstance wnere a company in my riding, wnich is 
Brantford, would nave lower costs, lower prices and lower wages than a similar 
company in Toronto, all for very good reasons. All those are part of the 
econonic incentive to locate in a place sucn as Brantford as opposed to 
Toronto. If I buy your interpretation of clause (0), tnat company could be 
told by the arbitrator to pay exactly the same wage rate as a similar company 
in Toronto. Is that what we see in there? 


liyasti. 
Mc. Wilson: Tnat is exactly wnat is in there. 
Mr. Pierce: Or more. 


Mc. Gillies: Do you think the inclusion of. an apility-to-pay clause 
would cover that or would you suggest either an amendment or a deletion of 
clause (b)? 


Mc. Wilson: I am not happy witn clause (b) but the fact is that 
arbitrators nave a tough job. They are bombarded with statistics on cost of 
Living, productivity, output per worker, ability to pay, you name teaeinathe 
end, tney look at comparability because it is the easiest and most neutral 
thing for tnen to do. They can say tnat is what someone else is doing. 


I suggest that clause needs a canplete rewrite. There is no reference in 
there to total compensation as a criterion of importance. There is nothing in 
there about cost of living. Is cost of living a basis you have to get, or can 
it be a reason not to get it? Inere is notning in there about productivity. 
One could easily describe a situation where the employees were very 
unproductive pecause they had pad management and when they got new management 
they became more productive, so they were competitive with someone else. Does 
that mean they automatically must snare that? 
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The whole clause is as faulty as faulty can be. There is no doubt in my 
mind tnat tne absence of an ability-to-pay clause will lead to arbitrators not 
giving it full value. I see it over and over again. 


Mc. Binning: Would you accept such a recommended ainendment? 


Mr. Gillies: I would appreciate it very much. This one really 
bothers me because there are all kinds of smaller centres, such as the one in 
which I live, whicn use all kinds of incentives to try to get industry to 
locate there. Une of the major incentives is that it is cheaper. If that is 
going to be fundamentally altered by this legislation, we should take a look 
at it. It costs only about two thirds as much to Live in Brantford as it does 
in Toronto, and I nave some concern about the implications of clause (b). 


Mc. Chairman: The committee will be looking at individual clauses at 
the end of next week, so we will appreciate if you could send us something 
before then. 


Mr. Binning: Mr. Cnairman, I have one question. wWnen do you think 
you will pass it, so we can add to our office staff? 


Mc. Chairman: That will depend on wnether tne amendments say that 
lawyers cannot appear before tne OLRB. Thank you very much for appearing 
before the comnittee. 


The next group to appear pefore us is the Canadian Manufacturers’ 
Association. Because of tne change in time they are not here yet, so the 
committee will adjourn until 11:30 a.m. 


The comnittee recessed at 11:03 a.m. 


11:49 a.m. 


Mc. Chairman: The committee will come to order. we have witn us the 
Canadian Manufacturers' Association--Untario division. Gentlemen, we 
appreciate tne fact that you were able to come a few minutes early to 
accommodate our scnedule since we had a late cancellation at 11 a.m. We are 
also pleased that you are here. 


The Canadian Manufacturers' Association is a substantial organization, 


and we are pleased to look forward to having your views. Will you please 
introduce your delegation? 


CANADIAN MANUFACTURERS' ASSOCIATION--ONIARIO DIVISION 


Mr. ‘Ihompson: Perhaps the first thing I snould do is introduce the 
group we have here. My naim is ‘lommy Thompson. I am the chairinan of the 
Ontario division of the Canadian Manufacturers' Association. 


Sneldon Caplan is the vice-president and corporate counsel of one of our 
members, Prefab Cushioning Ltd. He is a memper of the Ontario bar. His company 
is a good example of the small-sized or medium-sized companies that constitute 
75 per cent of the membership of CMA. 


Allan Snantz is a director of contract administration for General Motors 
of Canada Ltd. He is also a member of our industrial relations committee, 
Ontario division. 
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Doug Smith is the vice-president of numan resources of Inglis itd. ne is 
also a member of the committee. 


Tne Ontario division of tne Canadian Manufacturers' Association welcomes 
this opportunity to comment on Bill 65, the government's proposed amendment to 
the Ontario Labour Relations Act on first collective agreement arbitration. 


If we may, I will go quickly through the introductory parts of our 
brief, and tnen eacn of our presenters here will pick up various parts of the 
presentation. 


The CMA has previously expressed its strong opposition to sucn 
legislation to the Ontario government and we are disa pointed witn its 
decision to proceed. ‘he association pelieves that sid ondtig tne parties 
themselves to negotiate the terms and conditions of employment, or to engage 
in strike or lockout action as part of the negotiation process, is an integral 
and accepted part of free collective bargaining. Government involvement in 
this dynamic process should be kept to the minimum necessary to assist tne 
parties themselves to reach an agreement. 


The employer and tne union are much closer to the specifics of the 
situation than arbitrators, and a negotiated agreement will better reflect 
their respective interests than one imposed by a third party. It is the 
parties who must live with the results of any decision; therefore, control 
over that decision should remain with them. 


Furthermore, the certification process in tnis province does not usually 
involve a secret ballot election. In reality, formal certification of a union 
represents a legal imprimatur on the union's bargaining ability. wnat tne 
trade union is able to do following its certification largely depends on the 
real support that it is able to muster in the bargaining unit, especially when 
negotiations get difficult. 


The assumption of our system is that when the parties do reacn an. 
impasse, a test of economic will takes place to break the deadlock. Hnployees 
nave the rignt to withnold their labour in support of tneir demands or in 
response to enployer proposals. Employers, on the other hand, can accede to 
union demands or press for their own positions in the proposed agreement. ‘The 
parties themselves bear tne risks and responsibilities of their own choices. 
Providing for the imposition of a first contract fundamentally erodes this 
balance by virtually guaranteeing a resolution to the union. 


Imposition of a first agreement also does not seem to work to the 
benefit of tne new bargaining relationship, as demonstrated by the fact that 
in British Columbia, where first-contract arbitration legislation nas existed 
since 1974, very few second agreements have been negotiated wnere tne first 
agreement was imposed by the Lapour Relations Board of Britisn Columbia. 


Tne CMA believes the imposition of a first agreement is an attempt to 
treat a symptom of a proplem rather than tne problem itself. The perceived 
problem is tne refusal of an employer to recognize the bargaining authority of 
the trade union. The underlying proplen, nowever, rests with the certification 
process itself, whereby certification is automatic if more tnan 55 per cent of 
the total number of persons in the bargaining unit have joined the union. 


The automatic ana often minimal nature of the certification process can 
result in the certification of a union whicn does not enjoy tne true support 
of the people in tnat bargaining unit. Similarly, employers are often left 
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with the impression that the true wisnes of the employees have not peen 
represented py the process and that tne union does not nave the support of the 
employees. Both these factors contribute greatly to difficulties in 
negotiating a collective agreement. 


Tne Canadian Manufacturers' Association believes bargaining rights 
should pe granted to a union only if it obtains majority support of the 
employees in the proposed unit througn a government-supervised secret ballot. 
This is a position whicn the CMA has neld publicly for many years, and I think 
this becomes imperative in the face of the proposed first-contract leyislation. 


Speaking to the economic impact of this legislation, the impact of 
first-contract arbitration legislation would, of course, go far beyond the 
area of labour relations. The legislation may result, both directly and 
indirectly, in higner compensation packages for employees than would otherwise 
be attained through collective bargaining. This woula impede efforts by 
Ontario industry to maintain and improve its competitiveness and thus would be 
an important consideration in future pusiness decisions. 


This legislation would nave a very strong disincentive effect for 
potential new or ongoing investors. Ontario industry must operate in the North 
American context. It would be one more restriction, and a significant one, in 
an environment that is already perceived as being very nighly regulated 
relative to its main competitor jurisdictions in Canada and tne United States. 
Ontario imust compete for both markets and investment dollars, and tnere is no 
doubt that first-contract arbitration legislation could have a profound impact 
on Ontario's investment climate. 


Mr. Shantz, would you like to continue witn the duty of the board? 


Mr. Shantz: Yes. Before going on witn the text, I would like to 
comment on one thing Mr. Thompson has been covering. General Motors is an 
employer that deals in both the United States and Canada. In effect, in 
Ontario we are competing with our sister jurisdictions in the rest of North 
America, many of wnich are in tne US, for facilities and investment in our 
company. All our facilities in the Us have the experience that there is always 
a vote to determine whether a bargaining unit will be established. This is a 
disadvantage we currently have nere in vying witnin our corporation for 
investment funds for Ontario. 


Mc. Mackenzie: It is also that a hell of a lot fewer workers nave an 
Organization even to represent them, percentage-wise or any way you want to 
measure it--relative, of course, to tne size of our two countries--in the US. 


Mr. Chairman: I think you will agree the wnole question of automatic 
certification versus a vote is beyond the mandate in tnis bill. 


Mc. Thompson: I would like to speak to that. I think tne point we 
are making is that, by this bill, we are cnanging the palance of tne whole 
negotiating process. We lose sight of the fact tnat most manufacturers feel 
very strongly that we want to nave tne bargaining unit representative of our 
employees. I certainly do. When we get this type of imposed contract, it 
becomes even more important that it pecome part of this whole process. It is 
very much a part of this presentation. If we are to go ahead with this type of 
imposed agreement, this is the only way we could redress the valance that inay 
be getting unpalanced. 


Mr. Chairman: Okay. 
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Mr. Shantz: I would like co comment on Bill 65. I am going to start 
on the duty of the board, which is supsection 40a(2). You will note that 
subsection 40a(2) nas four tests for when it may be appropriate, according to 
tne legislation, for arbitration to occur. 


Tne legislative model wnich would be least detrimental to collective 
bargaining systems and tne economic climate is one triggered py a finding of 
bad-faith bargaining. Sucn a tnreshold test would help protect the integrity 
of the negotiation process by allowing the rights and responsibilities 
inhereat in tne process to be retained by tne parties themselves except in 
exceptional circumstances. 


Moreover, the test of bad-faitn bargaining nas been developed by the 
Ontario Labour Relations Board over many years. In contrast, the tests 
proposed under subsection 40a(2) of tne legislation are totally untried. For 
example, would it be uncompromising and unreasonable for an employer to refuse 
to go beyond the legislated union recognition clause? Lack of known benchmarks 
will encourage a large number of cases to be tried to test tne parameters of 
the legislation. This uncertainty would be both unproductive and harinful. 


The association therefore submits that clause 40a(2) (pb) should be 
rephrased to require clearly tnat tne board direct the settlenent of a first 
collective agreement only where it has made a finding of bad-faith pargaining. 
This would take care of tne situation envisaged under clause 40a(2) (a), wnere 
the employer refuses to recognize tne bargaining unit authority of the trade 
union. Clauses 40a(2)(c) and (d) should be deleted entirely. the discretionary 
power contained in those provisions is so broad tnat it negates the premise of 
a threshold test. i : 


The association believes that legislation allowing the poard to direct 
the settlement of a first collective agreement should be permissive ratner 
than mandatory. There may be circumstances in wnich tne conduct of the 
applicant is such tnat imposing an agreement would be inappropriate and 
unfair. I am saying that either side of a collective bargaining relationsnip 
could pe guilty of behaviour such that it would be inappropriate to impose a 
first agreement. The legislation should clearly allow tne board to refuse to 
direct that a settlement pe imposed in sucn situations. 


In addition to the prepared text, 1 would like to go back to the 
question of tne vote. The first test is clause 40a(2) (a), "tne refusal of the 
employer to recognize the bargaining authority of the trade union," and the 
second test is clause 40a(2)(b), “the uncompromising nature." It is our 
Submission that tnese matters could ve effectively dealt witn by a vote. This 
kind of legislation is intended for only a few employers. We all recognize 
that this legislation is not intended for tne vast majority of employers. My 
own employer, both in the United States and in Canada, is one that recognizes 
unions and waats to be considered an employer tnat has no hesitation in trying 
to deal properly at all times with its unions. 


I think there is some recognition tnat this legislation is aimed at 
those few situations where there have been unfortunate impasses. For those few 
unfortunate situations I would submit that, if tnere were a vote, you mignt 
find fewer employers who would not recognize the authority of the trade union. 
The change suggested in our opening remarks by Mr. Thompson would go a long 
way to eliminating the necessity of tne test in clause 40a(2) (a) in 
particular. It really supports the wnole contention that the real test tnat is 
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required is tne bad-faitn test. Of course, the test in clause 40a(2)(d), ''any 
other reason the board considers relevant,'' is far too general and fraugnt 
with peril to the generally good labour relations climate that we nave in this 
province. 


Mr. G. D. Smith: I would Like to aadress tne matter of the cnoice of 
arbitrator; I believe that is in subsections 40a(3) and (9). we would like to 
suggest that, in addition to providing for collective agreement settlement by 
a board of arbitrators or by the Ontario Labour Relations Board, tne 
legislation should allow the parties the option of choosing a sole arbitrator. 


From my Own personal experience, having sat as a sidesman on a number of 
arbitration cases, trying to get three fairly busy people's schedules 
together--and I am sure I am telling you nothing that you do not run into all 
the time--at least that option should be tnere. There is also the question of 
the cost of tne sidesmen for some of the smaller manufacturers. However you 
people make up the rules, the costs of sidesmen could be almost prohibitive 
for a small employer. 


Getting back to tne time frames, we question whether tne time frames set 
forth in the legislation are realistic. Just this inmontn of March I received a 
notice from tne Ontario Labour relations Board, all of whose members, I am 
Sure, are more than aware of this, tnat it nas cnanged its procedures in 
unfair labour practice, sale of business, religious exemption, consent to 
prosecute and even under the Occupational Healtn and Safety Act. It is my view 
that tnis is an admission that they are not handling tneir work load in a 
timely fashion and are trying to do something about it. God bless tnem. To 
further sink them under the work load of this first-contract arbitration, I 
suggest, may oe less than realistic. 


There is anotner point. It must be noted tnat there is an urgent need to 
train board members. Arbitrators in Ontario have virtually no experience in 
dealing witn private sector interest arbitration. We nave some very good 
arbitrators in this province, but they are dealing primarily with rights 
arbitration. [his is particularly important to tne survival of the private 
sector, whicn has to deal with the reality of dollars and cents and make a 
profit--sometning that is not always necessary in the other sector of the 
economy, or so it appears. 


Dealing with the mediator, supsection 40a(10), the Canadian 
Manufacturers’ Association is very pleased with tnis provision, which allows 
the minister to appoint a mediator to confer witn the parties. As we have 
stated previously, the objective of any initiative should be to provide the 
legislative framework wnich encourages and facilitates the parties themselves 
to reach an azreement. This provision is consistent with that objective. 


Mc. Caplan: I would like to comment on the effect of direction on 
strike or lockout requirements to reinstate employees. The section as draftea 
in the pill nas many strong points, but we have certain concerns about tne way 
the bill has been drafted and presented. 


With regard to the provisions for recalling workers out of seniority, 
the act has looked at the problem employers often have when they have to 
recomnence Operations. It is often not appropriate to call people back 
strictly related to seniority, pecause the operations are not there. If tne 
employer and the trade union cannot agree on reinstatement, the onus is put on 
the board to make a direction on how the recall should be done. We feel that 
putting that onus on the board and not forcing tne employer and the trade 
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union to come to an agreement of this sort can create serious problems with 
the startup of operations under this provision. 


12:10 p.m. 


The second area we are concerned about is tne reference in subsection 
40a(12) to permanent discontinuance. The experience I have had in startups of 
operations is that they can take anywnere from seven to 10 days. Second, there 
are certain operations tnat, because of the seasonal nature or the lengtn of 
the strike, etc., may not be permanently discontinued but will become 
discontinued just because of tne length of time tne strike has gone on. I do 
not think the act nas addressed this problem, and I do not think the act nas 
looked at how the employer and the employee will deal with tne situation. 


Depending on job classifications as determined by the collective 
agreement and on individuals and their abilities, the act may impose certain 
individuals with certain seniority to be called pack for jobs that are not 
necessarily those they were doing before tne operation but that potentially 
will be there in future. 


The act has looked at this and proposed certain solutions to it. Our 
feeling is that if the act is modified to take into account some of the 
practical concerns we have, it will clearly reflect this and lead to smoother 
operations if the act is passed. 


Mc. Snantz: I would like to talk about subsection 40a(15). The 
legislation attempts to ensure that tne arbitration board does not interfere 
with matters that may be agreed to by the parties. We are encouraged by this 
approacn. Our basic thrust is tnat to the extent possible, collective 
bargaining processes should be left to the parties witn minimum intervention 
from a third party. However, we feel we must go a little farther to strengthen 
this section if sucn legislation is felt to be necessary. 


To emphasize the point that matters agreed to in writing by the parties 
shall be accepted without amendment, the Canadian Manufacturers’ Association 
recommends that subsection 15 be limited to that point and read as follows, 
"In arbitrating the settlement of a first collective agreement under this 
section, matters agreed to by the parties, in writing, shall be accepted 
without amendment." 


A subsequent subsection snould then incorporate tne matters to be 
accepted or considered py the board or arbitrators in making their settlement. 
It should be expressly stated that tne board or arbitrators must consider only 
those matters or issues on which the parties themselves have made submissions. 
The final decision should respond directly to tne representations of botn 
parties, witn the reasons for tne decision set forth therein. That should be 
qualified to state that if sucn disclosure reveals specific competitive 
circumstances of the employer, it perhaps would not be prudent to get into the 
details of the reasoning behind the decision. The ultimate goal snould be to 
reach a settlement that the parties themselves would have agreed to. 


In deterinining the terms and conditions of employment, the legislation 
should provide that account should be taken of normal acceptable standards for 
first agreements within that type of industry. It is totally inappropriate to 
consider the terms and conditions contained in long-standing collective 
agreements, as Clause 15(o) currently states, because such agreements are the 
accumulated result of a series of negotiations. The terms and conditions ot 
contracts that have been puilt up over a long period of time should not 
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represent a new floor for first agreements. To do otherwise would negatively 
affect potn tne employer and tne employees in tne long term. 


The legislation should provide that account be taken of the employer's 
competitive position within its own market in establishing the terms and 
conditions of first agreements. 


Clauses 15(a), (b) and (c) as they currently read should be deleted. 
Clause 15(a) of Bill 65 states that account may be taken of Whether the 
parties have made reasonaole efforts to reach a collective agreement." 
Consideration of a party's conduct already nas been taken into account wnen 
the board decided to direct that a settlement be imposed under the tests in 
subsection 2. It is inappropriate that a punitive approach be pursued in 
establishing the terms and conditions of employment that will form the basis 
of the employment relationship for some period of tim. 


Clause 40a(15)(c) is simply too vague, allowing the tnird party to 
consider such matters as it ''considers relevant to a fair and reasonable 
settlement.'' As a possible alternative, reference could be made in the clause 
to ''sucn other matters as have been brought forward by the parties 
themselves,'' again dealing witn the matters that the parties themselves nave 
in contention. 


Inter jection: Does the bili speak to the effect of the settlement? 


Mc. Snantz: Yes, tne effect of the settlement is in subsection 
40a(16). We feel tnat the term ot two years for an imposed settlement is 
excessive. It is imperative that the parties begin a normal collective 
bargaining relationship as soon as possible. I nesitate, Mr. Chairman, but 
management's view of the certification process being as suspicious as it is, 
it is often viewed as two more years of enforced coexistence, which, instead 
of helping the relationship, is more liable to hinder it. 


Furthermore, the association believes that che first-contract 
legislation goes a long way to shifting tne fundamental balance of power in 
the current collective bargaining system py removing the risk of one of the 
parties. A promise of a two-year guaranteed settlement with minimal risk of a 
work stoppage aggravates this imbalance further. In keeping with tne 
legislation in three of the four jurisdictions tnat have first-contract 
eae erate we feel the imposed settlement should be for a term of one year 
only. 


It is my understanding tnat an amendment has been proposed regarding 
retroactivity. Contrary to that amendment, we feel the retroactivity of the 
settlement snoula be limited to the point at which eitner party applies to the 
board to direct the settlement. 


Mr. Caplan: As to the application, in subsection 40a(19), tne 
Canadian Manufacturers’ Association nas a concern about the application to the 
Situation in whicn the bargaining units have been acquired since January 1, 
1984. Legislation affecting substantive rights snould not be given retroactive 
effect. Furtnermore, many significant changes will undoubtedly have taken 
place since January 1, 1984. For example, employees may no longer wish to be 
represented py that union, or the employee pase or the work base may have 
changed significantly. There are a number of factors. We are talking about a 
two-year period. 


There is also a significant practical problem of overwhelming the 
Ontario Labour Relations Board with applications for an imposed agreement from 
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previously dorinant pargaining agents. Given present conditions, tne board 
clearly will be unable to handle the influx of expected applications, 
especially in the light of the legislation's tignt time frames. Similarly, the 
lack of arbitrators with the experience in private sector interest arbitration 
will present significant difficulties for current active relationsnips without 
compounding the proplems througn extending the application of the legislation 
in this manner. 


Finally, the association is concerned that, as currently worded, tne 
legislation could be held to apply in a situation where one union nas simply 
replaced anotner. Tne legislation must clearly specify that it applies only to 
the situation where it is the first agreement ever on behalf of that 
bargaining unit. I do not believe the intent of the legislation was to permit 
these provisions to be used in the case of a new bargaining unit being 
certified to replace an old bargaining unit, but I would personally enjoy 
arguing in front of the board tne way the current legislation is worded. 


Mc. Thanpson: In conclusion, tne current labour relations system, 
despite its acknowledged imperfections, represents a workable balance between 
employers and unionized employees. It allows proper recognition of the needs 
of employees and of the economic realities faced by companies. We feel that 
Bill 65 as currently written would fundamentally erode this balance by 
virtually eliminating the risk and responsibility of one party. Therefore, we 
feel it is unacceptable in its present form. 


12:20 p.m. 


Mc. Chairman: Thank you, Mc. Thompson. A number of members of the 
committee have indicated an interest in engaging you in conversation. 


Mr. UD. 2. Cooke: Before I start, could I have a clarification, since 
Il was not on the committee when we first started to consider this? In so far 
as the ministry is concerned, wnat is its view on the last point tnat was 
raised by Mr. Caplan? 


Mr. Chairman: Mr. Failes is the policy analyst with tne Ministry of 
Labour. He has been helping us here. 


Mr. D. 2. Cooke: Tnat is the issue of one union replacing another. 


Mr. Failes: It would be a new relationship in tnat case. ‘he new 
union would be entitled to apply for first-contract arbitration. I will look 
into that further, but I believe that is wnat is anticipated. The apparent 
wording is tne intention. 


Mc. D. R. Cooke: Tnat is what the Canadian Manufacturers' 
Association is disagreeing with. 


Mr. Gillies: A bargaining unit and an employer could go through tnis 
entire process. Then there could be a decertification and certification of a 
new bargaining unit. let us say a year later, could it have to go tnrougn the 
whole thing again? 


Mc. Failes: It is a different set of negotiations witn an entirely 
different bargaining agent. It seems to m it is undesirable to have the next 
bargaining agent, wno had no part in the prior negotiations, pound by whatever 
happened in tnat first set. 
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Mr. D. R. Cooke: Would that be so even if the first agents entered 
into a contract wnich was completed and then they were decertified? 


Mr. Failes: Then you are in a different situation. There mignt have 
been a collective bargaining relationship in a plant 10 years ago. that agent 
was decertified. Ten years have gone py and now there is a new bargaining 
agent. [f you take the position that this pargaining agent is now precluded 
from applying for first-contract arbitration, it seems a little unreasonable. 


Mc. Thompson: That seems to go a long piece away from tne intent of 
the legislation. You could have an agreement that may nave been in place for 
10 or 15 years witn a certified unit. Then, through the normal period of 
Opening a change in certification, you could yo tnrougn this whole process 
again. The intent of this legislation is to prevent the hangups we appear to 
have gotten into in a few cases of getting a union certified in a plant. To 
introduce it into tne change of certification seems to be a wnole new 
direction. It is not the intent of the bill, as I understand it. 


Mr. Failes: I think the intent of the bill is to avoid those bitter 
first-contract strikes where you have two parties who have not built up a 
relationship. In tnat case, you would have two new parties. The new union has 
never nad a relationship with this employer. As a result, bargaining may 
become frustrated, perhaps not out of a desire to avoid unions in general but 
simply out of an inability of these two parties to get along initially. We 
want to give them a chance to develop that relationship. 


Mr. Caplan: The problem I see in opening it up to this potential of 
a second bargaining unit coming in is that the employer may be looking at a 
problem of internal politics within tne union itself. I think the brewery 
workers are a prime example of internal politics whicn have led to a 
decertification and a new certification. Then you have this first-contract 
arbitration being imposed on tne employer in that situation. That is one 
Situation. 


I wonder if labour nas looked at the other situation tnorougnly, wnere 
there are unions going out to convince employees or making an attempt to 
convince employees to decertify and recertify with the union pecause then it 
can get the employees the advantages of the first-contract arbitration. Uhions 
can say: "You cannot lose anytning. We will go into the arbitration and say, 
'Tnis is the contract they had, but we are in because they did not Like it.' 
We will get you better. We have to get you petter because we are going to go 
througn arbitration." 


I am a labour lawyer, but if 1 were on the employees' side, I would say: 
"Hey, tois is terrific. If we are going to go out and pust other unions, this 
is a perfect way to do it."' You can use first-contract arbitration as a pig 
club against the employer and say, "Even tnough you have had a relationsnip 
for a number of years, we can start from scratch and if they do not agree to 
our unreasonable, or what we considerable reasonable, demands, there is 
first-contract arbitration." 


Mr. Mackenzie: I would supmit to you a mucn ire Likely scenario 
would be a unit that has entered into an agreement in co-operation or almost 
in collusion with management. I have nad a couple of examples of tnose under 
decertification which were as a result of the membership waking up to what had 
actually happened. 


Mc. Caplan: Tnat is a possibility. I cannot argue witn you. At the 
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same time, I think all the ramifications nave to be examined in this concern. 


Mc. Thonpson: The point that you have an entirely new party enter ing 
negotiations is not entirely correct. Despite all the negotiations I have been 
through, mayoe I am still an idealist, 1 consider that I am negotiating with 
my local union members and officers. In most cases much of that framework 
stays in place. You may nave a change in certification with another union, but 
you are dealing witn the same group of employees that you have dealt witn for 
many years. It seems to m it is not a whole new ball game tnat you have in a 
first contract. 


Mc. Failes: Perhaps someone can answer this question for me. IL 
assume when a new union comes in and replaces an old union tnere is a 
substantial change-- 


Mc. Thonpson: Not necessarily. It can be so but it does not always 
happen. I am trying to think of one wnere it did not. 


Mc. D. R. Cooke: Tnat is a very interesting point. I appreciate your 
bringing it up. Tne other question I nave is quite different. It is to Mr. 
Shantz. On Monday, I was in Osnawa and listened to your president announce a 
$2-billion investment program in this province. It was overwnelming and we 
were delighted with it. I note that tne United Auto Workers expressed its 
delight and tnere were conpliments to your company for its lapour relations. I 
take it that this impending legislation has had no impact on the General 
Motors expansion program in this province? 


Mc. Shantz: I work in tne area of labour relations and one of my 
tasks is advocacy on behalf of Ontario expansion within our company and to try 
to paint a picture of our ability to deal with our employees in a way that 
enhances our ability to get investment in Ontario, indeed in Canada. 


I have concerns about lapour legislation such as this, along with other 
forms of labour legislation which put the Ontario jurisidiction beyond the 
majority of the competing areas in North American for tne investment that a 
company such as ours can get into. 


I mignt add tnat although this legislation seems to be targeted or to 
have resulted from a few instances that got a lot of visibility over the 
years, Radio Shack and Fleck for example, Q1 is very concerned that this kind 
of legislation could ultimately impact established relationships. In our case 
we have quite a numer of unrepresented folks wnose salary policies are 
determined in relationship witn other nonrepresented employees throughout 
North America. This legislation would complicate the way in woich our 
unrepresented employees nave maintained their employer-employee relationship 
with us. 


12:30 p.m. 


Even the parameters which the arbitration board or the labour board 
would consider if tnese folks ever decided to become represented would be far 
different from the usual parameters tnat are considered in determining 
policies for nonrepresented employees. I just see it as a very bad fit, wnich 
is perhaps one of tne reasons G1, a large employer witn a proven track record 
with represented lapour, as evidenced by the announced expansion, is concerned 
about this legislation. It has far-reaching potential impacts throughout 
Ontario beyond the target group. 
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Me. D. R. Cooke: Including an impact on your own company? 
Mr. Shantz: Yes. 


Mc. Thonpson: As tne Ontario division of our association, part ot 
Our responsibility is to make sure we inform government of tne cumulative 
effect of various pieces of legislation in tne jurisdiccion. The tning we have 
to watch constantly is tnat we do not get, for a relatively snort-term 
political interest, an accumulation of things tnat change tne balance in tnis 
matter to where the jurisdiction gets to be less attractive. 


We are not talking about short-term tnings. I imagine tne GM decision 
was made several years ago. This was not even talked about tnen. It is not yet 
legislation. We have hopes that this is a long-term proposition and we nave to 
worry apout tne general environment we set forth for investment in this 
province. 


Mr. Snaatz: Mr. Thompson is correct. The G4 decision announced on 
Monday of this week was started long before this legislation was contemplated 
or made public. 


Mc. South: I an interested in Mr. Thompson's remark about British 
Columbia where there is such legislation. Where tnis legislation has been 
imposed, the number of instances of getting a second agreement is very low. Do 
you have any statistics in that regard? . 


Mr. ‘Thanpson: We nave them; I do not know wnether they are readily 
available but we will try to get them for you if you like. 


Mr. South: Yes, it would ve appreciated. 
Mr. Thompson: We can send them to the committee. 


Mr. South: It is important, as it is being prougnt out in tnis 
committee. On average, we are dealing with about 38 instances per year in 
which they can arrive at a satisfactory first agreement. Your statistics may 
indicate that legislation such as this may not do all tnat much good witn 
regard to those 38 instances. 


I am also intrigued by your remarks apout the need for a vote. What do 
you believe happens? As the system now exists, the union has to get signed 
cards to indicate support. What differences do you feel happen by asking for a 
private vote? 


Mc. ‘Ihanpson: There are several things. The first one is a very 
oversimplified problem. We have all nad experiences where there has been 
competition for certification. We know of employees who have signed two and 
three cards for various bargaining units. The type of group you are dealing 
with is subject to a lot of momentary coercion and pressures. 


The only real way to get away from tnat pressure is a secret ballot. 
This argument has been going on for years. It always interests me tnat 
management is quite prepared to live with the democratic process. Apparently, 
tne unions and some of tneir political allies are not. I thought tne 
democratic process was the name of the game. 


Mr. D. R. Cooke: Do you want equal time, Bop? 
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Inter jections. 


Mr. South: Since Mr. Mackenzie nas organized in tne past, I would be 
interested to know how he feels about a vote as opposed to the present method 
of getting cards signed. 


Mr. Mackenzie: For starters, I am interested in knowing whetner they 
will accept the application date as tne terminal date if we even get around to 
discussing it. In every single plant I organized back in my Windsor days, my 
experience was that the pressure on the employees came after the application 
was posted. In every one of the 13 locals I organized, every petition came 
afterwards and was finally thrown out by Finkelman. Some of them proved it was 
the company lawyer or a couple of tne foremen wno prepared it. The pressure on 
the employees came during that tim. 


I had to bend over backwards to make sure I got tne buck, tnat they 
signed the card and that there was no undue influence on them. There sure as 
hell was from the other side in every case in which I was involved. It taught 
me a lesson a long time ago. I do not accept the 55 per cent or more. When you 
have to get the card, you have to visit tnen. When you nave trouble getting 
it, you usually have a fearful group of workers to begin with. I do not accept 
there is not as mucn commitment there as you would get in another case. If you 
are going to leave a time after the application for the pressure to start on 
the employees, that is wnen you are not likely to get a fair vote. 


Mr. South: What are you saying? You would accept a vote-- 


Me. Mackenzie: I would not support tne vote but I might consider it 
if we Change some of the procedures, including tne fact that the minute tne 
application is in there is a freeze on all actions and the vote is taken based 
on the cards submitted. 


Mc. Thonpson: It nas always confused me. The unions should nave 
every bit as much interest in a secret ballot as management because your 
complaint is always management influence. The secret pallot is-- 


Mc. Mackenzie: While they are waiting for that secret pallot, one 
hell of a lot of influence can be put on workers in a plant wnere tney rely on 
that company for their employment. 


Mc. G. D. Smith: I do not ask you to put too mucn weignt on tunis. I 
go back more years than I care to count, but I had a number of summer jobs; 
this was in a jurisdiction otner than (ntario. For a little more tnan three 
years, I earned my living as a journeyman millwright in a large pulp and paper 
industry after dropping out of engineering at university. This may not be 
representative when talking about influence, but my situation was: "Come on, 
Gnith. You had better sign up or you will not have a jop when we get in. Come 
on, Smith. It is going to cost you only $1 now. It will cost you $25 or $30 
later wnen we get in." That is one person's experience. All I say oriihy <a 
deux cétés a la médaille; there are two sides to every story. 


Mer. Mackenzie: That kind of pressure was not proved in any of the 12 
cases I took to the board on our side. In every single case we had, Finkelman 
threw out the company's counter petitions. I have not seen very many where 
there has been that kind of verification. 


Me. G. D. Snith: I make the statement only from personal experience. 
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Mr. Shantz: I would like to address this question. You might say 
that in the situations tnat got a lot of visibility and triggered tnis 
proposed legislation, there is an element running through those situations, as 
much as I have been able to read about them, where the employer was pernaps 
doubtful that the union necessarily represented, if you will, the silent 
majority of tne people in the work force. A secret ballot vote convinces the 
employer that the union does represent those employees and speaks for them 
with full autnority. 


Mr. Gillies: I do not want to get dragged into tne Latter 
discussion. I have to come down partly on both sides. If some mechanism could 
be found to remove influence on anybody's part on the free cnoice of an 
employee, pernaps a secret ballot would be desirable. That is a discussion for 
another day. 


I want to go to the point made about the question of a successor 
bargaining unit moving in and the negation of the contract. This bothers m. I 
am far from being an expert on labour law, but tell me if I am not correct 
that if under this legislation a settlement were imposed on a place of 
business, and witnin the period of tnat contract the ownership of tne company 
changed, the new successor company would be bound by the contract. 


Mc. Failes: Tnat is correct. 


Mc. Gillies: With this process going into place, I fail to see why 
within the period of time the contract is in effect a new bargaining agent 
would not be pound by it too. It would seem to be fair. I am especially 
worried about a small employer going through the process we put in place in 
this legislation, wnich could pe reasonably complicated, expensive and 
lengthy, witn all tne attendant uncertainty of decertification and so on that 
accompanies a new relationship between a company and a pargaining agent. Good 
Lord, they could be back into it again on a second go-around within six 
months. Does the ministry contemplate that and not see a problem with that? 


12:40 p.m. 


Mr. Failes: Are you suggesting that at the end of the collective 
agreement -- 


Mr. Gillies: I am just tninking out loud and I have not floated this 
by anyone, but if the contract is binding on successor employers during tne 
term of the contract, it would seem fair to nme--I hope I am not being naiive 
about this--tnat the same contract would also be in effect for successor 
bargaining agents during the terin of the contract. 


Mr. Failes: It is. 


Mr. Gillies: Qcay. That is not what I understood to have been said 
earlier. So within the two years you cannot have another bargaining agent take 
over and say, ‘We want to go through this process and negotiate again." 


Mc. Failes: If I understand your question correctly, my 
understanding is tney would be bound by the collective agreement as well for 
the period of the collective agreement. 


Mc. Thompson: It is only in tne last two months of the collective 
agreement when there can be a change of certification, and tnat is the period 
in which some of then mignt well apply. but again, while you get a new 
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certified union, very often the existing contract is the basis for a 
continuing relationship. The contract does not get totally thrown out eitner. 
It seems to me to be a totally different situation. 


Mr. Gillies: Okay. Your concern is not during tne term or the 
contract but that an employer could have to go through this again. 


Mc. Thanpson: They cannot change it during the teri. 


Mr. Gillies: No, but somebody could have to go through this again 
after a period of two years when there is-- 


Mc. Thompson: No, one year if our recommendation is followed. 
Mr. Gillies: All right. 


Mc. Pierce: Even if the company changes ownership in that first 
two-year contract and the employees request a decertification and a new 
certification. 


Mc. Gillies: What you are saying is tnat if suddenly there is a new 
owner Of the company and a new bargaining agent within the term of the 
contract, the contract still holds. 


Mr. Pierce: Tnat is right. 


Mc. Failes: As was explained, there is only a very limited open 
period at the end of the contract when you can try for decertification. In 
effect, what is going to nappen is tnat, in the normal case, the new 
bargaining agent is not going to come in until the end of the contract. That 
is the normal case. 


Mc. Gillies: Okay. Moving right along. 


Mc. Thompson: There is provision in labour law in that the existing 


contract is to stay in place during any period of negotiation. It is not as 
though you are starting over without a contract. 


Mc. Pierce: During the period of negotiations, but there is nothing 
wrong with applying for decertification part-way througn a contract. 


Mc. Thonpson: You cannot do that. There is only a two-month period. 
Mr. Gillies: All right. I better understand your concern now. 


Second, I would lixe your comments on the prerequisites or tne 
preconditions to this arbitration process. I think all of us on the committee, 
coming from one perspective or another, have concerns about the vagueness Of 
subsection 40a(2). However, we have had a number of representations, 
particularly from labour groups, that are concerned tnat the prerequisite of 
finding bad-faith bargaining would be too stringent. They point as an example 
to the fact that pad-faitn bargaining was not found in the Eaton's case, and 
this is a ratner compelling argument. I wonder wnether you could comment on 
that. what tney are really saying is, 'We will never get itp 


Mc. Thompson: That is almost a classic case. You have noticed the 
Change in certification in that case. Obviously, the very problem we were 
worrying about existed, that the union was not representative of tne wisnes of 
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the employees. 


Mr. Gillies: I suppose tnat is possible, but if the intent of this 
legislation, in whatever form, is to try to help cement relationships between 
an employer and a new bargaining unit, we are searching for tne best way to do 
that and we are having a number of representations saying that the kind of 
prerequisite you suggest would not nelp in that regard. 


Me. Caplan: If I may comment, looking at it from a management 
perspective, one of the feelings is that tne successful collective agreement 
is the one tnat is negotiated between the parties and the one that nas com 
througn an agreement between the parties. Tne concern is that opening it up 
and broadening it into these other areas tnat are very ill-defined will result 
in the imposition of an agreement that will not solve the problems or will not 
answer the desires of the workers when they searched for or requested a 
bargaining unit. 


The refusal of the eanployer to recognize tne bargaining authority of the 
trade union, I think, would fall under the bargaining-in-bad-faith provisions, 
or it should fall under tne bad faitn provisions. When you get into ''the 
uncompromising nature of any bargaining position adopted by the respondent 
without reasonable justification,'' wnat is a definition of "reasonable 
justification" and "the uncompromising nature of any bargaining position?" My 
experience with the bargaining process in wnich I have been involved--and I am 
not as experienced as these gentlemen, but I have been involved in a number of 
them--is that what is uncompromising 15 days before tne legal day to strike 
becomes very flexible in the 12th hour. It is all part of the process. 


To broaden it, to take tnis out of the process and impose a settlement, 
especially wnen our research indicates that imposed settlements under similar 
legislation do not seem to survive after the first collective agreement, makes 
it very difficult to see what tnis will add to the bargaining powers among the 
parties. 


In the Eaton's situation specifically, they did end up with a contract. 
Now there is an indication there is a movement to decertify. If they had ended 
up witn a contract imposed, would it be the same situation as they nad in 
Manitoba where Eaton's closed down the first floor of the store? Does an 
imposed settlement solve the problem? Are we using a club where we should be 
using a much more delicate manoeuvre? Are we fundamentally destroying tne 
bargaining relationship between employer and employee? 


The last nasty set of negotiations in which I was involved--if you want 
to use the term 'hasty''--was the first set of negotiations in a plant in 
Toronto that nad not been certified for more than 60 years. It was the first 
certification. We have a contract now. We are in the second year of the 
contract. We have nad two grievances filed and it has been running extremely 
smoothly, but we had hard bargaining to reach that point. 


Looking at that situation, if we had an imposed settlement by somebody 
who did not know that operation, where would we nave been? That is what 
concerns me. Would the company have even survived? Because the terms and 
conditions of that imposed settlement would have been so different from wnat 
was actually worked out, would the employees feel they are being fairly 
represented? Nobody accused either side of pargaining in bad faith in tnat 
situation altnough we went before the Ontario Lapour Relations Board for other 
reasons. Unfortunately, there were certain things that went on. Neither tne 
employer nor the trade union was fined in that situation. 
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It is a dramatic overkill in tnis situation. What will it actually 
accomplish? Wnat would have been accomplished in the Eaton's situation if 
there had been an imposed settlement rather than an agreement? Would we nave 
the Manitoba situation wnere employees actually lost their jops? 


Mr. Gillies: I cannot answer that. 


It would be nelpful to tne committee to know if the Canadian 
Manufacturers' Association can contemplate a threshold short of bad-faith 
bargaining tnat would be more satisfactory to you than what we have here. 


Mr. Thompson: There are renegade employers and renegade unions that 
will always give us trouble fron time to time. I do not think there is any 
perfect world. There is a lot of confusion about this so-called bad-faitn 
pargaining. In many cases, what appears as bad faith on the part of the 
employer--and I can only speak for tne employers--is a very real concern about 
whether the certified union is representing its employees. That is not bad 
faith. An employer nas a responsibility for his employees. Much of what 
appears as bad faitn is just a concern about whetner tne union really 
represents those people in the plant. As we have seen in British Columbia and 
locally, apparently that is not true. 


12:50 p.m. 


Me. Shantz: I would like to add to tnis discussion. I was reading 
this morning about the Ontario Labour Relations Board's decision regarding the 
Royal Conservatory of Music and the University of Toronto. It had to do with 
the Royal Conservatory of Music asking for information on a number of points 
with respect to an upcoming separation of the conservatory fron the University 
of Toronto. Tne information was being requested during the time of bargaining. 
It resulted in an Ontario Labour Relations Board award that further defined 
the question of what is good-faith bargaining and what is bad-faith 
bargaining. It helped to clarify it. 


Tnat is only one of many awards that have given direction to the parties 
in Ontario as to what is appropriate. In this case, according to tne OLRB, it 
was appropriate to give information to the Royal Conservatory of Music so it 
could be informed and could bargain intelligently with access to this 
important information, whereas the University of Toronto had decided it snould 
not give this information. 


Way reinvent the wheel? Some of the benchmarks tnat have been laid down 
as definitions of wat is appropriate conduct go to disclosure of information 
and otner matters that help the parties to get together, and collective 
agreements emerge at the end of bargaining in the vast majority of cases. Vur 
concern is that we will tamper with the vast majority of relationsnips where 
both parties accept responsibility and achieve successful collective 
bargaining relationships. This legislation might result in situations sucn as 
I am told exist in Quebec, where the unions in a very nigh percentage of cases 
apply for first-contract arbitration, thereby taxing both parties off tne hook 
of being responsible for bargaining. 


As Sheldon pointed out, wnat may be perceived as nard pargaining often 
results in agreements that are accepted by both parties, lived up to and 
defended. If we degenerate into a situation where a hign percentage of 
first-contract agreements are achieved through arpitration, our concern is 
that the strength of those relationships will not be as good as it is under 
our current system. 
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Mr. Gillies: Perhaps I can leave you with tnis thought. I will be 
very frank with you. Based on the discussion I have heard so far, I do not 
believe the committee is prepared to go to the bad-faitn-bargaining test. The 
minister had that option ovefore he brought in tnis bill. I believe, however, 
the committee is largely dissatisfied with subsection 40a(2). We will be 
dealing with it next weex in clause-by-clause debate. If you nave any concrete 
thougnts on now to redraft that subsection to improve it, I for one would very 
much like to see them. 


I will ask one other question. Om page 6 of your brief, you have touched 
on a concern I share about the time frames. No one I talked to in the ministry 
or at the Ontario Labour Relations Board thinks tne time frames in the bill 
are ever going to be met. I want to try out on you the initial 30 days for 
preparing a case by the parties to go to tne board. Do you think 45 days is 
more reasonable? 


Mr. Shantz: Anything is an improvement. 


Mr. Gillies: we do not want to lengthen this unduly. It is my sense 
that it is unrealistic and unreasonable for an employer not familiar witn this 
area to retain counsel and prepare any sort of proper case to go to the board 
in 30 days. I am batting around moving an amendment for 45 days. 


Mr. Caplan: In my experience of preparing cases for the board when I 
was in private practice, it is very difficult for an outside party such as a 
solicitor to step in and understand the operation in order to prepare it for 
the board and marshal the evidence appropriately. When you are presenting a 
case to the board for a collective agreement, where the operation has to be 
understood, 30 days is going to be impossiple and 40 days is going to be 
difticiilts 


If you have a very sophisticated operation, such as my colleagues nere 
have, you have the staff and tne individuals there who can prepare the basic 
ground information. If GM were in that situation, it would not have to retain 
outside counsel. They could do it themselves. Before I arrived on tne scene, 
if Prefab Cusnioning were in this situation, there was no one to prepare it or 
who knew how to prepare it. Outside counsel had to lead them py the hand 
thnrougn this situation. It is a very expensive procedure, which is bad enough, 
but also outside counsel does not have the time. If you impose a 30-day time 
limit on outside counsel, it is extremely difficult. 


I appreciate the idea of not extending this for ever. We have to get 
this to the board. Will tne board have the time? Most poard nearings in wnich 
I have been involved are now taking four months to resolve. You get two days 
scneduled and then you get anotner day six montns down the line. It is very 
difficult. As you say, you have to look at the time limits very carefully. It 
will make a mockery of tne act if tney are just peing ignored by mutual 
consent. 


Mr. Gillies: That is my concern. Everybody I speak to connected witn 
this says the same thing. I think we might do the minister a pit of a favour, 
because under subsection 40a(1/7) he nas tne power to vary. The feeling at the 
labour relations board is that he will have to make a ministerial order every 
time, so we may be able to save him sone trouble too. 


Mc. Chairman: Thank you very much for appearing before the 
committee, Mr. Caplan, Mr Shantz, Mr. Snitn, Mr. Thompson. we appreciate 
hearing your views. 


Tne comaittee recessed at 12:56 p.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(cont inued ) 


Consideration of Bill 65, An Act to amend tne Labour Relations Act. 


Me. Chairman: The resources development committee will come to 
order. Our first witness this afternoon is the United Food and Commercial 
Workers International Union, with Mc. Cliff Evans and Mr. Charles McCormick. 
Welcome to the committee. We are glad you are here. Please introduce 
yourselves. 


UNITED FOOD AND COMMERCIAL WORKERS INTERNATIONAL UNION 


Mr. Evans: I am Cliff Evans, Canadian director of the United Food 


and Commercial Workers. Chuck McCormick is the administrative assistant out of 
our national office. 


We have a couple of documents we would like to distribute if we knew the 
procedure. 


Mc. Pierce: Tnrow tnem around. 


Me. Chairman: I can see already ‘that the presentation you have given 
to us is of an unusual format. Go ahead any time you are ready, Mr. Evans. 


Mc. Evans: I would like to start off py going to the Labour 
Relations Act. In the preamble, it says the purpose of the act and "public 
interest of tae province of Ontario" is ''to furtner harmonious relations 
between employers and employees by encouraging tne practice and procedure of 
collective bargaining between employers and trade unions as the freely 
designated representatives of employees.'' Tnis says that people who choose a 
trade union to represent them before the Ontario Labour Relations Soard 
through the certification process are entitled to get into tne collective 
bargaining process; indeed, to get a collective agreement. 


Tne first page of our brief outlines for you some UFCW first-agreement 
strikes that nave gone on in Ontario over tne past few years. Let me give you, 
as an example, the case of a local union situated in Kitchener, Ontario, that 
covers basically central and western Ontario. It nas about 120 collective 
agreements. Over tne past eight years, excluding persons covered by the 
Hospital Labour Disputes Arbitration Act for hospitals and nursing names, it 
has received 28 certifications. There were strikes for six of the units 
designated in the first grouping to attain a first-collective agreement. There 
were also 18 pargaining units for wnich no collective agreement was attained. 
You have four collective agreements that were arrived at through the 
collective bargaining process, 18 for which no collective agreements were 
reached and six strikes. Collective agreements were optained in four of tne 
six strike units. 
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In that same local union during that period of time we also received 10 
nursing home certifications. All are under collective agreement. The HLDAA 
legislation was used a total of six times during that eight-year period. I do 
not believe tnat tne HLDAA legislation has been abused. I do not believe that 
the present method of operation is directed towards encouraging the practice 
of collective bargaining and arriving at collective agreements. 


We believe that access to first-agreement arbitration snould be 
unimpeded and guaranteed. We believe that the government should live up to its 
promise to deliver to the workers of Mntario a guarantee to avail tnemselves 
of the right to have their first collective agreement arbitrated wnen the 
collective bargaining process fails. Quite frankly, we deem subsection 40a(2) 
of the proposed legislation to be unacceptable. We think it gives tne Ontario 
Labour Relations Board the rignt not to direct tne settlement of a first 
collective agreement if it does not appear to the board that collective 
eR has been frustrated, as provided for in clauses (a), (b), (c) and 

d). 


If the parties cannot come to a first collective agreement, wny must 
either of the parties lead evidence as to wny it nas failed? This government 
need not satisfy itself as to why bargaining has failed in first agreements or 
conduct inquiries througn the Labour board as to who was or was not frustrated 
and wno was or was not uncompromising. The fact of life is that bargaining has 
failed and normally a strike ensues. 


The legislation ougnt to provide a means of reducing first-agreement 
strikes and arriving at first agreements wnen the bargaining process has 
failed and one party wishes to go that route. The legislation does not mandate 
the parties to apply; it gives them an option. We think it snould provide for 
agreements to be reached so that the parties can work under the collective 
bargaining agreement for a period of tim. 


As I said before, the preamble of the Labour Relations Act encourages 
the practice of collective bargaining, but many times the practice of first 
agreement fails. Give tne parties an nonest and clear way of correcting tnat 
failure. Do not impede tne correction by placing ambiguous tests in their path. 


We submit that subsection 2 should read, '"The board snall grant sucn 
application under subsection 1 within 30 days of receiving tne application." 


At the present time under subsection 40(1) of the Labour Relations Act 
of Ontario, employers have the right to request a vote on their last offer 
pefore or after a strike or lockout and the minister must direct that a vote 
be held by the people in the bargaining unit. It is our submission that tne 
government would not be breaking any new ground if it provided in tne 
legislation that the labour board was mandated to grant a first-agreement 
application. 


2:20 p.m. 


Please turn to table 1 of the document from Manitoba Department of 
Labour, research and planning, dated March 1985. This is a province that nas 
first-agreement legislation witn the right to automatic access of either 
party. You will notice in there that 150 certifications were granted in tne 
three-year period 1982 to 1984. There were 13 applications made to the 
Manitoba Labour Board for first agreements, an average of 8.7. The board 
imposed first agreements in six of tnese cases. Tnat reflects a four per cent 
ratio. I do not think it can be said that tne collective bargaining process 
has broken down and that collective bargaining is not taking place. 
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If you look at table 2, you will find that is even more so. In the 13 
applications made to the board in Manitoba, five were settled voluntarily by 
the parties. In my opinion, that the parties know they are going to get a 
collective azreement encourages them to reach an agreement on their own. 


Some people wno have or may in the future come before this committee 
will tell you they want tne labour board or some poard of arbitration to 
settle their collective agreements. Quite frankly, we do not. We would far 
rather reach agreements between the parties, because we think an agreement 
worked out by the parties is one they will understand and be able to Live with 
better than one that is imposed. However, when you cannot get a first 
agreement negotiated, we think there nas to be some avenue for the unions or 
the employers to use to get a collective agreement in place without the 
necessity of a lengthy and, in some instances, damaging strike. 


If you read tne report from Manitoba Labour, the point you will all 
recognize is that the parties did not abandon the collective bargaining 
process in first agreements and rush to the labour relations board to have it 
solve tneir problems. Only in four per cent of tne cases was it necessary for 
the labour board to become involved and actually mandate a collective 
agreement. 


In respect of the cost of the process the proposed legislation intends 
to create, in my respectful submission, private arbitrators in Ontario in most 
instances charge fees which are far in excess of the ability of a small 
employer or a small union to pay. To have to go througn the legal process of 
appearing, before the labour relations board or any other tribunal is costly. 
If you look at the recent Commerce Visa Centre situation, you will find that 
took 17 or 18 days of hearings. Undoubtedly, the parties in tnat circumstance 
were better equipped financially to handle the costs--at least one of them 
was, I am sure. However, a small union or a small employer is not equipped to 
handle those costs. To have to go through tnat process to get a first 
agreement mandated and tnen have to bear the cost of having one of the private 
arbitrators in Ontario hand down a decision based on tne numper of days of 
hearings is putting a burden on the small employer and on the small union that 
should not be there. 


As an example, we nad a case a few years ago witn Maclean Hunter Ltd. 
Undoubtedly, it had the money to pay the lawyers and appear before the board 
in an attempt not to get a first agreement legislated under federal 
jurisdiction. It broke tne local union, wnich had to go into the hole for its 
costs in regard to that matter. At the end of all the discussions, the Canada 
Labour Relations Board handed down a decision that said it was not going to 
mandate the agreement because there was no blood in the streets. 


We think access to that legislation is provided for unnindered under the 
Hospital Labour Disputes Arbitration Act. The government pays what it deems to 
be the appropriate costs for the chairman and for the other persons on the 
panel. We think it is in the interest of tne public not to have 
first-agreement strikes and tnat the public purse should share a part of that 
burden. 


The board of arbitration, in referring to tne metnods it should use in 
determining wnat a collective agreement will contain, quite frankly, is not 
what the people on this committee and the members of our union think is 
advisable. We should not have to go into arbitration in any area at all to get 
a first collective agreement and spend an inordinate amount of time, which I 
believe would be spent, on whetner the parties nad made reasonable efforts to 
reach a collective agreement, as is stated in clause 40a (15) (a). 
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We do not believe that clause 40a(15) (b), "the terias and conditions of 
employment, if any, negotiated througn collective bargaining for employees 
performing the same or similar functions in the same or similar circumstances 
as the employees in the bargaining unit," snould be tne determining factor. 


We do not believe there snould be any test, quite frankly, otner than 
that tne board of arbitration should take into consideration anytning it deems 
to be relevant in respect to tne fair and reasonable terms and conditions of 
employment that exist under collective agreements. The provisions of a 
collective agreement in a particular set of circumstances should be handed 
down so that they reflecc the economics of that set of circumstances and not 
the economics of everybody else's set of circumstances. 


We have had two very lengthy strikes in our union while I have been the 
director. One lasted for 34 months with Zeller's Ltd. in Lacnute, Quebec, and 
one went for more than two years with Canadian Tire Corp. Ltd. in Prince 
George, British Columbia. Both of those, oddly enough, were first-agreement 
strikes. Once the parties get into the collective bargaining process, we nave 
a fairly low ratio of strikes involving our membership in Canada. The strikes 
that exist, I respectfully suggest, do not last very long. 


2:30 p.m. 


One of the problems in tne collective bargaining process in Ontario, and 
indeed in some of tne other provinces, is that the Labour Relations Act sets 
up the confrontation in many instances. In Qntario, you have petitions that 
are filed when an application for certification is put before the board. The 
anti-union instrument that is used to create that petition is then carried 
forward into the collective bargaining process, and as a result, I believe in 
many instances the employer feels he nas to. protect those people.wno are 
fighting the union on his behalf. You will eventually wind it down to a 
first-agreenent strike, because the employer is down to not nave a collective 
bargaining agreement covering the employees in that establishment. 


Our union, the United Food and Commercial workers International Union, 
undoubtedly would like to get tne best collective agreement covering every 
group of employees that it organizes. We are not walking around wear ing 
rose-coloured glasses; we are living in the real world. We know that mandated, 
legislated first agreements are not going to be tne Utopian agreements we inay 
have in various industries, but we believe those people are entitled to a 
collective agreement. 


Tney go through the process of getting organized, at some jeopardy to 
their jobs in a lot of instances. They then receive certification from the 
Ontario Labour Relations Board. The wording states that "the parties shall 
bargain in good faith.'' Lawyers have a field day deciding how to posture 
themselves so they will not be found guilty of bargaining in bad faith. If the 
legislation were to be implemented in the way it has been introduced, you 
could give out Academy Awards on any given day, perhaps to both sides of the 
bargaining taple, because to ensure that they complied with the legislation, 
the collective bargaining process mignt become secondary and the posturing 
their primary concern. 


As the legislation is written at present, it does not and will not 
provide for first agreements. We think it will provide a field day for lawyers 
appearing before tne labour relations board, and long-drawn-out hearings. In 
most instances it will not change tne structure of collective bargaining in 
Ontario from what it is now. 
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That is all I have at the present time. If anybody has any questions, I 
will be only too nappy to try to answer them. 


Me. Cnoairman: Thank you, Mr. Evans. We appreciate in particular the 
. Sy aT OPE ee ew . ° 
view of Manitoba's first-contract legislation. 


Mr. Gillies: First, Mr. Evans, I want to pick up on your last 
comment. Would you rather have the bill as it is now or nothing, or do you 
think it makes no particular difference, except to the legal profession? 


Mr. Evans: Mc. Gillies, I do not think the present bill does 
anything for the collective bargaining process in Ontario. If I were faced 
with a choice of having nothing or having that bill, 1 might come down on the 
side of having it exactly as it is, which is notning. I do not think it nas 
Changed anything. 


Mr. Gillies: It would not do anything? You do not see any particular 
advantage to the status quo as opposed to this. It just does not change 
anything? 


Mc. Evans: When you put in the procedures how to gain access to the 
legislation, you almost render the process useless. lL would Like to believe 
otherwise. Certain ministers of the government and otner legislators have said 
the test is not bad-faith bargaining. In my considered opinion, it is. 


Mc. Gillies: You have had considerable experience over the years on 
these matters. As far as you are concerned, are these preconditions tantamount 
to bad-faith vargaining? 


- Me. Evans: Yes, I believe absolutely they are. With regard to the 
refusal of the employer to recognize the bargaining of the trade union, for 
example, if tne employer were to stand up and say that in a collective 
bargaining scene and you went to the labour relations board, ne would be found 
guilty. Again, on tne uncompromising nature of a collective bargaining 
position adopted by the respondent without reasonable justification, in my 
opinion, if you went to tne lapour relations board, that would be deemed to be 
bad-faith bargaining. The next one is simple. They have not reached a 
collective agreement, period. That does not necessarily mean bad-faith 
bargaining. 


Mr. Gillies: Then clause 40a(2)(d) is the catch-all. 


Mr. Evans: If you put in clauses (a) and (b), and they get wiped out 
because you cannot meet tneir criteria, I do not know wnat the other relevant 
matters are. 


Mr. Gillies: There is consideraple sympathy around here regarding 
clause 40a(15) (a). In similar legislation in other provinces, are you aware of 
a direction such as that being given to the arbitrator with regard to taking 
into consideration whether reasonable efforts have been made to resolve the 
agreement? 


Mc. Evans: I am not aware of tnat. 
Me. Gillies: I think there is some sympatny here. It would seem to 


be almost a superfluous instruction to the arbitrator. They nave already been 
througn the threshold in subsection 40a(2). As many of us would see it, tne 
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job is for tne arbitrator to darn well come up with a settlement that one 
would hope would not be totally unacceptable to either of the parties. Why do 
you really need clause (a)? What does it accomplish? 


Mr. Evaas: You have hit two points. If you go back and look at the 
Manitoba statistics, you will find tnat if a first agreement is at the end of 
tne road, tne parties will work towards resolving their own problem, whicn is 
where it should be. To say to an arbitrator that he has to decide wnether a 
party nas been reasonable, we could probably spend six montns of debate on 
wnat the word "reasonable" would mean in tnat context. To say that if you have 
been more reasonable than your opponent you will get a better collective 
agreement, and that if you have been unreasonable you will get a bad 
collective agreement, misses the point of wnat tne legislation is all about; 
that is, to provide a collective bargaining process for the workers of 
Ontario, to allow them to bargain collectively. 


For anything that is conduct-related, if it is in violation of the 
Labour Relations Act, one party should take the other pefore the board, zet a 
consent to prosecute and deal with it. The matter of getting a collective 
agreement is not conduct-related; it is related to getting a collective 
agreement in place covering the employer and the employees. I am not so na‘ive 
I mignt not tnink of some set of circumstances wnere a union might not want to 
get an agreement with an employer. I think the employer should have the right 
to get a collective agreement. 


Mr. Gillies: I have one last question. I am looking at your chart at 
the beginning of your presentation regarding the strikes you nave had in your 
regions 18 and 19. You might not have this statistic in front of you, but I am 
just looking for a general idea. Generally speaking, have these disputes you 
list been longer, on average, tnan otner strikes would be because they are 
first-azgreement strikes? 


Mr. Evans: First-agreement strikes, on average, are longer. Let me 
run it down for you. Little brothers Ford was probably a five- or six-month 
strike; there was no agreement. Niagara Farms retail food stores was an 
eight-month strike, with no agreement. Bob Kernohan Lumberteria was six 
months, with no agreement. Newt Webster produce warehouse was four and a nalf 
or five months, witn no agreement. Davidson-Walker Funeral Home was eight 
months, with no agreement. St-Hubert Bar-B-Q was one day and we had an 
agreement. 


Mr. Gillies: That was a good one. 


Mr. Evans: Westra Plastics has been on strike for three months, with 
no agreement; it is still on strike. 


Mr. Gillies: How many months was that? 

Mr. McCormick: It was three months and it is still on strike. 

Mc. Evans: S. S. Kresge was five and a half montns and they got a 
settlement. wWnite Otter Imm was about three montns, witn no settlement. F. W. 
Woolworth Co. Ltd. was about two months; we got a settlement. Santa Maria 


Foods Ltd. was about three months and we got a settlement. At Robert Micnaud 
Ltd. furniture, there was no settlement. 


2:40 p.m. 


R-/ 


In the pottom half of the list, K Mart Canada Ltd. was six months, with 
no settlement. Darrigo's Supermarkets Ltd. was about four months, with no 
settlement. People's department store was about a month and a half; they got a 
settlement. IGA Canada Ltd. in Fort Erie got a settlement in about 30 days. I 
believe that at Maple Lodge Farms Ltd. it went on for three or four inonths and 
they got a settlement. Bon-Ee-best Fegs was not tnat long; it was about a 
month or less. 


Mr. Gillies: Okay. I can see tne pattern developing here. They tend 
to be fairly Lengthy, and in most of them you did not get an agreement. In 
that same period of time how many agreements would have been reacned witnout 
strikes? 


Mc. Evans: The only one on whicn I can give you an accurate count is 
a local union where they received 38 certifications in an eight-year per iod. 
Ten were nursing nomes, all of them under collective agreements. Of the 
remaining 28, there were six strikes. One of them was resolved witn a 
settlement; five were not. Eignteen other units never had a strike, because we 
could not reach a collective agreement and the people were--and I am not 
trying to be dramatic about it--just oeaten. They were beaten through the 
collective bargaining process. 


Mc. Gillies: Normally, that would tnen lead to a decertification? 
Me. Evans: Or it just sat there and vegetated. 

Mr. Gillies: Does that happen often in your experience? 

Mr. Evans: Yes. 


Mr. Gillies: Despite all the provisions and all tne legislation, the 
thing just grinds to a nalt and nothing happens? 


Mc. Evans: Qur union organizes about 3,000 people a year in Canada 
and we probably organize 80 per cent of those people in bargaining units of 50 
or fewer. Our ratio of getting collective agreements probably runs somewhere 
in the 60 per cent range across Canada. 


In some provinces we have first-agreement legislation, and it works. In 
Quebec, because of the labour laws there, very few certifications are granted 
for which collective agreements are not obtained. In Manitoba it is the same 
thing. In Manitoba we have received 20 certifications since 1982 and we nave 
not had a first-agreement strike. 


Mc. Cillies: I have one final question. We asked one otner union 
local tnat was in--and I wish I could remember which one--whether it felt that 
this legislation would lead to increased union membership or would make it 
easier to organize in the broad sense. Their response was no, that they did 
not really tnink it would make mich difference. Wnat do you think? 


Me. Evans: I do not know whetner it would lead to making organizing 
any easier. I am sure it would lead to those people who did organize getting 
collective agreements. If you do the mathematics on that, it should lead to 
increased memoership. What we nave now is a process you g0 through at the 
Ontario Labour Relations Board whereby people get certified and do not geta 
collective agreement. 


Mr. Gillies: Thank you, Mr. Evans. 


R-8 


Mr. Chairman: I wonder wnether I may just ask you a question. I am 
saonewnat surprised py your statement about the legislation, because you had a 
lot of agony associated with tnose first-contract disputes with not a very 
good solution to than, and yet even given that, you feel this legislation is 
not worth while. 


Mc. Evans: In my opinion, getting tne collective agreement is wortn 
wnile. when you put the hurdles in supsections 40a(2) and (15), I think it is 
a sham. I do not tnink there is any meaningful legislation tnere. I want to 
see some of tne people wnom I deal with in the legal community practise tneir 
acting to make sure they are not guilty under supsection 40a(2). Once you put 
that in there, then I feel that my level of frustration will not go down at 
all. I do not think it will get the workers of Ontario collective agreements; 
and that, I understand, is the intent. 


Mr. Callahan: I would like to take up something. It is the first 
time I have seen anything about the cost of the chairman appointed; that would 
be borne by tne provincial Treasury. Are you suggesting that this be carte 
blanche, that it does not matter if one or other of the sides has been 
seni or dragging its heels or could nave been found to be acting in bad 
aith? 


Mr. Evans: No. I put that piece in tnere and when I was talking 
about it, I went on. As you are probaply aware, tne Hospital Labour Disputes 
Arbitration Act provides for tne arbitrated agreements in the nursing home and 
hospital industry to be paid out of tne puplic purse. Under section 124 of the 
Labour Relations Act, the construction industry has a payment it makes very 
dramatically reduced from what the private-sector unions are faced with in 
this province in dealing with grievances. We are talking about people wno do 
the bulk of tne arbitrations in this province charging $1,500 a day. If you 
have a 10-minute hearing, you can figure the bill will be only $1,100 or 
$1,200. We are trying to deal with that in a different forum. 


The other part of the cost involved with wnich I dealt is that, if you 
look at the Visa hearing, it took 17 days of hearings to determine whether or 
not a collective agreement would be put in place. We nad an experience with 
Maclean Hunter that went on for more than two weeks. The cost to a small 
employer and to a small local union is astronomical. The cost to a sinall 
employer and a medium-sized local union is astronomical, and in many instances 
they simply do not nave the wherewitnal to pay those costs. 


In my opinion, it would not be out of order for the government to 
consider paying the cost of arbitration. At present, if an employer says he 
wants to have a vote on the last offer he made to a bargaining unit in a 
collective bargaining process, the government sets up tne macninery, goes out 
and conducts the vote, and that is paid for out of the public purse. 


Mc. Callahan: I do not nave a copy of the bill. Does tne present act 


provide that each party will pay its own arbitrator plus half of tne 
chairman's charges? 


With tnat clause there, where you are suggesting the government snould 
pick up the tab, tnat seems to me less an incentive. It is one of tne small 
areas that might prevent one party from sandbagging. If they figure it is not 
going to cost them anything, you have taken out any incentive for them to try 
to reach an agreement before it goes to arbitration or whatever. 
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Me. Evans: Again, in Manitoba the cost of the process is paid for py 
the government. It is done through tne labour relations board, but it is paid 
for out of the public purse. The statistics would not pear out what Inay appear 
to be a good idea you have about everybody going in that direction because 
they are going to have it paid tor. They get it paid for and only four per 
cent of the certifications go tnat route. 


Mr. Callahan: To use the equation of litigation in the normal sense, 
one of the criteria any counsel who is being honest would have to look at in 
whether the matter is litigated or settled pefore litigation is the question 
of having costs awarded against his client. I will accept what you say about 
Manitopa having had very few, but even one or two would not be helpful if they 


knew the purse was there from wnich to collect their costs. 





Furthermore, you have commented that you do not want to go and listen to 
lawyers perforin their acts. 


Mr. Mackenzie: Amen. 


Mr. Gillies: Careful, Robert. 


2:50 p.m. 


Mr. Callahan: It can be said tnat sometimes the expediting of trials 
is effected by agreement on certain facts, simply because botn parties know 
there is not a bottomless pit from wnich they can retrieve their costs. If you 
are giving a bottomless pit here, you mignt find that some of these hear ings 
might even go on longer than tnat. 


I am-not attributing any aspersion on the profession; I am just saying 
that is a natural-- 


Me. Evans: Let me not let you get off track for a moment. We are not 


proposing that the costs of the counsel of the parties be paid. We are 
proposing that the tribunal tnat hears the matter be paid. 


Mr. Callahan: That is true. 


Mr. Evans: We are not proposing that our legal counsel or someone 
else's legal counsel be paid. That will break both the trade union movement 
and the employer some day. It will get all the small employers out of business. 


Mr. Pierce: Mr. Evans, would you not admit that actually the cost of 
the arbitrator is a small cost of the whole process for both the union and the 
employer because in both cases they are hiring legal counsel? In most cases, 
Certainly in the cases I represent in northern Ontario, it requires a fair 
amount of travel because these things are not heard in the local municipality; 
they are heard wherever Air Canada makes its last stop. 


Mc. Evans: I agree with tnat. 


Mc. Pierce: Tnere is an additional cost botn to the employer and to 
the employee to have representation. The cost of the arpitrator is another 
cost, put it is a small part of the wnole cost of the process. 


Me. Evans: I am not too sure tnat is correct. I will go to nor thern 
Ontario for you. If the Woolworth unit in Kenora, where Air Canada does not 
stop, had gone through binding arbitration to get the settlement, undoubtedly 
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our local union in Thunder Bay would have nad its representative conduct the 
process. The cost, as far as tne cost to tne membership is concerned, we would 
hope would have been kept minimal. Having an arbitrator come in at $1,500 a 
day plus expenses is not a minimal cost. It may pe a minimal cost to 
Woolworths, except they are not doing too well. Sometimes, depending on tne 
unit, on the number of people and whether they are part of a composite local 
union or just a local union of their ow, the cost of an arbitrator can be 
gigantic. 


Mc. South: You indicate you would like automatic access to 
arbitration as opposed to this legislation. 


Mr. Evans: Yes. 


Mr. South: We heard statements this morning that there are very few 
second agreements wnere a first agreement is imposed, and they yave british 
Columbia as an example. Wnat would your comment be in that regard? 


Mc. Evans: To start with, there are very few agreements Opposed in 
British Columoia. That is the first tning. 


Second, if you look again at the Manitoba statistics, out of the six 
agreements imposed, three were still in effect wnen these statistics were 
done; one was negotiating for a renewal of the collective agreement and tne 
board had received an application for decertification; and two second 
agreements were arrived at. So you nave one out of six where you can use those 
statistics. 


We have had a collective agreement imposed only once in the province of 
Quebec. We are in tne process of having another one--an application by tne 
employer, not by the union. We renewed the collective agreement. 


The thought may be correct. Tne thought may be tnat getting the second 
collective agreement in those circumstances is hard. Undoubtedly it is not as 
hard as getting a first collective agreement, because the parties have nad a 
period of time to live with each otner and to work under a collective 
bargaining agreement. I do not believe that because you have an imposed first 
collective agreement, you are automatically going to nave a strike in the 
second one. 


Mr. Pierce: Just for clarification: In your remarks you said the 
public should not be expected to suffer the burden of strikes because of first 
contracts. Do you believe the same tning in second, third and fourth contracts? 


Mr. Evans: Where are you? 


Mr. Pierce: It is not part of your remarks, but it was part of your 
couments. Your comment was that the public should not be expected to suffer 
the burden of strikes because of first contracts. That was in reference to the 
fact tnat strikes for first contracts were long strikes and in many cases they 
were destroying strikes because they separate family and friends and 
everything else in the commmity. 


Mc. Evans: I do not believe I said tne public, but I may be wrong. 


Mr. Pierce: Tnat is what I understood you to say. 
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Mr. Evans: I think the interest of tne public would be served in not 
having first-agreement strikes. A lot of tnem are long and costly. I recall 
the Fleck Manufacturing strike; I do not know wnat the budgetary cost of that 
was, but it must have been horrendous to bring all those people from their 
normal domain and nouse tnem in there. Undoubtedly the cost in that situation 
was great. The cost of tne Blue Cross strike was great. The cost to the public 
purse is already great in first-agreement strikes. 


I think you will find, wnere parties nave a history of collective 
bargaining tnat, one, you do not have the violent strikes and, two, the length 
of the strike is diminisned. If General Motors or Chrysler were negotiating 
for a first collective agreement, it would not be over in 10 days. If they are 
negotiating for the renewal of the collective agreement, there is a certain 
test of economic strengtn between the parties and a settlement is arrived at. 
The purpose of the exercise is not to negotiate a strike. Quite frankly, any 
idiot in the world can negotiate a strike; it takes a little grey matter to 
negotiate a settlement. We believe in settlements. 


To the pest of my knowledge, and I nave been in this union full-time 
since I was 19 years old, we do not program a strike wnen we draft the 
proposals for the contract. We never have, and I hope we never will. We draft 
proposals tnat are going to get us a settlement, and in an overwhelming number 
of instances they do. 


Mc. Taylor: I wonder if you could clarify your answer on the point 
Mr. Pierce raised. You say in your supmission, "Government must live up to its 
promises and deliver to the workers of Ontario a guarantee to avail themselves 
of a right to have their first collective agreement settled by arbitration 
when bargaining has failed." 


Mr. Evans: Yes. 


Mc. Taylor: There seems to be a rignt that you are suggesting is 
there to a first collective agreement when settled by arbitration if you 
cannot negotiate one. As I understood the question, wnich I want clarified, it 
was if you cannot settle the second, the tnird or the fourth contract by the 
normal pargaining process, does the workers’ right to have an agreement 
disappear? 


Mc. Evans: Both sides, in iy opinion. 
Mc. Taylor: Does tnat rignt exist only for a first contract? 


Mr. Evans: As I read the newspapers, I understood the program of tne 
government was to introduce first-agreement legislation. There are collective 
agreements around the country tnat have a process for settlement in them. I 
think just recently of the Public Service Alliance of Canada and tne federal 
government coming up witn some program, but that is a negotiated program 
between the parties. If tne parties want to do tnat or anything else in the 
collective bargaining process, then I think it is their right. 


I do not think what we are talking about nere is the legislating of 
arbitrary settlements. I think what we are talking about is implementing the 
collective bargaining process. If you implement the collective bargaining 
process, then it is to be hoped the parties will carry on the process after 
the first agreement is done. 


8.5 Ms ; 
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Mr. Mackenzie: I nad a comment when we got sidetracked a bit about 
the costs on Fleck Manufacturing. There was not only wnatever the costs were 
to Fleck Manufacturing, and the costs to the workers who were out were fairly 
obvious, but there was also one hell of a cost to this province. On the key 
day, we have 509 Ontario Provincial Police officers billeted there. The 
answers we got back to the questions in tne House were that tne cost to the 
province exceeded $1.5 million, a fraction of which probably would nave 
settled that strike at the beginning, apart from whatever the hell the company 
lost. 


We also have that kind of cost, but I think the real cost involved--and 
I do not know whether you would agree witn this, Mr. Evans--is what I see from 
hitting a variety of different picket lines in first-contract disputes: tne 
damage that is also done, apart from the costs that we talk apout, in terms of 
people's perception of tneir rights as outlined, for example, in the preamble 
of the Labour Relations Act. Wnen you get into a strike situation, you are not 
usually going to believe that you have got the police or anybody else on your 
side, especially if they are bringing in strikebreakers to Operate that plant. 
I have seen sane pretty dramatic examples of people who have lost a hell of a 
lot of faitn in our system because of long, bitter disputes just trying to 
reach first agreements. 


Mr. Evans: Our mempers are probably no better or worse than tne 
average union members in Canada, perhaps in the world. They are basically 
honest, law-abiding people. They find themselves joining a union to get a 
better way of life, and tney end up in confrontation with the police. They do 
not go out and drive past a police station at 90 miles an hour to get 
arrested, but when you nave a first-agreement strike, they look at people 
going in to take tneir jops and there goes their mortgage, their family and 
everything else. It would take somebody with a lot more courage than me to 
stand tnere and say: 'That is fine. Go ahead and do it." ‘hey do not. The 
facts in history will relate tnat to you. That is one of the reasons why we 
snould nave access to the first agreement and have a first agreement resolved. 


Number one, tne union and its membership will not be 100 per cent happy 
with it. Number two, the employer and the shareholders or whoever are on the 
management side will not ve 100 per cent happy with it. That is propably the 
way to do it pecause the next time tney will go to the collective bargaining 
table and hamner it out tnemselves. 


I think, however, tney will go to the bargaining table and hammer it out 
themselves anyway if the parties know there is a collective agreement there. 
If the union membership knows it cannot go out and hammer the employer into 
the ground and strangle him until he coughs up with five times more money than 
ne has got, they are going to get a collective agreement. In my Opinion, it 
nas an effect on management and on lapour of working towards getting the 
collective agreement. Again, in my opinion, that is what this committee, I and 
the rest of tne people snould be concerned with--getting a contract to cover 
them. 


Mr. Pierce: Mr. Evans, I nave a question with respect to the 
percentage of cards that nave to be signed to apply for certification being 55 
per cent. Does that not automatically put 45 per cent of the work force in 
Opposition to the 55 per cent tnat have signed cards on first-contract 
legislation? You are looking at 45 per cent of the people who really do not 
want to belong to a union and wno really want to stay at work, so 
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automatically you have strikebreakers benind the gates pvefore the strike is 
called. 


Mr. Evans: No, that is not the case. In most instances, the 
overwhelming majority of the people participate in first-agreement strikes if 
they have to occur. To say that 45 per cent are automatically opposed is not 
going to the Ontario Labour Relations Board very often. I have been there too 
many times in the past 28 years. You go in there and you get 30 out of 82 or 
whatever the percentage is. It was not too many years ago, Mr. Pierce, tnat 
the percentage was 65. 


Mr. Pierce: That is right. 

Mr. Evans: It was reduced by the government, and I think it snould 
have been reduced. In many areas of this country, it is decided by a majority. 
The majority decide they do or do not want a union. That is tne so-called 
democratic process. I get elected by a majority. 

Mr. Pierce: Most of us do. 


Mr. Evans: Sone do not. 


Me. Taylor: But by pallot, secret ballot. I think you are rignt. If 
it is a secret ballot, then I think you are rignt. 


Mr. Evans: In Ontario, tney have to sign and pay a dollar. In iy 
experience, if you do not pay the dollar-- 


Me. Ramsay: You see; they pay their own dollar. 


Mc. Evans: Mr. Taylor, if there were a unit of 100 people and one of 
the 99 people whom the organizer signed up does not pay the dollar, then noe 
of those people receives certification. 


Mc. Taylor: I am sure it will get paid. 


Me. Evans: In some instances, it does not, and in some instances, 
the applications are dismissed. 


Me. Mackenzie: Or prove somebody else paid it. You can lose even if 
you have 100 per cent-- 


Mc. Evans: If you and I were sitting on a stoop and we both signed a 
union card and I paid your dollar, we would not get certified. 


Mr. Taylor: If it came out. 
Mr. Evans: It does come out. 


Mr. Callahan: I want to jump in here before this becomes a real 
contest. 


As I understand from Mr. Soutn's question of you, and I read through 
your brief, you are at the other end of the ambit; you are saying tnere snould 
be access witnout any preconditions wnatsoever. We have heard a number of 
them. The bill itself has certain preconditions. We heard Mr. Shell of tne 
United Steelworkers of America who proposed sometning else. Now we have you 
saying none at all. ° 
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Fron tne facts and figures I nave heard over the period I have been 
sitting on tnis comnittee, the legislation is meant to address a problem that 
arises very infrequently in terms of the overall collective agreements that 
are negotiated in this province. We are dealing with something that requires 
some intervention. If you are saying no preconditions wnatsoever, tnen are you 
not saying that in all cases tnere will be a collective agreement imposed by 
arbitration and are you not jumping from wnat before was quite obviously not 
working, the pad-faith test? Fran wnat I gather, it was very difficult to 
prove bad faith at the board, althougn in some of the fact situations I neard, 
I could not believe the board would not find bad faith. Mr. Mackenzie very 
kindly suggested that pernaps I would like to leave politics and sit on the 
labour relations board. 


Mc. Evans: I do not really think you would enjoy that. 


Mr. Callahan: Let me try this on you; I would like your view of it. 
As the bill is currently framed, do you consider the precedents that are 
required to go to arbitration as constituting the same thing--baa faith--as it 
has in the past? 


Mr. Evans: Absolutely. You would have to have bad faitn on clause 
(a). I am not a drafter of legislation; I am one of the poor people who nave 
to work under it. If an employer stood up and said, "I refuse to recognize the 
authority of the trade union to bargain on pehalf of my employees," then 
undoubtediy you would march him down to the labour board and he would be found 
guilty of bargaining in bad faith. That is my opinion. 


Mr. Callahan: Okay. iet us take it a step further then. If your 
group is saying there should be no preconditions whatsoever, why snould tnere 
ever be a first contract that would be negotiated by the parties? 
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Mr. Evans: There are no preconditions in Manitoba and there are 
collective agreements negotiated by tne parties. Ninety-six per cent of tne 
certifications out there are not going to get an imposed collective agreement. 
If your thougnt is that you are going to wipe out the collective bargaining 
process by putting this procedure in, the facts do not really say that is the 
case. 


We get certified in Quebec for 100 bargaining units a year at a 
conservative estimate. In 1978 they brought in the mandated first agreement. 
We have been involved twice. The membership with which I have a direct concern 
in Quebec is about 35,000 members. It does not occur. It is not the case 
because our union, and I believe most of the employers, would rather bargain a 
collective agreement. They would rather have the deal worked out at the 
bargaining table by the two parties than have a third party come in and 
resolve the issue. 


You can take it three or four steps further and go to what we now nave 
in Ontario; tnat is, expedited arbitrations. I forget wnat tne last numbers 
were, but in the range of 80 per cent of cases are resolved before they get 
there. They know tnere is going to be a resolution to tnose things. We now 
have lezislation tnat says you shall not have a strike during the term of the 
collective agreement if you have a dispute over watever the terms of the 
collective agreement are. That is arbitration. 
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The process is already tnere, put it is not there in dealing with a 
first agreement. I do not profess to be a lawyer, but I sometimes practise 
before the Ontario Labour Relations Board. I sometimes read sections of tne 
act that say the board alreaay nas tne authority to make whatever decisions it 
wants to make to direct the parties to reacn a collective agreement. ‘he board 
says it does not have tnat autnority. We are looking for something that says 
in first agreements it does have it. 


I would not want to get into a position where I cannot sit down witn the 
employer and negotiate tne contract. I think that is the best way to go. We 
have the major supermarket industry in this country organized. Of the chain 
stores in Canada that are organized, we propably represent 83 per cent and we 
have very few strikes. 


Mr. Callahan: Okay, but in the Manitoba brief they did not go 
immediately into a nonpreconditioned situation. They first nad preconditions 
and then they went to a nonpreconditioned situation. You jump directly fron a 
bad-faith test to a nonprecondition situation. Do you not see that this may 
very well result in employers considering tnat they have now lost all their 
rights? You are trying to curb the intransigent individuals, the people wno 
are deliberately trying to avoid not only collective bargaining but also union 
rights that have been certified. In your suggestion, in trying to deal with 
then, you are going the full gamut. All employers are going to look at it as 
an act of this legislature that takes away whatever rignts tney had before, 
even though tney worked. 


Mc. Evans: I disagree with you, Mr. Callahan. I do not think it 
does. You are presupposing that every certification that goes through the ULRKB 
will result in the first agreement being arbitrated. I think the legislature 
should tell tne employers and tne unions in Ontario that if a group of 
employees is certified, there is going to be a collective agreement. 


If the parties botn know that and do not know wnat the collective 
agreement is going to contain, they are going to go to the bargaining table 
and bargain tneir own agreement. That is the experience in Manitoba and in 
Quebec. Quite frankly, the experience in British Columpia is null and void, 
zero minus 10. You could not get a first agreement legislated out tnere if you 
came fran mucn higner authority than numan beings come from. 


Mr. Gillies: Do you not agree, Mr. Evans, that this legislation more 
closely resemoles the bC legislation than that of any of the other provinces I 
nave looked at? 


Mc. Evans: I nave to be nonest with you, Mr. Gillies. Tne BC 
legislation does not work and I have not read it. 


Mr. Gillies: It is very similar to this. 
Mc. Evans: Then this will not work either. 
Mc. Chairman: We are running a bit behind. Can we move right along? 


Mr. Callahan: I want to go on to Mr. Soutn's furtner point that in 
Manitoba there have been some--probably it relates to tne percentage of 
companies here that have resisted a first contract in an obvious view not even 
to recognize the union nas been certified--that never got to a second contract 
because of tne imposition of tne first contract. 
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Mr. Evans: I do not think that is correct. I do not think it did not 
get to the second contract because of the imposition of the first contract. It 
may not have got to the second contract for a great number of reasons. 


Right at the beginning, pefore you came in, I mentioned we have a local 
union in the province tnat had six first-agreement strikes put also had 18 
certified bargaining units that never got an agreement because they were wiped 
out in the collective bargaining process. That is 24 out of 38--one of tnose 
resulted in an agreement--in tne particular local union, and that local union 
has 120 collective agreements. Frankly, that number says there is something 
wrong with tne system. 


Mc. Callahan: I think we are all ad idem tnat tnere is something 
wrong with the bad-faith test, but that is fine. Thank you. 


Mr. Mackenzie: I am not sure whether my colleague Mr. Callahan was 
with us from the day of the presentation of the United Steelworkers of 
America. There is a fairly common theme tnat comes through fran time to tim, 
which Mr. Callahan repeated again today, that Mr. Evans is at one end of the 
spectrum as against the steelworkers at the other end. That is incorrect and 
should be pointed out. 


An entirely different presentation was made by tne steelworkers. They 
made it very clear that they would prefer it totally open. They did not tnink 
it was going to lead to automatic arbitration; most of us who have been 
involved in tne trade union movement are not enamoured with automatic 
arbitration and we are dealing here with a specific problen. They said tney 
would much rather nave the open access. 


Both tne director, Mr.’Gerard, and the legal counsel, Mr. Shell, said: 
"If you want to give us tnat; fine. We will accept it. That is our first 
choice put''--they made it very clear--"we know that is not the route the 
government is going.'' Therefore, as far as they were concerned, the issue was 
whether they could come up witn amendments that would give then the 
Opportunity to achieve that contract without having a long, extended dispute 
before the board. It is not that they are at the opposite extremes. They took 
the same preference that was stated here by Mr. Evans. 


Mc. Callahan: I read the priefs and I did not get that, but I 
accept -- 


Mr. Mackenzie: That was made fairly clear tnrough some of the 
questions that were asked. 


Mr. Evans: Mr. Callahan, if you ask wnether there are any 
preconditions we could accept, I will give you a thousand of them. ‘here are. 
If you cannot reacn a collective agreement within six months and you go 
through the conciliation process--between tne 17 days that the mediator is 
appointed, you have the right to apply; you have to go througn the collective 
bargaining process. We do not want to frustrate the collective bargaining 
process; nor do I want to be frustrated by the word ''frustrated'' in the 
proposed legislation, which says, "collective bargaining has been frustrated 
because of....'' Ted Stringer and McKillop would work months working that 
"frustrated'' into nonfrustration as long as somebody paid the bill. 


Mr. Mackenzie: How could they make any more money than they are 
already taking? 
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Mr. Chairman: We have had enough vicious attacks on the legal 
profession today. Mr. Evans and Mr. McCormick, tnank you for coming before the 
coumittee. You have been most nelpful and nave provoked an interesting debate. 


Mc. Callahan: I will have 10 copies of that and send it to all 
members of tne legal profession. 


Mc. Chairman: The next presentation is by the Toronto Typographical 
Union. I believe Douglas Grey and Ricnard Weatherdon are here. Please come to 
the table and tell us who is wnan. 
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TORONTO TYPOGRAPHICAL UNION LOCAL 91 
AND INTERNATIONAL TYPOGRAPHICAL UNION 


Mc. Grey: My name is Doug Grey; I am the president of tne Toronto 
Typographical Union. This is Richard Weatherdon, representative of the 
International Typographical Union. 


Mc. Chairman: Copies of your brief have been distributed. Yesterday 
we heard from an employer whose employees are represented by your union; so we 
are most interested in hearing your presentation today. 


Mr. Grey: We thank the committee for the opportunity to present our 
thoughts regarding first-contract arbitration. It is not printed in our brief, 
but there is one thing I would like to comment on. When I go out and talk to 
students in-the graphic arts industry at Central Technical Scnool and George 
Brown College, I always tell then tnat they have the right to belong to a 
union and that it is the same as the right to freedom of religion and freedom 
of speech; that whenever they near about ball players or hockey players, all 
these players have representatives and that anyone wortn his salt tnese days 
has someone representing him; tnat tne young people wno are going out into the 
work force snould keep in inind that tne union would be the best route to go 
with a collective agreement and a signed contract so they know what their 
working conditions are. 


Keep tnat in mind. It is sometning I tell students and something we 
snould all look at and keep in mind. This first-contract arbitration leads 
from that; it is their right to a union. 


Mr. Pierce: Are you suggesting that legislators snould organize? 


Me. Grey: If you nave ever been involved in certification, you will 
know that workers are afraid of getting organized; they are afraia of losing 
their jobs. Tnat fear in itself is a very agonizing thing. Sometimes people 
lose their joos and sometimes it is very costly for the union to get them 
reinstated. Tnat is a fear we live with daily when we deal with workers. All 
they want to do is nave a union. 


I will go tnrough my brief. 


In 1964, Toronto Typographical Union Local 91 was locked out at three 
Toronto newspapers. As a result, 900 printers and mailers lost their jobs for 
ever. I raise this pit of history to illustrate to the committee tnat when a 
union is beaten or destroyed by an employer, government seldom, if ever, comes 
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to its rescue. The 900 printers and mailers were forced to seek work 
elsewnere. Today, many are spread across the continent. They never returned to 
Toronto. 


Then tnere is the opposite example. Wnen tne Amalgamated Transit Union 
was about to strike the Toronto Transit Commission, the govermnent acted 
quickly witn legislation to order tnem back to work or not to strike. The same 
held true for hospital workers when they were ordered back to work. ‘The point 
is that when the unions have clout, tne government acts, but when tne unions 
are in trouble, government does nothing to nelp tne unions. 


We need changes to the Ontario Labour Relations Act that would provide 
the board witn effective measures to fine and imprison both employers and 
unions who blatantly violate the law. At present, the board can only order the 
parties to continue bargaining; in other words, tne wet noodle approach. I 
remind you that Jean-Claude Parrot and Grace Hartman, both union leaders, went 
to jail for violations of labour laws. I do not know of any employer who ever 
went to jail for violation of labour laws. 


Our union, Local 91, is a small local of approximately 1,100 members, 
and we nave apout 40 collective agreements. Almost all our snops have 50 or 
fewer employees. In the main, we are successful in negotiating our own 
agreements, and strikes and lockouts are few. 


Most of our negotiations are with small businesses, and it is not tne 
intention of the union to put employers out of business. That would make no 
sense, as we would have few union members and the members would be without 
jobs. 


The proolem arises when tne employer decides he does not want a union. 
He often proceeds to hire a law firm that will help him to keep the union out. 
There are many law firms that specialize in this field, and tney hold seminars 
to show employers now to de-unionize. 


In our opinion, burlington Northern Air Freight's lockout is a classic 
case for why we need first-contract-arbitration legislation. Toronto 
Typographical Union Local 91 was certified in November 1984 for the 30 
warehouse workers. We discovered that Burlington Northern Air Freignt was a 
division of tne US-based multinational Pittston Co., which has among its 
holdings the Brink's armoured truck division. The company has taken on otner 
unions in Chicago and Vancouver and nas beaten tnen witn strikes and 
protracted negotiations. 


Collective bargaining began in January 1985 and proceeded slowly 
throughout the next few months. During negotiations, the company began 
changing the working conditions. Suspensions were handed out, and permanent 
employees were laid off and forced to bump into part-time positions, whicn 
were outside the bargaining unit as tney worked fewer than 24 hours per week. 
Also, tne employer nired scabs to work beside our members while we were still 
bargaining and before the legal deadline for a strike or lockout. 


I draw your attention to appendix A. It is a letter that was sent from 
the president of Burlington Northern Air Freight, Jim Drake, to all the 
warehouse staff on May 7, 1985. 


"Subject: Labour situation. 
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"On May 3, the company presented its final offer to every memper of the 


bargaining unit, as well as your union negotiating committee and tne Ontario 
Labour Relations Board. 


"Tt is our understanding that a vote was conducted on Sunday, May 5, at 
which time the membership decided to reject this reasonable offer." That was 
rejected, by the way, by a unanimous vote of 25 to zero by secret ballot. 


"On Monday, May 6, we continued to operate as normal but management have 
noticed that it is becoming increasingly difficult, under the present tense 
situation, as there have peen increasing inaccuracies with respect to our 
bunking and checking in of freight. 


"We would therefore request that each individual member''--and this is 
very important--"or collectively as a unit, advise management in writing of 
your acceptance of the offer dated May 3, or in tne best interest of our 
customers and service standards, we must lock out all employees wno have not 
replied in tne positive at 0700 on May 8, 1985. 


"Regards, Jim Drake." 


On May 8, the company locked us out, and tne union charged tne company 
with an illegal lockout. Other charges were laid at the Untario Lapour 
Relations Board for unfair labour practices and bad-faith bargaining. These 
charges were laid in April 1985, and the nearings began in July 1985. ‘lhe 
union nad to call many witnesses because of the complexity of the case, and 
has not yet concluded it. Furtner hearing dates are scneduled for April, May, 
June and July of 1986. 


The Ontario Labour Relations Board is so backed up that when it has a 
case of this magnitude, it takes a long time to be heard. 


Tne whole exercise wears down tne union supporters and helps only tne 
employer. Law firms who specialize in this activity can delay bargaining and 
hearings for a long time. 


If the objective of the Labour Relations Act is to bring equity between 
workers and companies, tnis is the very process tnat will defeat that purpose. 
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It also becomes very expensive for tne union. The locked-out Burlington 
Northern Air Freight workers nave received approximately $122,000 from the 
international strike fund as of December 31, 1985, and that is still being 
paid. The local union has spent about $25,000 in legal fees so far, with about 
13 hearing days yet to go. | 


Tne lignt at the end of the tunnel for the Burlington Northern Air 
Freight workers is this legislation. If enacted, they will be covered from 
January 1, 19384, under tne retroactive provision. It becomes important to the 
union tnat effective first-contract arbitration legislation be implemented. 


We are also aware that this legislation will not nelp in renewing 
contracts, but it may help to bring order to labour relations during the first 
two years. We hope the parties will learn to live with each other. Without the 
legislation, the employers will take the position that they can do whatever 
they want and no one can stop tnen. 
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We realize this legislation will be helpful at Burlington Northern Air 
Freight and same of our other first-contract situations, but we also must not 
lose sight of the goal of obtaining tne most effective legislation possible 
for all concerned. 


The legislation would be improved by making access to first-contract 
arbitration automatic botn for the employer and for the union. This could 
protect botn parties against economic sanctions if up against giant Opponents. 
The present language allows for tests and interpretations tnat could be used 
by government appointees to alter policy when governments change. 


Bargaining units must be protected against any scabs working in tne unit 
on a return-to-work order. It is our position that scabs should not be hired 
at all. 


In subsection 15, we feel picketer protection should be built into the 
legislation so that no-fault language would provide for both justice and 
orderly return to work. There is no reason why a work stoppage, with its minor 
bitterness, ought to spill over into the court after a back-to-work order. 


There is some suggested language that I will not read out at this tim, 
but I will leave it for you to read. I will pass this over to Mr. Weatherdon 
to make his presentation. 


Mr. Weatherdon: I want to thank you for allowing me to make our 
presentation. I will give you a few preliminary notes. 


Wnen I was invited to give this presentation, I purposely decided to 
keep my presentation very short. I knew it was in the afternoon. What I have 
decided to do is zero in directly on som items wnich I feel you will be 
interested in and point out the need for first-contract arbitration language. 


The International Typographical Union in Ontario is primarily made up of 
very small locals. I travel to other parts of the country, put when I am in 
Ontario I am dealing witn locals numpering anywhere fron 10 in a local such as 
Sudbury to 1,100 in mr. Grey's local, whicn would be tne largest in Untario. 
They are primarily in the 10 to 30 area and are very small locals. 


I want to thank you and I would like to relate to this conmittee two 
Situations wnich I feel point out grapnically the need for first-contract 
legislation. I was personally involved with botn situations. 


In Qctover 1932, 40 unionized employees of the Welland Tribune were 
locked out after six montns of negotiations. The Welland Tribune is a 
Thomson-owned newspaper, and I am sure I do not nave to dwell on the power and 
financial position of the Thomson empire. The Welland Typographical Union had 
organized 30 new members from the editorial, business office, sales and 
circulation departments. It had an existing unit in tne composing room of 
Sen a ae 10 people. The number of members in the local was approximately 


Tne Thomson-owned Tribune brought in scabs and immediately published a 
paper, and the future of the 40 locked-out ITU members looked dismal. 


Classic issues such as union security, hours of work, overtime and wages 
were some of the outstanding issues. To give this committee a little flavour 
for tne negotiations, the publisher at one point justified nis wage proposal 
with the argument tnat he believed an employee's rate of pay should be decided 
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on after considering whetner a person was male or female; whether or not a 
male was single or married and nad dependants; and whetner tne female was 
imaarried or not. 


Mc. Chairman: They did not say who snould get the mst? 


Mr. Weatherdon: I can elaborate it you like, but I think it is 
fairly obvious. 


Mc. Chairman: I think we understand. 


Mr. Weatherdon: The International Typograpnical Union decided to 
start its own newspaper in Welland in November 1982 because it was nopeless to 
picket and feel we could impose any economic difficulties on the 
multimillion-dollar Thomson empire. We thought perhaps publisning a paper 
would be damaging to the Welland Tribune and they would then sit down with us 
and negotiate a first contract. 


After six months and many meetings called by the Ministry of Labour, the 
chief negotiator for the company informed m in front of the mediator that 
even if he could reach an agreement, and he thougnt that might be possible, 
the company did not have any openings to take back our locked-out members. 
Some of these members had worked for this company in excess of 30 years. 


During this period, an Ontario Labour kelations Board hearing continued 
and the Welland Tripume was found guilty of violating tne Labour Relations Act 
before the lockout py demoting our chief inside organizer. It ordered him 
reinstated as an editor. How could we impose this remedy on the company when 
we were locked out? It was never imposed. 


One year slipped by, negotiations were less frequent and the company 
obviously was waiting us out. we could not peat tnis employer. Ninety per cent 
of the unit wanted a union and a first contract and this employer was not 
going to allow this to happen. 


The dispute raged on for three and a half years and then, fortunately, I 
was able to sell our paper, the Welland Guardian Express. We achieved a first 
contract witn the new employer, and I understand in April they are moving into 
a new building whicn was recently purchased by the new owner. 


I feel first-contract legislation would have prevented this ugly dispute 
fron continuing as it did. 


The second case I would like to deal with is Hign Times Publications 
Ltd. and the St. Catharines Typographical Union. 


Mr. Chairman: I am sorry if I keep interrupting your little story 
but I am confused about wnat happened there. You started up your own paper? 


Mc. Weatherdon: Yes. 

Mr. Chairman: Then you sold it? 

Mc. Callahan: Then it was purcnased. 

Mr. Weatherdon: I asked my international to give us about $1.5 


million to start our own newspaper, wnich we invested over three years. 
Instead of picketing, the people would publish tne paper in opposition to the 
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scab paper. I found myself in the position of a publisher tor three years. As 
an international representative. I did not like tne feeling. As it turned out 
we ended up being very successful. It was so successful that we sold it tnis 
year. 


Mr. Callahan: Then you certified yourselves. 


Mc. Weatherdon: Then we certified ourselves. I negotiated a first 
contract witn the new employer. Everything is fine and rosy with tne people. 
It is aysort; of: fairyetale. 


mc. Callahan: That makes it tne way of the future. Who knows? 
Mr. Weatherdon: I do not want to publish any more. 
Mr. Callahan: You are becoming entrepreneurs I think. 


Mr. Weatherdon: I an going to go on record as saying I do not want 
any more newspapers. It is quite difficult peing a publisher. 


The second case I would like to deal with is the High Times Publications 
and the St. Catharines Typographical Union. 


In 1984, the St. Catharines Typographical Union organized a new unit of 
12 people at High Times Publications, a company which produces a number of 
real estate papers in St. Catharines and distributes them to many Ontario 
cities. 


This unit was certified on July 13, 1984. Fran tne beginning, this 
employer tried to frustraté negotiations and diminish tne unit. Witnin months 
he had reduced the unit to seven people by reducing hours of work to part-time 
status and by farming out work. For many months ne refused to bargain witn us 
until ordered to bargain by the (htario Labour Relations Board. In one year we 
had managed to agree on only tnree clauses. 


On June 6, 1935, High Times locked out all seven employees. Mediation 
talks have proven fruitless and, as of today, there are five members walk ing 
the picket line in St. Catharines. Is it not interesting that union security 
is also an issue here when 100 per cent of the members wanted a union? The 
employer does not want to force anyone into a union. He is pnilosopnically 
Opposed to it at the negotiating table, but he happens to be a full-time 
teacher and a member of tne teachers' federation. 


3:40 p.m. 


Mr. Callahan: Is that the Ontario Secondary School Teachers' 
Federation? 


Mr. Weatherdon: Yes. I sometimes wonder about his true motives. We 
need first-contract legislation for this case immediately or sooner. 


The ITU does not need tnis legislation for all our first contracts. I 
have negotiated many first contracts, some in three months and some in a year. 
We have good relations with most of our employers, but we do need the 
first-contract legislation for instances such as noted above. 


Mc. Gillies: Mc. Weatherdon, in view of the fact the next witness 
after you is the past president of OSSTF, would you like to stick around and 
ask him some questions? : 
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Mr. Weatherdon: I will probably Leave. 


Mc. Callahan: First of all, I would like to clarify something about 
the jailing of Mr. Parrot and tne president of tne Canadian Union oi Public 
Employees. I may be mistaken, but 1 tnought it was as a result of defying a 
court injunction. 


Mc. Grey: I believe it was over labour legislation, was it not? 


Mc. Callahan: But was tnere not an injunction order in getting the 
union back to work? They actually were sent to jail for defying a court order. 
You are not suggesting that is inappropriate if a court order is sent out, are 
you? 


Me. Grey: No. What I am saying is that there is no remedy on the 
reverse side of that to the employer. 


Mc. Callahan: I would think if the employer had been enjoined, if it 
was a court order enjoining the employer and he defied it, he would go to jail 
too. 


Mc. Grey: I am not an expert in this, but I do not know of any union 
that has ever got an injunction against an employer. It is always in the 
reverse. 


Mr. Mackenzie: I do not either. 
Mcamuley: I cannot comment on that. 


Mc. Mackenzie: There are lots of- company injunctions against . : 
picketing and against unions. I have never neard of a company getting enjoined. 


Mc. Callahan: In any event, let us go to tne two cases that Mr. 
Weatherdon suggested--and I do not have any expertise in this--plus some of 
the otners that we nave heard apout, really horrendous situations. Maybe I 
should stick to these two first. Do you have any knowledge whether or not 
these were taken before the board on a bad faith application? 


Mr. Weatherdon: Are you referring to the Welland Typographical lhion? 
Mr. Callahan: Yes. 


Mc. Weatherdon: That is wnere we published our Own paper. To my 
knowledge, we took them and found them guilty of firing a person, as I noted 
in my brief. 


Mr. Callahan: Yes, I saw that. 


Mr. Weatherdon: Bad-faitn bargaining, in my opinion, could not have 
been proven. 


Mr. Callahan: Under the facts tnat you related? 


Mc. Weatherdon: I might just give you some packground. In early 
1976-77, I participated in the Ottawa Journal case, which is an historical one 
at the Ontario Labour Relations soard. It is used as a test case in a lot of 
cases for defining pad-faith bargaining. 
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Tne Ottawa Journal case found tne employer guilty of bad-faitn 
bargaining in five instances and ordered us to bargain. That was tne remedy 
that was given after $50,000 in legal fees and something like six months of 
hearings. The labour board came to our rescue witn our 200 picketers on tne 
line by saying, after three years at this point, 'We order you to go back to 
bargain''. One of our representatives at the time stood up to the chairman--I 
have never seen it done pefore--and said: "You are only ordering us to knock 
heads. You want us to kill them and tney are going to kill us". 


Mr. Callahan: Wnat were the otner remedies available to the board in 
that case? 


Mc. Weatherdon: This is wnat we are saying. We need some concrete 
legislation such as first contracts. Let m finisn. 


Mc. Callahan: All right. I understand what you are saying. 


Mr. Weatherdon: Wnat I am saying is that I nave to assess these 
things when I go into the local as an international representative. We are 
going to spend $10,000 going to the board to get ordered to bargain. When a 
company such as Thomson employs such proficient lawyers, who make it look as 
if they are bargaining but they are not bargaining--I guess tne word is 
"frustrated'--they frustrate negotiations to the extent that it would be 
ridiculous to go to the board because it would order the company to bargain, 
and we nave been on the Line for three years. What is the point? There are no 
remedies. We need remedies. 


Mr. Callahan: To go back to my initial question, in those two 
instances do you know wnether either of those two instances went to the board 
and whether they were successful on pad-faith bargaining? 


Mr. Weatherdon: The Welland case was not taken on bad-faith 
bargaining. They were found guilty of violating the act by demoting a person. 


Mr. Callahan: So tnere was no application made for bad-faith 
bargaining. 


Mr. Weatherdon: Not to my memory. I cannot remember. In the other 
Case there was. Because of the sinall local and the small amount of people 
involved, we nad to witndraw it within the last tnree to four weeks. 


Mr. Callahan: Was tnat because of economics? 


Mr. Weatherdon: It was because of economics and because of large 
delays at the labour board. We nad five people picketing during the winter 
months. The board delayed and set a date tnree months down tne road. When we 
got there, we got into stalling tactics at the board. The labour board officer 
tried to get a settlement, as officers always try to do. Then they said: "Uh, 
gee, we are not going to be able to finish today. We will have to sit three 
more days six months from now."' We still have five people on the picket line. 
Te : still going to cost us $10,000. I witndraw the case. There is no otner 
renedy. 


Mr. Callahan: My reason for asking is that it seems clear in these 
two cases that unless a finding of bad faitn requires you to put a camel 
through the eye of a needle, I would nave tnought this case and many of tne 
others we have heard over the period of time would pretty easily have been 
found to be pad-faith bargaining. 
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Me. Grey: It takes so long to get there. We have bad-faith 
bargaining charges since last April at Burlington Northern Air Freight. It 
goes on and on. The chairman is sitting there hoping you are going to resolve 
it. All of a sudden, after a year, he starts saying it is serious. Do you know 
wnat I got? Two or three weeks ago, I got 13 dates set up for hearings after a 
year, woen everyone realized tney meant business and said, "They are not going 


to get a settlement, so we better hear the case." 
Mc. Callahan: I understand what you are saying. 


Mr. Pierce: Were you motivated py tne fact that first-contract 
legislation is on tne horizon? 


Mr. Weatherdon: I certainly hope it is on tne horizon. I had a 
feeling that we might have had first-contract legislation by February or 
March. I thought tnat last year. Obviously, it nas been delayed a little pit. 
I certainly hope it is forthcoming, and that is my point in appearing here 
today. No, it was not the only factor; perhaps it was there. 

Mc. Pierce: It would be one of then. 

Mr. Weatherdon: It was because my numbers have dwindled so much. I 
do not know wnether it is economically feasible or wise to spend that amount 
of money on four or five people. 

Mr. Mackenzie: I have a very brief comment on the situation at Hign 
Times Publications. I have talked to a number of your people down there. There 
is sone solid support but also a tremendous sense of frustration, almst 
hopelessness. I do nope tney are not gone before we see some action. ‘here are 
some good people in that unit. 8 - 9h 


Mr. Weatherdon: There are some very good people and tnank you for 
your comment. 


Mc. South: What does lockout mean? 
Mc. Grey: A lockout is when the employer decides to lock the doors. 
Mc. Mackenzie: It is when the employer goes on strike. 


Mr. Grey: Tnat is right. He locks out his employees, the people in 
the bargaining unit. 


Mc. South: Tney are on strike and he locks them out. 


Mc. Grey: No, they are not on strike. tn Monday morning he puts up a 
sign that says: "You cannot come to work. You are locked out." 


Mr. South: Can he bring other people in to work? 
Mr. Weatherdon: He has. 


Mc. Grey: In Burlington Northern Air Freignt, he prougnt them in 
before ne locked out the anployees. 


Mc. South: Is that legal? 


Mc. Weatherdon: That is quite legal in Ontario. 
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Mc. Grey: At Burlington Northern Air Freight, he did it before the 
legal date for a strike or lockout. Talk about intimidating tactics. The 
people go to work and find someone standing rignt beside them. Each person had 
someone beside him for tnree days watching the job he did. 


Mr. South: Are the dates the same for a legal lockout as they are 
for a legal strike? 


Mr. Grey: Yes. When it is an illegal lockout, it means the employer 
did it for reasons other than to protect his bargaining position. He says: 
“This is my position and that is your position. I am going to lock you out." 
Wnen he does it to try to break the trade union, which we allege occurred at 
Burlington Northern Air Freight, that is an illegal lockout. Our remedy pefore 
the board will be tnat it will find it is an illegal lockout and our people 
will be ordered back to work and be backpaid for that period of tim. 


Mc. Callahan: Do tney always send a self-serving letter? 


Mr. Grey: The letter is probably very revealing. Maybe I should not 
say it, but our best evidence is that letter. 


Mr. Mackenzie: It could win you the case. 


Mr. Grey: If nothing wins us tnat case, there is sometning else 
going on. 


3:90 pss 


Mr. South: I do not understand that point. when can an employer 
legally lock out? What is the kind of ‘situation in whicn he is ruled to have 
an illegal lockout? . 


Mr. Weatherdon: An illegal lockout means an employer does not have 
the rigat to lock you out. He gets the rignt 17 days after the conciliation 
report nas been handed down. Once you go through conciliation and tne report 
is handed down, 1/ days later he has the right to lock out and we have tne 
right to strike. The Ontario government puts us in that position. 


I would Like to add one coument, since a remark was made on the 
teachers' federation. I meant no slur on the teachers' federation. I would 
like to explain that. My brother is a teacher, so I do not want anyone to 
misunderstand that. That is also the reason. 

Mr. Pierce: Do not apologize. 

Mr. Callahan: Is he bigger than you are? 

Mr. Weatherdon: No. I want to say I nave to wonder about the reason 
when an employer comes into tne room and says to me he would never force 
anyone to be in a union wnen he himself is working under that condition. That 
is my point. There was no slur on the member ship. 

Mr. Callahan: He was wearing his entrepreneurial nat at that time. 

Mr. Weatherdon: Yes. 


Mr. Gillies: Did you know they are behind you and possibly armed? Is 
that the reason? : 
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Mr. Weatherdon: No, I did not know that. I do not know whether this 
is recorded in Hansard. I was thinking my brother inight read it. 


Mr. Gillies: They were going to send him a copy. 
Mr. Weatherdon: Nice people. 


Mr. Mackenzie: It is not an entrepreneurial hat; it looks like a 
Liberal nat to me. 


Mc. Pierce: I have a couple of quick questions wnich relate to 
first-contract legislation. Wnen you, as a union, took over and started a 
newspaper, were you organized? 


Mr. Weatherdon: Wnat do you mean by tnat? 
Mc. Pierce: Were your employees organized? 


Mr. Weatherdon: They were members of our union working for a strike 
newspaper. 


Mr. Pierce: How did the management team work as opposed to the-- 


Mc. Weatherdon: No, it was my condition. To pay picket strike 
benefits, you must perform strike duties or whatever otner duty is assigned to 
you by the international. I assigned them a duty to work at tne paper a 
reasonaple number of hours. That is the way I got around it. 


Mr. Pierce: The other one is again in reference to the owner of Bad 
Times--the High Times, not the Bad Times, corporation. 


Mc. Weatherdon: I think you coined a good title there. 


Mr. Pierce: Had there been any co-operation between the union and 
tne federation witn respect to the owner? 


Mc. Weatherdon: I was not involved personally, but I understand the 
local St. Catharines typographical union made the other teachers and other 
members of the union aware he was doing this in negotiations. 


Mr. Pierce: Thank you very mucn. The lightneartedness is nice in 
this comnittee once in a while. Every so often, it gets boggy. 


Mc. Chairman: You nelp us make it that way. 
Mr. Pierce: Tnank you very much. 


Mc. Grey: There is one otner otner point I might make; it was not in 
the brief. In a lot of small units, units of 50 and fewer, it is very 
difficult to get first contracts. That is basically wnere we are with the 
smaller groups. We are not like the United Steelworkers of America and some of 
those bigger unions whicn go after hundreds of people. ‘he smaller units are 
very difficult to organize. 


Mc. Pierce: I would like to ask the same question I asked the 
previous presenters. To apply for certification, 55 per cent of the membership 
is required. Would you be a lot stronger if that was 75 per cent? 
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I look at the 45-55 split. You nave 45 per cent of the people in tne 
plant who really do not want to belong to a union or have said they do not 
want to sign a card to belong to a union. They are automatically the 
strikebreakers. They are the ones wno want to go back to work. They do not 
want to be off work nor part of the negotiating. They will benefit from the 
package once it is negotiated, but tnat is down the road. 


Mr. Grey: You can see I am anxious to answer this one. mr. 
Fitznenry, from Fitznenry and Whiteside, wnere we organized, was asserting the 
same thing. He said, ''You want union membership and everyone to be members of 
the union.'' I said, 'Well, 75 per cent or close to 80 per cent of the people 
joined the union." He said: "It does not matter; that is not enough. ‘here is 
a minority tnere which does not want the union. I respect their rights." I 
said, "Look, I do not like the Conservatives but they won tne election. I 
respect that right; they won." 


Mc. Gillies: I am glad somebody remembers. 
Mr. South: He is talking federally. 


Mr. Grey: 1 said to him, "Rememper tnat if the minorities are going 
to start ruling this country because of their rignts, then we will have real 
problems. '' 


Mr. Pierce: I agree with you 100 per cent. 
Mr. Grey: That is tne trouble. 
Inter jections. 


Mc. South: You guys did not mind his voice around when you were a 
minority government. 


Mc. Chairman: Order. Mr. Ramsay, could you bring us back to bill, 
please? 


Mr. Ramsay: Certainly. Mr. Weatnerdon, we had Mr. Fitzhenry before 
this committee and ne gave quite a long, extended anecdotal recounting of the 
negotiations that are going on right now between this newly certified local of 
yours and his company. To sum it up, ne feels the negotiations are being 
stalled by tne union because this legislation is coming. Do you want to put 
your side of this on the record before us tnis afternoon? 


Mr. Grey: I tnink we have had 14 meetings. We have two units, a 
warehouse unit and an office unit, and we have two days in tne office and two 
days in the warehouse. We are working from two documents and rather Llengtny 
negotiations are going on, switching pack and forth to committees. we 
suggested to the employer that we put them all in one unit and one contract. 
We said, 'Ihis is tne best way to go.'' He does not want that, but ne wants the 
tight to be able to transfer tne people who work in the office to work in the 
warehouse during certain periods. 


We are suggesting to him the best way to go is with one contract. He 
said we are taking people away from their work and he asked us to start 
meeting at night. i said, 'We nave been talking apout naving a steward 
represent the people during discipline hearings with tne employer," but ne 
will not agree to that. He will not say yes to anything the union desires in 
the first contract, but ne wants to nurry up the negotiations. He wants us to 
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agree to everything he wants us to agree to, and we have agreed to a lot. A 
lot has been done. Mr. Weatherdon was in on the negotiations just tne other 
day. We are moving. We are meeting again next week, but the employer is very 
reluctant to look towards an easier, faster way of resolving all tne issues. 


Mc. Taylor: With respect, I tnink the question was unfair. 
Fundamentally, the question is: Are you deliberately stalling the negotiations 
with the expectation that this legislation will be in place retroactively so 
you can take advantage of it? I would not put tnat question to you. If tnat 
was the question, I do not think you would answer it anyway and I do not think 
you should have to answer it. 


Mr. Gillies: I am glad you did not put it. 


Mr. Weatherdon: I do not think very many unions want to have imposed 
contracts if they can possibly avoid it. I do not want anyone telling me wnat 
is going to be in our contracts. I want tne union to decide. In cases I have 
noted, I have no choice but to accept an arpitrator's decision because I ain 
not going to get an agreement on those items. 


Mr. Chairman: That is a very common theme that is coming across to 
us. 


Mr. Pierce: Does the union have any fear of the unknown, such as an 
imposed contract? 


Mc. Weatherdon: You are darned right. I do. 


Me. Chairman: Thank you, Mr. Grey and tir. weatherdon, for your 
appearance before the committee. Thank you very much for your presentation. 


Tne next presentation will be by the Ontario Secondary School Teacners ' 
Federation, affectionately known by all as the OSSTF. we have Mr. Albert, Ir. 
Buchanan and someone else I do not recognize. Pernaps you can introduce your 
people. Welcome to the committee. We are pleased that you are here. 


GED eM 
ONTARIO SECONDARY SCHOOL TEACHERS' FEDERATION 


Me. Albert: Thank you. Members of the committee, before we gO on, we 
have clean copies of our brief and we also nave an additional document we 
would Like to leave with the members of the committee from one of our units, 
Haldimand, organized under the Mtario Labour Relations At. 


We would like to take this opportunity to say that we welcome Bill 65. 
We think this initiative is long overdue. We would like to thank you, too, for 
the opportunity to conpment on Bill 65 and to offer suggestions on some of the 
sections that, in our opinion, require special attention. 


Our delegation is made up of Malcolm Buchanan, the past president, 
seated immediately to my left. To his left is Bob Ishibashi, who is local 
president in daldimand and who has been involved in two years' wortn of 
negotiations trying to win a first collective agreement under the Ontar io 
Labour Relations Act for about 25 occasional teachers there. Ruth Baumann is 
to Bob's left. She is the vice-president of protective services of our 
organization. To my right is Jim Forster, our associate general secretary and 
a gentleman wao has been involved in co-ordinating the Ontar io ,Secondar y 
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School Teachers' Federation's activities since 1984 in organizing under tne 
labour Relations Act. I an kod Albert, president of the OSSTF. In our audience 
we also have Fred Birkett, who is the chief negotiator for the OSSTF in Metro 
Toronto and wno has also done a lot of work organizing occasional teachers in 
the Metro area. 


If I may just quickly take you through the introductory page, it gives 
you an idea of the scope and size of our membership, 35,570. You will notice 
that 5/0 are represented under the provisions of the Labour Relations Act. 
OSSTF has status as a trade union for purposes of the act. Since 1984, OSSTF 
has been organizing in a very deliberate fashion to bring the part-time 
teachers in tnis province who are not organized or recognized under the School 
Boards and Teachers Collective Negotiations Act into a collective bargaining 
reality. At tnis point these people essentially are not being represented. 


The statistics near the bottom of the page give you an idea of the scope 
of the problem since 1984. It has been a very frustrating time. We have 11 
occasional-teacher-unit applications covering 1,077 teachers still before the 
Ontario Labour Relations Board for certification. In addition, there are a 
further 18 applications for certification of continuing education units 
representing almost 2,300 additional teachers. 


To hignlight this quickly for you, at the pack of the brief is a summary 
of our occasional and continuing education teachers wno have peen organized so 
far by OSSTF. ‘The numbers are there quite clearly. You can see the units that 
are certified and tnose tnat are still awaiting certification but wnose 
applications are before the labour board. 


At this point I would like to defer to Mr. Buchanan to take you through 
the next part of the brief. . - 


Mr. Bucnanan: I would like to snare with you som of tne concerns 
the federation has experienced in its organizing efforts and in obtaining 
recognition and collective bargaining rights for our fellow teachers. 


On page 2 of our supmission we would like to help clarify some of the 
terms tnat sone of you may not be very familiar with. We currently negotiate 
under Bill 100, or the School Boards and Teachers Collective Negotiations Act. 
However, that act does not recognize occasional teachers. Some of you may be 
more familiar witn the term "'supply teachers."' They are not recognized under 
that legislation. 


There is also the status of continuing education teachers. They are the 
teachers who teach night school, summer school and some adult day school 
programs, and their status is also somewhat in question. It nas been the 
federation's position that the occasional and the continuing education 
teachers should have recognition under the School Boards and Teachers 
Collective Negotiations Act to negotiate so there would be some continuity 
there. 


That is the present situation. 


We have attempted to address tnis in negotiations, and under the section 
"History of OSSTF Involvement in Representing and Organizing Occasional and 
Continuing Education Teacners'' it is very clearly spelled out for you. I will 
not bore you oy reading througn it. We have tried to address the concerns of 
these teachers, either in our current negotiations witn the regular day school 
teachers or individually under various otner metnods. 


R-31 


We would like to point out very clearly that it is the position of the 
Ontario Secondary School Teacners' Federation that all teachers teaching 
courses, full-time or part-time, whicn are eligible for Ministry of Education 
grants should be covered by tne School Boards and Teachers Collective 
Negotiations Act. 


To assist us in this, as the president and I have mentioned, we went 
before the Ontario Labour Relations Boara and obtained a number of decisions 
by Messrs. Furness and Gray. They have ruled in favour of the federation's 
position that continuing education teachers should be under the parameters of 
tne Scnool Boards and Teachers Collective Negotiations Act. However, these 
decisions have been appealed by school boards and will be going before the 
courts. As you know, this all takes valuable time. These teachers have signed 
membersnip cards in OSSTF for recognition and collective bargaining rights. We 
believe that it is important tnat first-contract legislation relate equally to 
these teachers. 


Tne interface between the School Boards and Teachers Collective 
Negotiations Act and the Labour Relations Act is on page 4. we believe that if 
there are no changes to Bill 100, there must be same reference in the Labour 
act to ensure that first-contract provisions will apply equally to Bill 100 so 
that there will be an interface. We suggest that the committee consider an 
amendment to the Lapour Relations Act to ensure that the exemption clause, 
clause 2(f), pe amended to ensure that the same rights, duties, obligations, 
responsibilities and so on apply to Bill 100 to protect the interests of these 
teachers. 


"Frustration and Delays" on page 5 will give you an idea of tne concerns 
we have and tne delays we have experienced. For example, OSSTF has filed with 
the Ontario Labour Relations Board 17 occasional-teacher-unit applications for 
certification. As of Marcn 1, 1986, six applications have been approved py the 
board and 11 applications are still pending. Among the 11 pending 
applications, eight were filed with tne board during tne 1984 year. ‘The 
application for the city of York occasional teachers, for example, was filed 
April 27, 1984. We believe this delay is unconscionable. It is frustrating. 
The rights of these members have not been served. 


Tnere are also the 18 applications for certification for the summer and 
night school teachers that I mentioned. Everything is being delayed here also 
because of tne challenge in the courts regarding where these teachers should 
be placed. 


A further example of what is happening in Haldimand is on page 6. 
Although they have certification--and they received it fairly early on--the 
school poard is not prepared at this time--perhaps Mr. Ishibashi would like to 
comment a little later regarding the delay and frustration in achieving a 
first collective agreement for these teachers and that now, one and a half 
years after tne fact, they have received recognition as a bargaining unit. We 
believe that is not correct. 


General recommendations are that the federation proposes, first, that 
the arbitration process commence within 30 days of receiving a conciliator 's 
no-board report and that we must have open and unrestrained access to 
arbitration to resolve tne problems I have outlined, and second, tnat eitner 
the bargaining unit or tne employer may apply for arbitration of a first 
collective agreement after the conciliation process has been completed. We 
believe this would speed up the process and would be fair to the process. 


4:10 p.m. 
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Mr. Forster: Looking at page 8 and following from what Mr. buchanan 
has said, we suggest under subsection 40a(2) that the process of automatic 
access follow the fact tnat the minister has not considered it advisable in a 
no-board situation or there has been a report of a conciliation board and that 
either party would nave the right to apply; that once tne application had been 
made, either the lapour relations board would proceed to settle or the parties 
would agree to a board of arbitration that would make such a settlement. 


Mr. Taylor: Qn a matter of procedure, Mr. Chairman: I gather we are 
now getting into the recommendations on sections of the bill. Would it be 
appropriate to deal witn questions on those sections as we go through them or 
do you want to wait? 


Mr. Chairman: It is up to the committee. Does is matter to you 
whether we deal witn them as we go througn this? 


Mr. Alpert: I do not think it will take us much more tnan five 
minutes to highlight our changes. Maype then we could go to wnerever you nave 
questions. 


Mc. Chairman: Carry on. 


Mr. Forster: Turning to page 9, the present wording of subsection 
40a(7) gives the board of arbitration the power to determine its own procedure 
and give full opportunity to tne parties to present tneir evidence. We suggest 
that tnis be extended somewhat to give it tne powers under subsection 44(8) of 
the Ontario Labour Relations Act, wnich would include the power to subpoena 
and administer oatns. 


On page 10, all tne material tnere fits in with wnat is proposed for 
subsection 40a(2) with regard to the automatic access, except subsection 
40a(12), whicn is the requirement to reinstate employees and so on. We look 
for some language tnere that would prevent recriminations. We suggest the way 
to do that would be to give employees who are not rehired the right to grieve 
the discharge. 


Tne last of these amendments is on page 11. With regard to subsection 
40a(15), we suggest a minor phrase to clarify it, knowing what trouple or fun 
lawyers can nave with language and the problems that can arise from it. Rather 
than say, "Wnether the parties have made reasonable efforts...'' we suggest, to 
make it clear, that the arbitrating of the settlement can take into account 
the conduct of one or botn of the parties. The way we read clause 40a(15) (b), 
we understand this would give tne arbitrators the rignt to look at interunion 
agreements as well as otner comparisons. If not, we suggest some strengthening 
of the language. 


That is the full extent of the suggested amendments. 


Mr. Chairman: We will proceed with some general questions on the 
brief and then work into the amendments. First, are there any questions on the 
general part of the brief? 


Mr. Gillies: I appreciate your presentation today. I will direct my 
first question to you and then to our ministry representative. Have you nad 
any indication from the government on whetner it proposes to recognize tnese 
part-time teachers under either Bill 100 or the OLRA, or whetner it proposes 
to do anything witn them? 
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Me. Albert: That is a good question. Mr. Forster and I nave met witn 
the Minister of Labour (Mr. Wrye) as well as the Minister of Education (Mr. 
Conway) from time to time. We have raised that very question with both of 
them. Their response has been that they believe it will take a joint meeting 
of botn ministries. There is some openness to including the definition, if you 
like, expanding the definition of the teacner as outlined in Bill 100. 


As you know, Professor Matthews made that reconmendation in 1979. It was 
the frustration of never seeing that suggestion incorporated into Bill 100 
that finally motivated our organization to take the organizing route under the 
provisions of the Ontario Labour Relations Act. 


I am not as hopeful a young man as I once was in terms of thinking that, 
simply py coming and asking for sometning, you get it. We have gone out in a 
very deliberate and aggressive fashion to organize these people, because we 
believe they deserve to nave full collective bargaining rights and we are 
prepared to represent then. 


Mr. Taylor: Tne situation is stills fluid: 


Mr. Albert: It is still fluid, except that now at least we have 
extended the effort to tne extent that we are negotiating for six of the 
units. We are being held up only because of all tne intervention at this stage 
on the other li we pelieve will fall into place as certified bargaining units 
in a very short time. However, the situation for occasional teachers in summer 
and night schools is in a little more flux. 


Mes. Baumann: With respect to tnis legislation, one of the reasons 
we are suggesting that hook-in to the School Boards and Teachers Collective 
Negotiations Act is our adult day scnool teachers in Ottawa, for example, 
where we bargain under Bill 100. The arbitrator in the decision that said they 
should be bargaining under the School Boards and Teachers Collective 
Negotiations Act threw in a new wrinkle and suggested they bargain as a 
distinct unit under that act. 


woile we eventually achieved a first contract there, it was after a 
great length of time and considerable effort. We can anticipate that, even if 
we are able to incorporate the kinds of teachers we are talking about under 
the School Boards and Teachers Negotiations Act, whicn is not yet clear, we 
might need first-contract provision as a last resort. 


Mc. Gillies: It is an intriguing problem. Tneoretically, when we 
have legislation before us to amend an act, we can amend any aspect. A 
majority of tne mempers of this committee could move the amendment you have 
suzgested. The question in my mind is, would we be wise to do so when it might 
derail sometning else Mr. Conway has in mind that, for all we know, may be 
better for you? I do not know enough about it to know wnether it would be 
preferable for you to be under Bill 100 or under this. 


Mr. Bucnanan: You will be hearing a presentation from the Ontario 
Teachers’ Federation, which will also be making a fairly similar type of 
request. After consideration, I am sure you can always ask and consult with 
the respective ministers about this direction. we feel it is a logical one 
that would be advantageous to those teachers. 


Mr. Gillies: I have a couple of questions apout amendments, Mr. 
Chairman, but I will defer if you want to do the general themes first. 
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Mc. Callahan: I want to get some clarity here. You have some | 
occasional teachers who nave successfully organized under the act under wnich 
full-time teachers organize. 


Mc. Taylor: As a trade union. 


Mr. Albert: No. Again, if you look at the last page attached to the 
report, the six units organized under the Labour Relations Act are all supply, 
substitute or occasional teachers. 


Mr. Callahan: Maybe I have misread it, but I thought you got 
favourable decisions from the Ontario Labour Relations Board panels chaired by 
Furness and Gray. That was under the School Boards and Teachers Collective 
Negotiations Act. Tnat is before the Divisional Court at the moment, is that 


right? 


Mc. Forster: That is correct. That is with regard to continuing 
education teachers. 


Mr. Callahan: Is that with reference to supply teachers? 


Mr. Forster: No. That is in reference to teachers who are teaching 
at adult day school, say, or summer school and night scnool. 


Mr. Callahan: Are tney full-time? 
Mr. Forster: They are full-time and part-time. There is a mixture. 


Mr. Callahan: You say the others have been successful under tne 
Ontario Labour Relations Act in being certified as a bargaining unit. 


Mr. Albert: Six of them nave. 


Mr. Callahan: How did they manage that if subsection 2(f£) is there? 
Oh, I see; they are not a teacher as defined in tne School Boards and Teachers 
Collective Negotiations At. 


Mr. Albert: That is the definition. 
Mr. Callahan: That is like being between a rock and a hard place. 
Mr. Bucnanan: You have it. 

4:20 p.m. 


Mr. Albert: The point about the reference to subsection 2(f)--we 2 
have certainly made this point to both the Minister of Labour and tne Minister 
of Education, and we make it to this committee--is that there is still an 
Opportunity to corral teachers under one piece of bargaining legislation. 
However, because the definition itself has been so narrowly focused for so 
long, tne Ontario Public Service Employees Union has a couple of occasional 
teacher units that are certified under the labour relations board. The OSSIF 
has some, the Ontario Public School Teachers' Federation has one and the 
Ontario English Catholic Teachers' Association has several as well. 


Essentially, to represent these teachers, because they are not under the 
bill tnat governs negotiations for the vast majority, we have had to go out, 
indicate their desire to be represented, wnich signing a card does, get tne 


R=35 


certification and tnen begin tne bargaining process under the Labour Relations 
Act, woich was our only alternative. You cannot do those things under the 
legislation tnat governs the bargaining for day school teachers. 


Mc. Taylor: You talk about the lawyers getting away with the meaning 
of words. 


Mr. Callahan: They nave been here already. 


I gather part of the reason you are here is that Bill 65 would apply to 
those part-time teachers who were certified under the Labour Relations Act and 
that you people want that to be included in the School Boards and Teachers 
Collective Negotiations Act as well pecause it would not be available to you 
since you are specifically excludea under clause 2(f). 


Mc. Albert: Tnat is correct. The amendments proposed in Bill 65 will 
expedite our situation and the situations of other teacner federations tnat 
are trying to represent occasional teachers. At tne same time, there are a 
number of other part-time teachers wno will not penefit at all by tnis because 
they are caugnt under Bill 100 so far in terms of the rulings we have received 
from Furness and Gray. 


Mc. Callahan: You have a matter before the courts. Pernaps that 
should be resolved pefore any cnanges are made. 


Mr. Alpert: If I could defer for a couple of minutes to ir. 
Ishibashi, with respect to highlighting the paper he has brought, he can show 
you the kind of effort we make for 25 new members under the Labour Relations 
Act. Bob, would: you quickly take people through tnat paper? 


Mc. Ishibashi: I will take you quickly through it. On page 1 is a 
brief summary of wnat the district has gone through. On August 31, we did send 
notice to tne board that we wisned to negotiate a collective agreement. On 
page 2 is a list of our meeting dates. We nave met eignt times up to this 
point. We have gone through conciliation and mediation. 


Mc. Callahan: I am sorry. Are you at appendix A? 


Mr. Ishibashi: No. I am in the other brief. Page 3 contains a list 
of the items that are still outstanding or in dispute. Some of these have been 
talked about with tne Haldimand Board of Hducation and the teachers, and some 
of them have nad no reply at all. We nave agreed to a number of items, some of 
them already contained in the Labour Relations Act, but some time lines may 
still be outstanding. 


Tne main item of frustration we have nad is that the board has in mst 
cases been unwilling to modify its salary offer to our teachers. The offer 
they gave us on October 17 was $72.80 for a qualified secondary scnoolteacher 
and $62.40 for a qualified elementary schoolteacher for supply teacning in the 
secondary schools. The $72.80 represents a 30.5 per cent decrease from what 
they would have received at that time. The $62.40 represents a 40.5 per cent 
decrease from what they would nave received at that tim. 


During our mediation session in August, the board did offer as a package 
a three-year freeze at the 1984-85 rates of $104.36. Since that time, the rate 
for supply teachers has gone to $109.58. The teacner request is essentially 
what has been in the teacners' collective agreement for a number of years. 
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On the next page are the pay scales for an occasional teacher for tne 
past 10 years, from 1976 to 1986. The second-last page contains an article 
that is in the regular teachers' collective agreement regarding supply 
teachers; that supply teachers will be called if the principal is notified 
before 7:30 a.m. This article nas been in tne collective agreement since 1978. 


Tne last page of tne presentation contains an article regarding supply 
teacher pays, and tnis article nas been in the regular teachers' collective 
agreement since 1970. It says a supply teacher will be paid one two-hundredth 
of a minimum category 1 per day. This article is still in the 1985-86 
collective agreement and is in effect. It therefore raises the supply teacher 
pay per day to $109.58. 


Mr. Chairman: That is how the rate is arrived at. 
Mr. Ishibashi: Correct. 


Mr. Albert: The pay is determined according to the Bill 100 
collective agreement. All the other terms and conditions of employment on most 
agreements are covered under tne Untario Labour Relations Act. 


Mc. Callahan: Does that pay, times tne number of days that an 
ordinary teacner would be paid, work out to more or less than that wage? 


Mr. Albert: Tne one two-hundredth of a minimum qualification gria is 
based on the regular day school rates. 


Mr. Callahan: If a supply teacner were to teach tne number of days 
that a full-time teacher would teach for a full year, umder some extraordinary 
circumstances, would the supply teacher wind up with the same pay as a 
full-time teacher? - 


Mr. Albert: Yes. The supply teacher would get the sam as a 
full-time teacher at the Lowest end of the experience grid. 


Mc. Bucnanan: In tne one and a nalf years since they nave been 
organized into a bargaining unit and the Ontario Labour Relations Board nas 
granted certification, we have still not acnieved a collective agreeinent for 
this group of teachers. We believe tnat is not correct. An amended version of 
Bill 65 would be very beneficial to tnese teachers and others who face similar 
Situations. Of the six bargaining units that we nad certified, we nave not yet 
been able to achieve a collective agreement for any of then. 


Mr. Callahan: Would you see the introduction of first-contract 
legislation avoiding that horrendous, painstaking decision tnat sometimes has 
to be made by the Minister of Education to legislate teachers back to work in 
a first-contract situation? 


Mr. Albert: The only way these people who are awaiting a collective 
agreement are ever going to get that collective agreement now is to take 
strike action. They tend to be part-time workers and they are very loath to go 
on strike, aS you can appreciate. Certainly, that would be one of the positive 
aspects of the bill; it would avoid first-contract disputes. 


Mr. Taylor: That is an anomalous situation. It strikes me as 
strange. I can appreciate the intellectual challenge this type of a thing 
offers, but it is an aberration. Would you not agree? 
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Mr. Albert: The situation from the scnool boards' perspective is 
simply that they do not want to recognize an organization representing these 
people-- 


Mr. Taylor: wWno are really a pool of prospective workers. 
Mr. Albert: Apsolutely. 


Mc. Taylor: Tney do not nave jops until somebody is absent fran the 
job and they come in. 


Mc. Alpert: It is a source of cheaper labour for school boards, and 
they are very loatn to have to deal with them the same way they do with the 
five affiliates wnen we bargain for regular day school. 


4:30 p.m. 


Mr. Taylor: I am just picturing the situation, which is so different 
from the usual situation we deal with and the situation contemplated by tnis 
legislation. Presumably, that is why you are here, to ensure that it would be 
covered by any legislation that is passed. 


Mr. Albert: Absolutely, and it only covers a minority of our total 
membership now. As your comments suggest, however, it is a potential pool of 
thousands of teacners for all five affiliates of the teacher federations of 
Ontario. 


Mr. Taylor: What percentage of that pool would be utilized on a 
daily basis? Do you have any idea? 


Mr. Forster: Most school poards put aside apout four per cent of 
their salary budgets for supply teachers in the course of the year. In some 
years, that is a general figure in their budgeting processes. I presume they 
have worked out an average. 


Mr. Taylor: Tnat is for a board, but then you have a pool. Does the 
pool extend beyond a single board's jurisdiction? 


Mr. Albert: Jim has referred only to supply teacners. Of course, tne 
summer-school and night-school programs are quite extensive. In many 
jurisdictions, they probably rival the day-school program. Again, the 
potential there is probably mucn closer to the 40 or 50 per cent range of the 
day-scnool programs. 


Mc. Taylor: Tnat is what I was wondering. It would have to be. 
Mr. Chairman: Are not many of tnose the same people? 


Mr. Albert: In some cases they are; tnat is quite correct. It might 
be people wno teacn only a half timetable in day school or they may have a 
full timetaple. It will depend on tne area. For instance, in Metropolitan 
Toronto, where there are a number of well-trained people who cannot get 
full-time employment in teaching, many of these people have only tnat avenue. 
Recently, we nave found that the part-time avenues are where most of the 
graduates fron faculties of education begin their teacning careers. You may 
nave one night-school course on Monday nights, and then not nave anything 
until summer school, witn some supply teacning along the way in between. 
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Increasingly, these seem to be the avenues to get into full-time teaching. 
Ruth wanted to add sometning. 


Mrs. Baumann: I want to comment about the occasional teachers in 
particular and the anomalies. At this time, under the School Boards and 
Teachers Collective Negotiations Act, the occasional teachers clearly are not 
covered. It is arguable about the night-school and summer-school teachers and 
it is going to be argued in the Divisional Court. With the occasional 
teachers, there is a pool of potential employees. It is similar to the 
construction industry and other parts ot the noneducational world where there 
would be a hiring nall situation. There would be a list of people wno could be 
called as work became available, who would be unionized and who would be 
covered by a collective agreement wnen they were working. 


It is very difficult to talk about the number of people on those lists. 
As we have been organizing, we have found nundreds of names of people 
appearing on lists when, as far as we have been able to figure out, there 
might be a couple of dozen who are actively being used. People have been on 
lists for years and have never said yes when they are called. Once we get 
collective agreements in place and people are working, particularly those who 
see this as a way of getting into teaching in a time of declining enrolment, 
we shall find we have a more stable and smaller pool of occasional teachers. 


Mr. Taylor: Tnat is what I was wondering. wnat is the size of the 
pool and what is tne number of teachers within that pool who are actually 
utilized? 


Mrs. Baumann: The pool is very deceptive right now because tne pool 
is the list tnat the school board gives the Ontario Labour Relations Board. We 
occasionally can challenge some of tne names if we know they nave not worked 
in the last year, but that is difficult information for us to get. 


Mc. Bucnanan: If we were able to achieve a collective agreement for 
these people, we could deal witn some of these problems you are dealing with 
in contract language. The problem that we are facing is the reluctance of 
school boards yet to recognize us and to recognize them as a legitimate 
bargaining unit, althougn the labour board has granted that. That is why we 
welcome Bill 65 because we hope it will be a catalyst so we can represent the 
interests of these teachers, wnich currently we are unaple to do. 


Mr. Pierce: I have been following the line of questioning in respect 
to the use of supply teachers as a cheaper way for the school boards to go, 
but a teacher has to be off work in order to use a supply teacher. Is that not 


right? 
Mr. Albert: Tnat is-correct. 


Mr. Pierce: Tne board is paying the teacher who is off work as well 
as the supply teacher who is coming on, so it is not cheaper to use a supply 
teacher. There has to be a vacancy tnere, and the vacancy is predicated only 
on the fact tnat tne teacher is off work for whatever reason--sickness, 
maternity leave or whatever. It is not cheaper for a board to use a supply 
teacher. 


Mr. Albert: In terms of tne total grants tnat are transferred to 
school boards, consideration is given to those sorts of things. Every employee 
of the school board is entitled to two days per month. A custodian gets two 
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days times 12 months, that is, 24 days' sick leave. Teachers get 10 montns, 
and thus 20 days' sick leave. 


I dare say the last time I saw statistics on this, in the Wyatt Co. 


Rewor in about 1978, of all school employees, teachers used those days the 
east. 


Mr. Taylor: Because they came sick sufficiently--the frequency to 
fill tne allocation of time available for tneir absence--it sounds like 
Parkinson or something? 


Mr. Albert: Yes. 


There is another tning. Many of the reasons that teachers are absent 
from a classroom are educational. An Englisn teacner may take a group to the 
Stratford theatre. A science teacher may take a group to the Ontario Science 
Centre. These are educational reasons for wnich supply teachers are brought in 
to cover those absences. Supply teacners are used for a variety of reasons. 


Mrs. Baumann: Our comment about cheap versus expensive nad to do 
with tne difficulties we are having in a place like Haldimand, where clearly 
the board is resisting settling a first contract even though we are not asking 
for anything very much more, monetarily, than what is tnere right now. I think 
the desire of the school board, like that of many employers, is to keep its 
options open. When supply teacners are not organized and not covered by a 
collective agreement, if the board gets into tight budget times it can 
unilaterally decide that it will cut the supply teachers' rate of pay by 30 
per cent. 


It is not a question of its being cheaper than having regular teachers 
or cheaper than not having people away. It is a question of keeping the 
board's option to spend more or less money in its own hands rather than as a 
matter for collective bargaining. 


Mc. Callahan: You are aware that Bill 65 excludes the construction 
industry. I do not know why that is so. Maybe I can ask our staff wny that is 
so. You have used the analogy tnat tne supply teachers are somewhat akin to 
the construction industry. Why is the construction industry excluded? 


Mc. Failes: There were a number of reasons. This was brought up 
yesterday by Mr. Gillies. It is clear that the industrial, commercial and 
institutional sector, which bargains province-wide, is not suitable. I do not 
think there is any question about that. 


The question was wny other sectors were excluded, and I mentioned a 
couple of reasons yesterday. Generally, labour relations in the construction 
industry are very different from those that we experience in the organized 
sector outside the construction industry. There are a couple of things. 


Mc. Callahan: Excuse me. Is tnat because of its seasonality? 


Mr. Failes: It is because of the nature of the work and because of 
the way collective bargaining and wage patterns nave developed historically in 
the construction industry. For example, it is very common to find pattern 
bargaining. In a geographic area, an informal wage structure develops, and 
although there may be only a percentage of people actually under collective 
agreements tnere, you will find that the majority of construction workers in 
that area are being paid the same wage. It is simply tne agreed-upon wage in 
tne area. 
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Another difference is the statutory mechanism for accreditation, wnich 
allows anployers' groups to bargain collectively with groups of unions in 
various geographical areas, and there are a number of other features that inake 
it a lot different. I do not know whether the committee really wants to go 
into it in great detail now. I do not see a lot of analogy between the 
teachers and the construction industry. 


4:40 p.m. 


Mr. Callahan: I asked it pecause they had raised it as being 
analogous. I thougnt there must be a very good reason for their being excluded 
from the bill to begin with, and if that was the case, perhaps that is an 
answer to wnat has been put forward. 


Mr. Gillies: By tne way, I am still trying to get som sort of 
response from the construction people I met with about where they stand on it 
now. I have not done so at this point, but I will certainly let you know as 
soon as I have. 


I have two quick questions about your amendments, if I might. 


Mr. Chairman: Are tnere any other general questions before we move 
into the amendments now? Okay. Go ahead. 


Mr. Gillies: I am trying to follow your typed amendment. On 
subsection 7, on tne bottom line where it says "'section 8-- 


Mr. Callahan: What page are you on? 


Mc. Gillies: I am sorry. I am on page 9. It says, "section 8...the 
board.” Should that read "'section 108"? I am trying to relate it to the 
section in the act. 


Mr. Foster: Yes. That is correct. 

Mr. Gillies: Okay. 

Mr. Taylor _: It was obvious to the rest of us. 

Mr. Foster: It still has not changed since Bill 100, has it? 
Mr. Gillies: Nothing is obvious to m. 


The question I should propably ask the ministry representative then is, 
was there any question in the mind of the ministry or in your mind that tne 


arbitrator in this case would have the same powers as those under subsection 
44 (8)? 


Mr. Failes: You will find that our amendment simply refers to 
subsection 44(8) amongst other powers. That was an oversight in the original 
draft and that has peen corrected by the ministry's proposed amendments. 


Mr. Gillies: That is done then. 


I also want to ask about subsection 40a(12) where you are recommending 
tnat "employees wno are not rehired" must "automatically have the right to 
grieve their discharge." Without it peing explicit by way of amendment, is it 
the intention of the ministry that if employees so agree to it they have the 


right? 
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Mr. Failes: I am not quite sure what the teachers’ amendment 
anticipates. would they grieve too and under what form? The ministry's 
position in tne bill is that the employer nas to rehire these people in 
reverse order of seniority unless tnere is some other agreement and unless the 
board directs otherwise. If you do not comply witn that, then your recourse is 
to the poard. I am not sure what the teachers have anticipated by this. 


Mc. Forster: Where you are coming from is wnat we are looking at, 
that there be some form of recourse if the person is not renired. You are 
saying it is to tne labour relations board? 


Mr. Failes: Yes. 

Mc. Forster: Or whatever voard of arbitration. 

Mr. Failes: Perhaps the word "grieves" is not the rignt word there. 
Mc. Gillies: I seem to be in touch with what recourse they nave. 


Mr. Forster: We were concerned about the recourse in case of 
nonhiring, and in subsection 12 it was not clear what recourse there would be, 
if any. 


Mc. Failes: There are provisions in the Labour Relations Act which 
allow enforcement of that act if there is any violation of it. This would mean 
that if an employer did not comply, he would be in violation of the act. 


Mr. Gillies: Therefore, it is elsewhere in the act and an amendment 
to this subsection should not be required. 


Mr. Buchanan: May I ask this question for clarification? When we 
were developing our brief, whicn was several weeks ago now, we thought it was 
conceivable tnat during an organizing drive, some action could have been taken 
on an employee of tne board at that time before certification that he was 
fired, or there may have been some activity in which tne employer filed a 
civil cnarge against someone with respect to perceived harassment or violence 
in the organizing drive. 


A recent decision has been made on tnat in the last little while, but 
that was some of the thought behind this as well. All of these employees, even 
prior to the certification of union activities being granted, would also nave 
recourse to some type of action to ensure they were reinstated. I am wonder ing 
whether your amendments or your thougnts on this would also cover tnat 
situation. 


Mr. Callahan: Yes. Subsection 11 refers only to the bargaining unit. 
He is talking about employees wno have not succeeded in becoming part of the 
bargaining unit because they are dealt witn prior to certification. 


Mc. Failes: I think the act in general anticipates this. The act 
prohibits any action by an employer against employees, including dismissal or 
demotion--as we heard fron the last delegation--regardless of whether they are 
in a bargaining unit, if that action was taken on the pasis of their union 
activities or union membership. In most cases, your recourse is to the Ontario 
Labour Relations Board and it will reinstate an employee who nas been 


adversely affected. Does that answer your concern? 


Mc. Bucnanan: We thought this would speed tnat up, barring tnat 
particular suggestion. It is more expeditious. 
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Mr. Failes: Wno would you be bringing your complaint before? 


Mc. Bucnanan: At this time, the only body would be the Mntario 
Labour Relations board. 


Mr. Failes: It would already nave jurisdiction, though, to consider, 
for instance, if the employer fired one of these employees during tne 
organizing drive, even before there was a unit certified. That employee 
already has an existing right to bring a complaint before the labour relations 
board. This would really not add anytning in that sense, unless I have 
misunderstood your position. 


Mc. Bucnanan: We have made the point that we wanted to make. 


Mr. Chairman: Are there any other comments on the proposed 
amendments? 


Mc. Alpert: Tnank you. I appreciate sitting through the committee 
hearings. It is a long ordeal. We are new under tne Labour Relations Act, but 
we are eager. We want to do the best we can to learn the ins and outs. We very 
sincerely appreciate the direction of Bill 65 and we wish you well in your 
deliberations on tnis piece of legislation. 


Mc. Coairman: Mr. Albert, we know you are not new in mak ing 
presentations before legislative committees. We appreciate your presentation 
this afternoon. ; 


The committee adjourned at 4:47 p.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(cont inued) 


Consideration of Bill 65, An Act to amend tne Labour Relations «ct. 


Mr. Chairman: We have before us this morning the Canadian Union of 


Public Employees. 


Tnis committee has veen charged with responsibility for holding public 
hearings on Bill 65, first-contract legislation, debating it clause by clause 
and referring it pack to the Legislature for whatever. We are now part-way 
tnrouga that process. by the end of next week, we hope to complete the 
clause-py-clause debate, and tnat will be tne conclusion of our hearings until 
after the Legislature comes back. If we are not finisned, we will finish it at 
that point in late April. 


Tnis morning we have lucie Nicnoison from CUPE. Lucie, I ask you to 
introduce your delegation. 


CANADIAN UNION OF PUBLIC EMPLOYEES 


Ms. Nicnolson: Thank you, tir. Chairman. On my far rignt is Les 
Kovacsi, who is first vice-president of our division in Ontario and the 
president of our municipal workers in Toronto, Local 43. Next to me on ny 
right is our legal counsel, brian Sneehan, who works from our Uttawa base. On 
my left is tne secretary-treasurer of our Ontario division, Terry O'Connor. 


For those of you wno do not know my union, we are the largest Canadian 
union. We are a union that is constantly organizing. Our mempers cover a wide 
spectrun from Ontario Hydro to the Canadian Broadcasting Corp., to 
municipalities, to the educational field and to neaitn care. I am sure I miss 
a lot of then when I say that. Within the nealth care system, we also organize 
nomes for the aged. In tnat area, we nave a history of intransigent employers, 
so we know woat it is like to look for a first collective agreement. 


My unioa sincerely believes contracts should be negotiated. That is why 
we form a union. we join a union to pargain collectively witn our employers. 
We believe negotiating with your employer is the best and fairest way. 


Tne similarity between tne recent strikes at Eaton's and the Canadian 
Imperial Bank of Comnerce and the infamous strikes in tne 1930s wnen unions 
had to fight to be recognized py the employers is very significant. ‘Ihe 
strikes in the 1930s often had a very significant social cost to the people 
striking. Wita the introduction of collective bargaining legislation, that was 
given to the unions as a tradeoff for other rignts they had; that included the 
right to strixe at will. recently, strikes for recognition nave been outlawed, 
and yet we see that employers are using the bargaining table as their tool to 
refuse to recognize the unions. 
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If we do not nave automatic access, tnese sophisticated employers will 
spend all tneir time in an attempt not to be caugnt by this legislation. With 
automatic access, tnere would be an incentive to bargain. We sincerely believe 
tnere woulda pe incentive on both sides to pargain a collective agreement 
because both parties would realize there would be a collective agreement at 
the end. A collective agreement that is negotiated is much preferable to one 
that is imposed. 


Having said tnat, we reiterate our opening statement. We sincerely 
believe in negotiating collective agreements. Through our legal counsel, we 
are going to address subsections 40a(2) and (15) of tne act as set out in 
section 1 of the bill. If at any time there are questions wnile Mr. Sheenan is 
Speaking, please feel free to nave any of your committee ask them. 


Mr. Sheehan: I will not pore you by reading my brief, but I will 
alert you to two typograpnical errors that appear. Bota are in the same place 
on page 9. It should read, "Uther proplems in interpreting subsection 2." We 
were a little voluminous with our wording with respect cto the word 
"interpreting." 


Let me deal in more detail witn what Ms. Nicholson touched on as to what 
type of evil this pill is designed to deal with. It must be understood that we 
are dealing with a very limited situation. We are dealing only witn a 
Situation of an employer who refuses to recognize a union. Tnis has happened 
very infrequeatly over tne past couple of years, put tnere nave been a number 
of situations where it has happened. The Eaton's and CIBC cases are the 
classic examples. | 
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Wny we think automatic access is crucial can be witnessed by the CIBC 
situation. The Canada Labour Relations Board has the power to enforce a first 
contract, but the parties have to satisty a thresnold test. A threshold test 
is very imuch like a bad-faith bargaining test. It is interesting to note that 
tne union involved nad to go tnrougn 17 days of nearings just to satisfy that 
test. In that case, the union was fortunate to have the backing of the 
Canadian Labour Congress. A larze number of small unions would not pe as 
fortunate. 


Ms. E, J. Snith: lo satisfy tne test that it is tne appropriate 
union? 


Mc. Sneehan: No. 
Ms. E. J. Smith: which test tnen? 
Mir. Sneehan: To satisty tne bad-faith bargaining test. 


Ms. E. Jj. Smith: Yes. Bad-faith bargaining on tne basis that it 
would-- 


Mr. Sneehan: On tne basis that the employer has bargained in bad 
faith. Therefore, tne board should impose-- 


Ms, E. J. Smith: Just on the general category? 
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Me. Sheehan: Yes. If we have a thresnold test, we are going to yet 
into situations of a great deal of costs for unions and both sides. We are 
also going to have delays. I compliment the legislation as dratted because it 
puts fairly strict time limits on the board in dealing witn tne matter. I 
noticed the minister, wnen he was here, suggested there may be some problems 
with adaering to tne 30-day time limit witnin wnich the board nas to consider 
a matter. 


It seems to me that with the reality of labour relations law, and 
knowing a lot of lawyers on the bar, it would be very difficult to near such a 
case in 30 days. It will be extremely difficult. It will be interesting to see 
how that arises. 


Tne fact is that we are going to get into a number of situations wnere 
delays can occur. Tne union or one of the parties will apply and say the 
thresnoid test in clause 40a(2)(b) nas been met. The employer has done such 
_ and such under clause 40a(2)(b). The board looks into tne matter and it nas 30 
days to reply. The poard can say: "This is not tne proper time. Send it back." 
The union can come pack and the board can again say: 'Inis is not the proper 
time. Send it back.'' There is no guarantee that wnen tne board looks at tne 
matter, there will be a settlement within 30 days. We might nave people on 
strike and in difficult situations for lonz periods, much like the Eaton's and 
the Canadian Imperial Bank of Commerce situations. 


If we have a thresnold test, if we have some sort of test, we will have 
situations where counsel for employers will try to make creative arguments to 
suggest that the employers have not been caught py that test. That is all you 
will get. Employers will direct their energies to making sure they do not 
satisfy that test. On tne other. hand, if tnere is automatic access, the . 
parties know that a collective agreement will inevitably come down. There can 
be no fooling around. They will say cto themselves, ‘let us negotiate this 
before it occurs." I understand there mignt be a concern that-- 


Mc. Taylor: Tney might say, "Let us not botner negotiating." 
Mc. Sheehan: I was going to address that. 


To a certain extent, that spectre raises itself wnere people just say: 
"What the hecx. Let us not negotiate. Let us wait.'' First, if automatic access 
is delayed for a certain period--nobody is saying it will come within the 
first week of a party going on strixe--if it is delayed for a certain period, 
nopody will want to go on strike for four or five months just to get an 
arbitrated agreement. The history of bargaining is that most strikes are 
settled witain days. Only in tne very rare situation will the parties resort 
to this legislation. Every union will not say, ‘We can nave collective 
bargaining." Unions will want to use the right to strike and will use the 
rignt to strixe. There is no doubt about tnat. 


Mc. Taylor: Tnen is the right to strike not a stronger incentive 
than the subjection to arbitration? 


Mr. Sheehan: It is, but-- 


Mc. Taylor: As I heard it presented, the motivation is that if you 
have this mandated arbitration novering over you, then you have an incentive 
to negotiate a deal. You already have the tool of the strike. ‘here is that 
element. Now I am trying to balance which is the strongest motivator, the 
strike or the mandated arovitration. Do you need poth? 
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Mc. Sheehan: I think you do need botn. In the majority of 
Situations, ordinary collective bargaining will work. Tnere is no doubt avout 
it. It nas worked and it will work. we will get agreements in 90 to 95 per 
cent of situations. It is only to deal witn the situation wnere tne employer 
refuses to recognize the union. It gets into sopnisticated bargaining tactics. 
He says, "I an going to give you A, put I am not going to give you B.'' If the 
union does not have B, it is dead in the water. But the employer says, "Nb, I 
an not going to give in on that," for whatever reason. It mignt be a 
reasonaDle economic reason. It might pe, "I am not going to give in on 
seniority." Tae employer will nold fast to that, knowing the union is very 
weak. 


However, if you had automatic access, the employer could not take part 
in those tactics. The employer would know: 'Wait a minute. Five months down 
tne road there is going to be an agreement. Why go through tnis fruitless 
effort to hold to this dumb bargaining position?" 


Mr. Taylor: You are assuming tnat the board will impose that as a 
standard clause in any contract. 


Mc. Sheehan: Pretty well. 


let me deal with suosection 40a(2) itself. I know you nave had some 
discussions, througn the United Steelworkers of America and tnrough the deputy 
minister's presentations, of wnat this threshold test means. There has been 
much confusion about whether the threshold test means something more than a 
bad-faith bargaining test. I think it is accepted even py the deputy minister 
that if it simply means a bad-faith bargaining test, it is going to be a 
nollow test pecause unions will never be able to satisfy it. If you simply 
want a pad-faith bargaining test, all you nave to do is to amend section 15 
and section 89 to give tne board the existing renedial power to impose a first 
contract. 


This lezislation, from tne deputy minister's point of view, must say 
something more than a bad-faitn bargaining test. The deputy minister has 
admitted that clauses 40a(2)(a) ana (c) are section 15 under the (Ontario 
Labour Relations Act. They are the bad-faitn bargaining test; he admitted as 
much. Clause 40a(2) (ad) is what is referred to as a basket clause. 


Mr. Taylor: With respect, we nad a different view on tnat yesterday. 
I think you mentioned clauses 40a(2) (a) and (c) as being the bad faith test, 
and tnere was an indication that they might be elements of a pad faith test 
but not necessarily a bad faitn test themselves. In other words, there was 
some indication that it could take more tnan one element to establish the 
conclusion of bad faith. It mignt be that with tnis, one element of bad faith 
would be sufficient in itself. I do not know whether tnat is an argument of 
Significance or not. 


Mr. Mackenzie: Inasmuch as Mr. Taylor has interjected tnat, you 
snould also know that we nad it pretty clearly defined yesterday py one of the 
major business groups, tne Canadian Manufacturers' Association, that in effect 
it agreed--that is not the way it was put--that tnere is bad faith in several 
of these sections, and tnis is exactly the point peing made by all the unions. 
I am not sure it is the first business group that does not agree with tnat as 
well. 
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Tnis does not mean the CMA wants it improved. It would probably leave it 
that way, but it nas agreed that the current bill has certainly very strong 
bad-taith components. 


Mc. Sheehan: If you read section 15, whicn is the bad-faith 
provision of the Ontario Labour Relations Act, clauses 40a(Z) (a) and (c) are 
it. The deputy minister cited that fact in nis presentation to this committee. 
He essentially said that. 


Mr. Taylor: That is generally accepted. At least that is the 
impression we have had. 


Mc. Chairman: Mr. Failes wants to make a comment nere. 


Mer. Failes: Yes. To clarify wnat the deputy said or wnat he meant, 
clauses 40a(2) (a) and (c) contain the words found in section 15, tne two 
aspects of section 15, but they do not necessarily amount to the same test. In 
fact, tney would not because, as you point out in your brief, the essential 
element in a section 15 challenge is a desire to avoid reacning a collective 
agreement; it is anti-union animis. That is not required here at all. This is 
no longer an unfair labour practice section. We nave amended that section. 
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Mc. Sneehan: Mr. Failes, I agree, but in his presentation the deputy 
minister focused tne Lack of intent on clause 40a(2)(b). All I am saying is 
that he admitted tnat clauses 40a(2) (a) and (c) were tne existing pad-faith 
- test. He then went on to say, "But we have clause 40a(2)(b), which does not 
require intent." That was the focus of his discussion. I can refer to the 
exact pages of his presentation if you want. 


Mc. Failes: Please do. 
Mr. Sheehan: Okay. It mignt take some time. 


Me. Chairman: I am not sure we need to yo pack and read through the 
comments of tne deputy minister. 


Mc. Callahan: To go back to that, I think the comment was made by 
Mr. Taylor that clauses 4Va(Z) (a) and (c) could be eitner/or, whereas in the 
past I gather there was sume difficulty in establishing bad faith. This 
legislation is really intended for tnose factual situations wnere it is pretty 
obvious that the employer is trying to avoid the union coming in. 


One would tnink tnat since they are now separated into clauses (a) and 
(c), you could forget about (a), because tnat might be difficult to establish 
except in tne most platant cases. However, you could go down to (c)--you still 
nave (b)--and say, "the failure of tne respondent to make reasonable efforts 
to conclude a collective agreement." If tne proceedings went on and on and 
nothing fruitful was happening, surely the reasonable test would be applied 
and under tnat clause alone you would be aple to get access to arbitration. 


Mc. Sneehan: We are not saying that tnis does not outline the 
bad-faith test; it does. We are saying, if all you want to do is give us a 
pad-faith test and the remedial power to impose a first-contract situation, do 
so. Do not give us whole new legislation. Just give us section 89 and this 
will be a hollow victory, pecause I point out that they have a bad-faitn test 
and the power to enforce a first collective agreement in british Columbia, and 
it is never used. 
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Mr. Callahan: What I am suggesting is that there is bad faitn, but 
there is more than pad faith nere. It nas peen broadened in terms of access. 


mr. Sheehan: I refer to page R-19 of the deputy minister's 
presentation. 


Mr. Taylor: Tne point I was trying to make is, you can call it bad 
faitn if you like and tnat is tne impression we have had. If you call it bad 
faith, under this it is easier to establisn bad faith. 


Mr. Callahan: That is right. You have a two-pronged attack. You are 
not stuck on oad faith in a single entity. 


Ms. E. J. Snith: Mr. Chairman, on a point of order: I tnink to some 
extent what we are into now is what we should be doing in the resumé, because 
we are discussing other people's briefs rather tnan-- 


Mc. Gillies: we are into clause by clause among each otner. 


Mr. Chairman: Let us go pack to Mr. Sheehan and let him complete his 
remarks. 


Mr. Sneehan: For your own edification, I refer to page R-19 at the 
bottom and page R-20 of tne deputy minister's presentation wnere ne clearly 
suggests that clauses 40a(2)(a) and (c) are the pad-faith bargaining tests. At 
the bottom of R-20, you get his analysis of the key section, in his mind, 
clause 40a(Z)(b). That is where he says we are going to something more. His 
view is we are going to a situation wnere we do not need intent. 


In bad-faitn pargaining, the general thougnt is you need an employer who 
says: "I am not going to recognize tne union. 1 nate unions. That is it. I am 
not going to bargain.'' Wnat the deputy minister is suggesting is that you will 
not need that type of action. With clause 4Ua(2) (0), you do not need to 
satisfy intent; you do not need to satisfy anti-union motive. 


Tne proplem with clause 40a(2)(b) in our view--and you heard Mr. Shell, 
a labour lawyer witn the steelworkers, put nis position across, and we oe 
with nis position--is tnat it is nothing more tnan a basic reassertion of the 
bad-faitn test. In regard to tnis, I refer you to my brief and two quotations 
from tne leading laoour Law book on Ontario Labour Relations Board practice. 
AC the bottom of page 7 and tne top of page 8, especially tne underlined part, 
tne autnors, Sack and Mitchell, set out wnat constitutes bad-faith bargaining 
under section L5. 


You will note the underlined part speaks pretty closely to what is 
defined in clause 40a(2) (bp): '...and conduct whico frustrates bargaining, 
although not to the point of evidencing an intention to escape the collective 
bargaining process, are prohibited by the section, but both types of conduct 
may arise in the same case and the board will determine if tne totality of the 
conduct reveals a basic desire to avoid a collective agreement." 


We are saying it is arguable that clause 40a(2) (bd) does notning more 
than set out the existing baa-faith test. It is not clear in the jurisprudence 
whether you need intent under section 15 as it exists. In a number of cases, 
tne board has suggested intent can be implied by the action of the parties. If 
tne party takes an uncompromising position with respect to a certain provision 
and refuses to go peyond that, the board has suggested that will give evidence 
of intent. Essentially wnat we are saying is, if the deputy minister is 


R-/7 


seeking sometning more tnan a bad-faith test, he should say so, because we do 
not want to get into a situation where we end up at the board, nave to fight 
for a year and are told tnis is simply bad-faith bargaining. 


If it is the intention of the Ministry of Labour to make this something 
more than bad-faitn bargaining, it should not fiddle around with words; do it. 


I have anotner problem with tne wording of clause 40a(2) (b). I want to 
deal with it in some detail. I do not really address it in my brief, but I 
nave problems with the words "tne uncompromising nature.'' I will give you an 
example. The nature of collective bargaining is tnat one party will take a 
position and effectively try to hold on to it for pretty well as long as it 
can. It is a situation in whicn parties resort to some form of economic power 
to get what tney want, essentially, and tnere are always positions a person 
can take that the other party may view as uncompromising. That is tne basic 
nature of collective bargaining: ''l an not going to give in to you on a 
certain point." 


When does the board decide a particular position adopted by a party has 
become uncompromising? For example, does it become uncompromising after two 
months? Does it become so after a week? Could the board say: "You nave come 
after this point. The strike has been on for two montns. I do not tnink it is 
uncompranising for the employer to suggest this particular provision be part 
of the collective agreement.'' Would you have to come back in six months and 
then does it pecome uncompromising? It suggests a discretion on this narrow 
term about wnat is uncompromising. 1 think the terminology in clause 40a(2) (b) 
snould not be so technically worded tnat tne board or the employers and their 
oe counsel can use it to suggest that the clause 40a(Z)(b) test is not 
satisfied. 


I also nave problems witn the restriction 'Without reasonable 
justification." The classic situation is an employer saying, for valid 
economic reasons, "I am not going to give in on a certain proposal." For 
example, a small employer mignt say, “I am not going to give in for this 
reason.'' If tne only thing the poard nas to look to is ‘Without reasonable 
justification,'' how is it going to decide tnat is not reasonable? 


In his presentation, the deputy minister suggested the board can look at 
tne economic situation of the employer and decide whetner he should give in. 
That is all fine and nice, but you are going to nave a situation in front of 
tne Untario Labour Relations Board where we will start to get the books of the 
employers in, we will start to get accountants in, and we are going to get 
into tne situation where everybody is going to start defining what is a 
reasonaple economic justification. I think the committee should loox at tnat 
very closely. 


I have some other problems witn subsection 40a(2). They relate to tne 
opening phrases before tne setting out of the criteria and the use of the term 
"has been frustrated." In labour relations, 'frustrated" is a term that is 
very rarely, if ever, used. The normal situation is an impasse, "pargaining 
has hit an impasse," but in labour relations terminology "impasse" means a 
strike. Our understanding of tnis legislation is that tnere is no requirement 
of a strike for this legislation to pe imposed. 
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We are concerned about tnis precondition of some sort of frustration. 
Tne board could say, ‘While the test nas been satisfied, there has not been 
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frustration.'' You get tnis situation where the board might say, "We think the 
parties are meeting ana there nas been no frustration." The parties are 
meeting, going back and forth, put one party is saying, "I am adhering to 
position A and I am not going to give in." The board might say, ''For the time 
being that is not frustration because collective pargaining is continuing." 


Tne otner proplem is the reference to "because of." Once again, we are 
setting a precondition to finding that the subsection 2 tests have peen met. 
The employer could say, "It is true that bargaining has been frustrated; it is 
not because of one of these tnings but because of something else." We get more 
litigation and more delay. 


Our position is that subsection 2 as drafted is totally inadequate. If 
we are not going to get automatic access, we need something clear tnat 
suggests this is more than bad-faith pargaining. We need a situation witnout 
all these preconditions set out so tne board can fina that the test has been 
satisfied and impose a first-contract situation. 


That is the end of my submission on subsection 2. Are tnere any 
questions on that? 


Mr. Chairman: It would be best if you went ahead with tne rest of 
your submission. 


Mc. Taylor: He may not finish it otherwise. 
Mc. Chairman: That is exactly right. 


Mc. Sneehan: I will be brief with respect to subsection 15. Our only 
problem witn subsection 15 is that for. some reason this bill sets out criteria 
of factors tnat an arbitrator snall look to or may consider wnen deciding the 
terms and conditions of the collective agreement. The problem witn setting out 
tnese criteria is we are setting up a situation where an employer or a union, 
either party, may say, ''We have a collective agreement, but we do not think 
the arbitrator adhered to clause 15(a) so we are going to a judicial review." 
By setting up the criteria as such, tne legislation clearly provides more 
Opportunity for judicial review. 


The otner proolem we have witn subsection 15 is tnat it seems to imply 
some sort of fault mechanism in the job of the aroitrator to impose fair terms 
and conditions. The arbitrator is supposed to look at tne prevailing practice, 
look at what nas been suggested by the parties and decide wnat is fair and 
reasonable. Clause 15(a) seems to suggest tnat an arbitrator can say, ''Look, 
employer, you have oeen intransigent and it is your fault, ‘so we are going to 
give you a lousy contract,'' We are saying tnat is crazy. He could take the 
Same position witn the union. That is not tne jurisdiction of an arbitrator. 
His jurisdiction is solely to impose a collective agreement. He cannot decide, 
"Wait a minute, the board has decided sometning else and I am going to impose 
a furtner penalty on you." It is only going to make the waters more murky. 


In Ontario we have very esteemed arbitrators who for tne last 20 years 
nave been imposing and reaching collective agreements and settlements without 
any problem and witnout needing to refer to certain criteria in order to 
impose them. By setting out sucn criteria we are ruining their independence , 
limiting their independence, making them more susceptiple to judicial review 
and again delaying the process. 


That is our submission on subsection L5. 
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Mc. Chairman: Any questions from members of the committee? Mr. 
Gillies. 


Me. Gillies: Thanx you for your presentation. It is very 
tnougnt-provoking and, I nope, nelpful. The first thing I would note to you is 
that we have had at least three, if not more, presentations tnat nave all 
questioned clause (a). There is some concern on the parc of committee members 
about woether that is an appropriate instruction to arbitrators. We will be 
looking at that in the clause-py-clause discussion. 


Coula you help us with respect to supsection 40a(2)? On page 5 of your 
brief you note that if there is to be a threshold test, short of automatic 
access, you would urge us to broaden and clarify that test. If you were 
redrafting with that in mind, could you make some specific reconmendations to 
us on how you would do it? 


Mc. Sheehan: On the understanding tnat there will be no automatic 
access and no time frame where you say a collective agreement is imposed 
within three montas, I would probably set clause 40a(2) (a) as simply the 
bad-faith bargaining test; give the board tne power to say tnat if bad-faith 
bargaining has been satisfied, it imposes a collective agreement. 


On clause 40a(2)(b), I would attempt to suggest tnat it be if either 
party had failed to adopt fair and reasonable bargaining positions. by 
including the word "fair,'' the board will not be caught up simply in a debate 
about wnat is and is not economically reasonable. By incluaing the word 
"fair,'' the board can look more into prevailing practice and into tne context 
of lapour relations. You might want to include taat word in the labour 
relations context. 


There is one thing that nas to be recognized in tnis wnole discussion. 
when a union is certified, that reality has to nit home to tne employer. de 
cannot just continue on as is. There is a necessary reality tnat something 
will happen with respect to his wages, his security provisions or nis 
discretion with respect to management decisions. Something nas to nappen; that 
is the reality. That is tne whole nature of collective bargaining. 


For the employer to come to you and say, "It is a reasonable economic 
justification for me to adhere to my existing practice,'' is craziness. The 
reality that there are sone costs associated witn the union being recognized 
has to pe put in the legislation. You could put clause 40a(2) (bo) in terms of 
fair and reasonable bargaining positions in a labour relations context; 
something suca as tnat. 


I mignt want to also include a phrase that suggests tne board has a 
discretion if reasonable efforts have not oeen made to reacn a collective 
agreement and a certain period nas expired. It would be within the discretion 
of the board to decide wnen that has occurred. It would not be the automatic 
access situation because you could not be tnere tnree months. ‘he board could 
decide: 'Wait a minute. This nas been going on for 12 months. ‘his is 
craziness. In our minds, we should impose a first contract." 


Ms. E. J. Smith: If you are not listing the time, is not 
"uncompromising'' made to cover that? 


Mr. Sheehan: No, because there is no guarantee that the board will 
hold that a position held by the employer is uncompromising. For example, if 
the union suggests a $5 wage increase, an employer could simply say, I amnot 
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going to give into that."' I would say that is not uncompromising at all; that 
is sensible. If a period of time had gone by witn that situation, then the 
board could impose a collective agreement and more than Likely the union would 
not get its $5 increase. With the uncompromising nature, there is no guarantee. 


Ms. E. J. Smith: Tnen tnat would be uncompromising on tne side of 
the union. 


Mr. Sheehan: To a certain extent it would be. Theoretically, the 
employer could bring home a collective agreement if he desired. As I said in 
the beginning of the presentation, we are dealing basically with a limited 
situation where employers have refused to recognize the union. 


Ms. E. J. Snith: I nope you recognize both situations, that we can 
have uncompromising on two sides. 


Mr. Sheehan: Yes. There is no doubt about it. 
Ms. Nicnolson: We readily recognize tnat. 
1<50.7a sine 


Mr. Sheehan: I do not tnink it nas peen hit home that there are 
costs to the unions involved in this. You can have a situation--and you have 
it in a lot of situations, especially for manufacturing concerns--where you 
nave strong unions saying to a small employer: 'We want this, this and this. 
We are going to go on strike and we are going to disrupt your operations until 
we get this, this and this.'' The employer says, "What the hell is going on?" 


Ms. E. J. Snith: I would imagine there could be a little concern if, 
as you say, it were a big union and a small concern because if the small 
company goes under, the ousiness is taken on by a major unionized company. 


Mr. Sheehan: That is true. 

Mr. Gillies: I wonder whether you can help ine witn another thing. we 
will see wnetner some of the legal beagles around here can help witn this too. 
As 1 read suosection 40a(2) as it is now worded in the preconditions in 
clauses (a), (bd), (c) or (d), the Untario Labour Relations Board could make 
its decision on the basis of one of tnem; it does not Say "(a),4(b)% 2c), and 
(d). 

tc. Callahan: That is right. It is disjunctive. 

mr. Gillies: You appreciate tnat witn the preconditions you Listed 
in your suggestion, basically tne bad-faitn bargaining test and a couple of 
other options, as long as it is "or,'' the board coula nang its hat on bad- 
faith bargaining. 

Mc. Sneehan: Precisely. 

Mr. Gillies: That does not botner you. 

Mr. Sheehan: No. 

Mr. Gillies: As long as it an option. 


Mr. Sheehan: Yes. With bad-faitn bargaining, if an employer is 
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intentionally saying, '"l refuse to bargain,'' there is no doupt the board in 
tnat situation should have the power to force a collective agreement on tnat 
employer. We aave no problem with tne bad-faith bargaining test. 


Mc. Gillies: As long as tnere are otner options. 


Mir. Sheehan: Precisely. If it is limited to a bad-faith bargaining 
test, our view is tnat tne history of the Britisn Columbia legislation and the 
history of tne Canada Labour Relations Board legislation is tnat tais will 
never be used. You are going to have protracted nearings and protracted 
debates as to what is bad-faitn bargaining. Is there necessarily intent 
implied? 


Tne deputy minister, quite rigntly in his view, has suggested that 
subsection 40a(2) suggests something more; it suggests intent. He says we need 
something more than intent; we need tne power of the board to make some 
determination that the positions become unreasonable. Our view is tnat clause 
40a(2)(b) as drafted is inadequate to express his intention pecause 40a(2) (b) 
simply reasserts a pad-faith test. We are saying that if the legislature wants 
sometning more than a bad-faitn test, it snould set it out so there can be no 
dispute down the road. If it is going to provide sometning more, it has to 
recognize tne labour relations reality of wnat is occurring in bargaining. It 
has to nit home that the board will nave the discretion to look in terms of 
the reality. 


In a sense, if the board is restricted to making some determination as 
to what is reasonable in some sort of economic test, in an abstract situation, 
there might be problems. The employer can say, quite rightly, ‘"ihis is not 
reasonable for me." Every employer in every situation, such as in tne city of 
Toronto with Les Kovacsi, can say, 'Ihis is not reasonable for us." ‘here is 
justification for wnat he is saying, put tnere is justification for what mr. 
Kovacsi is saying. If it is limited to that debate, the board might not nave 
enougn discretion. If it can be hit nome to the poard, then if Mr. Kovacsi is 
demanding a basic seniority clause, tne board will know that every collective 
agreement has a basic seniority clause. Reasonable economic justification 
pecomes invalid in that situation. We need more explicit language on that 
basis. 


Mc. Mackenzie: Have you seen tne amendments suggested py the United 
Steelworkers of Anerica? 


Mr. Sheehan: Yes, I nave. 


Mc. Mackenzie: I presume we will also get a set, although I do not 
know wnether there will pe any substantive difference, from tne Ontario 
Federation of Labour when it is nere next week. If we do not nave tne open 
access, do you have any particular difficulty witn those amendinents as 
suggested? That would be of interest. 


Mr. Sheehan: I do not have difficulty per se on tne proviso, on tne 
understanding that we are not going to get open access. Vur position is tnat 
we should have automatic access. If we are not going to get automatic access, 
which I would reiterate, we are going to be in a situation for about two years 
wnere we will have to figure out what is tne actual value of this piece of 
legislation. We could draft a piece of legislation without automatic access 
and end up with it never being usea, pecause it woulda be too difficult to 
satisfy. If we cannot get automatic access, the United Steelworkers of 
Anerica's amendment goes pretty far towards reacning tne kind of a solution 
that we see. 
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Mc. Callahan: One point was raised yesterday whicn I had not heard 
before; that is, tne proposal tnat wnen you get to arbitration the committee 
chairman's expenses should be paid out of tne consolidated revenue fund. we 
debated that oack and forth as to whether it might not simply lengtnen the 
process. If tne parties saw no economic sanctions by way of tnat additional 
cost, they could protract the proceedings. 


Mr. Sneehan: There is some validity to that position. By the same 
token, there is some validity to the position tnat, for small unions, the cost 
of arbitration is quite extensive and quite onerous. 


Mc. Callahan: For small employers too. 


Mr. Sneehan: For smali employers too; for both parties. Arbitrators 
go for fees of up to $1,500 a day. It can be quite onerous. Frankly, I have 
not given that mucn thougnt; I do not know whether Ms. Nicholson nas. We nave 
not taken a position on tne question of wno should do the actual funding of 
the arbitrators. 


Mc. Callahan: That seems to be the conundrun in a different vein, in 
things such as planning matters going to tne Ontario Municipal board, 
litigation for a lawyer and so on. If there are no econanic sanctions, wno 
cares? It you have a bottomless pit that a Large amount of your costs are 
going to be paid out of, why not continue? 


Mr. Sneehan: That is true if everything is paid for. It is not 
realistic in this situation because you would have to get to a board of 
arbitration. As the legislation exists, a union could not say, "We are going 
to arioitration." 


Mr. Callahan: Let me put it this way. You say the small union or the 
small employer would have difficulty in covering those costs. If it were left 
to the board to determine at the end of tne arbitration whetner one party 
should be penalized in costs or perhaps should not, and it was found that the 
position taken by both parties was reasonable, tnen perhaps costs could be 
paid out of tne consolidated revenue fund. If the board found it was an 
unreasonable position, tnen it would penalize the party that aad taken tnose 
unreasonable steps by making it bear that cost. 


Mc. Sheehan: The problem is we are reluctant to get into the 
situation of, in a sense, putting restrictive access on a party's ability to 
go forward. If a union or an employer says, 'We might, in the final analysis, 
be swamped with a waole punch of costs," tnen their legitimate rignts mignt 
never be enforced. They might pe reluctant to go forward. 


mr. Callahan: The Ontario Labour Relations Board could take tne 
position that if it were a clear and blatant effort by either side to 
eliminate the rignts available under the Ontario Labour Relations Act, tnat is 
wnen tney would be tapped. ‘They would have to look at tnat so you would not 
get any game playing. 


Mr. Sneehan: The board does have remedial power now to impose 
certain costs. For example, it can enforce all tne costs taken by tne union in 
going tnrougn fruitless negotiations. It can impose tnose costs upon the 
guilty employer. But to suggest that somehow there should be some sort of cost 
mechanisin, similar to tne civil situation, I do not see it. It would be much 
like tne civil situation. At times, people are reluctant to exercise their 
tights because they face these prohibitive costs down the road. Over the Last 
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couple of years the labour relations board nas functioned ratner well on the 
basis that people can go forward witn their rignts. If there is no 
substantiation to their rights, the board says, in one quick day, ‘There is 
nothing here." 
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Mr. Callahan: What is your position, in tne final analysis, on the 
question ot wnether the cnairman's costs should pe paid out of the 
consolidated revenue fund? 


Mr. Sneehan: Are we speaking of the poard's costs for the 
arbitration? 


Mc. Callahan: No, the chairman of the arbitration; that was tne 
position that was put to you. 


Mc. Chairman: Subsection 40a(8) of tne bill. 
Mr. Sheehan: We think it should be paid out of general revenue. 


Ms. Nicnolson: Snall unions and small employers can be wiped out py 
those costs. 


Mr. Mackenzie: The danger in wnat you are suggesting, Mr. Callahan, 
is that there is already a real problem in arbitration in tne trade union 
movement wita smaller unions as it stands now. Generally, arbitrators' fees 
are back up to $1,500 a day; I have seen them even higher in recent days. 


The. employee, thougn, in deciding to fight for a position, and his union 
in deciding to support hin in arbitration, know wnat tne costs are zoing to 
be. They are neavy, and that already stops a number of unions from proceeding 
down that route. If there is the additional risk that you may get all the 
costs thrown at you by a decision of the arpitrator if you do not fight for 
something you feel very strongly about, I suggest that even more workers and 
more unions are not going to be fighting for their rights, and that is a 
dangerous road. 


Ms. Nicnolson: A union such as ours, wnicn is a large Canadian 
union, can afford to go to arbitration ana fight for its members’ rights. If 
you take a very small union or a very small employer, I think what Mr. 
Mackenzie is saying is apsolutely right: You can wipe them out. They will not 
zo that route because tney cannot afford to go that route. I think it is a 
two-way street when you speak of the sinaller groups. In my union tne costs for 
arbitration in a year across tnis country are horrendous. We can afford it; we 
are big. 


Mc. Callahan: It was the typographical union that suggested it, was 
Le pot? 


Ms. Nicnolson: We are talking about tne small unions and the simll 
employers. 


Ms. E. J. Smith: I think this is an important point, and I am glad 
you introduced it. We are not necessarily talking about the downtrodden 
worker; we are talking about tne small versus tne big in this balance. 


Ms. Nicnolson: That is right. [ think Mr. Mackenzie made it very 
clear that tnis is the way it would go. 
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Mr. Chairman: Are tnere any further questions from the members? If 
not, we thank the Canadian Union of Public Enployees for its presentation. As 
Mr. Gillies said, it was thougnt provoking. We appreciate the fact that you 
have come here and shared your views with us. 


The next group, Arlington Crane Service Ltd., is not nere at this point. 


Ms. E. J. Smith: Mr. Chairiman, given a couple of minutes here, could 
I introduce a concern that I have? Althougn ifr. Cooke is not nere, I know he 
Shares it. 


I would like to propose to this committee and to you as chairman tnat we 
delay tne clause-py-clause consideration until the House resumes. I would Like 
to put this forward for two reasons. 


First, naving sat with tnis comnittee before when we did the report of 
the Workers' Compensation Act report, I thought the material we got from the 
research staff, wnich sumnarized and put together the various suggestions on 
the various clauses, was very important. I nave made massive notes nere, out I 
am not a research expert and I would Like tne time to nave that kind of 
material in front of us. 


In the second place, no matter wnich side we hear from, we have become 
aware of how important every detail of this pill is, because wnat we do here 
will determine legal proceedings. As nas been pointed out--and I agree--when 
you get into prolonged lezal proceedings, tne smaller group suffers. 
Therefore, even more so tnan on the workers' Compensation Act report, which 
was a report, we should take long and careful consideration of all the 
presentations that nave peen in front of us. 


I would much prefer to nave a report done, nave some time to study it 
and come together after tne House resumes to do the clause-by-clause stage. 


Mr. Chairman: Are there any other comments on that? 


Mr. Mackenzie: I have some difficulty witn that. I understand the 
need to absord some of tne material for a lot of members otf tne comnittee. I 
do not profess to avsorb all of it very quickly at any time, put it is an 
issue tnat is very clear in tne ininds of most of those who are involved. 


I cannot speax for a small individual employer, and I will not try to do 
so, but tor any lawyers wno are representing them, for any people with any 
labour background, for tne unions or their counsel, it is a major issue. We 
are dealing with a small number of cases, out tney have been very bitter, very 
brutal and very devastating in terms of tne relationships and the feeling of 
wnether the law does support ordinary workers in this province. 


I am fearful of a delay. The crux of this wnole pill is in about tnree 
or four sections at most. The meimbers here should be able to absorp readily 
enougn the caanges that nave to be made or that tney are not going to make. If 
I thougat delaying it another two, three or four weeks would change any basic 
attitudes, I might say that is fine and dandy. 


I do not want to see this legislation, whicn the government has pronised 
and which we aave supported, delayed in tnis session of the House. If we are 
going to wait, we will lose a week or two right off the bat with the 
ceremonial natures of the speecn from the tnrone and the opening of the 
session, and we mignt be competing for time many weeks down tne road. That 
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woulda not be in tune witn the expectations of the people who are vitally 
concerned witn this kind of legislation. 


It may oe we cannot reacn an agreement in tne one day we have for 
clause-py-clause discussion. I do not know why we could not, put I am not sure 
wnat we would gain py not trying to do it in that time. 


Mc. Gillies: I am soinewnat torn on this. I have no particular 
objection to our taking the remainder of tne time until the House resumes to 
consider wnat amendments we mignt want to make. I was quite prepared to spend 
this weekend sitting at nome drafting amendments to have them ready for next 
week. I would prefer to nave a little time to have them gone over by legal 
counsel and so on. 


On the other nand, I am very conscious of Mr. Mackenzie's concern. If 
this is going to be pusned back on tne committee agenda so it is a 
considerable time before this matter is dealt witn, and I am sure Ms. Smith 
shares that concern, I do not think any of us wants that. If we can be 
guaranteed tnat tne first item of business on tne committee's agenda will be 
to complete consideration of tnis bill when we resume after tne speech from 
the throne, then I nave no problem. If it is going to drift off somewhere into 
Never Never Land-- 


Mc. Mackenzie: There is no way of knowing tne bill will be passed. 
Ms. E. J. Smith: The committee supports that. 


Mr. Gillies: I think we can have some assurance from tne chair and 
the House leaders. However, 1 agree with Mr. Mackenzie that we would do a 
disservice to both the employers and the employee representatives wno have 
appeared if tnis is shoved on the back burner and we do not deal with it as 
soon as the House resumes. 


Mr. Chairman: I remind you we are talking about one day; we are not 
talking about yoing into another week. The only time we have is a week fron 
tomorrow. That would be tne only day. 


Me. Taylor: Without getting into my rate of absorption-- 
mr. Chairman: Whicn we know is astronomical. 
me. Callahan: Unly your Liver knows. 


Mr. Taylor: I have oeen fairly attentive and I would just as soon 
proceed while the matter is fresn in my mind. As you know, tne Conservative 
caucus nas opposed the bill in the House. 


Inter jection: Are you changing your position? 


Mr. Taylor: I do not think our position has changed. If it is to 
proceed, let us get on with it; that includes clause-by-clause. I understand 
Mr. Mackenzie's concern. I read in tne paper yesterday that tnere was concern 
about some otner legislation tnat was being deferred. I guess there is tnat 
fear of promised legislation peing deferred. As a party, we would just as soon 
defer it for ever. However, if we are charged witn the responsibility of 
dealing with it, I think we should get on with tne job and get it done. 


Ms. E. J. Smith: I want to be clear, pecause I am running into two 
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statements, both of whicn imply that your minds are made up. I have forgotten 
Mr. Mackenzie's exact words. 


Mr. Chairman: Let us not debate that. 


Ms. E. J. Snith: Mr. Taylor said his party nas taxen a position and 
he knows what it is. 


Mc. Taylor: Did you not know that? 

Ms. E. J. Smith: Yes. 

Mr. Taylor: It was taken in tne legislature, so it is nothing new. 
ASS Oa ee 


Ms. E. J. Smith: I quite agree, but I am assuming we do not nold ali 
these committee meetings to no purpose and we are examining other tnan 
positions that nave been taken. ‘ihere are tnings in here I am wondering 
whether we can change in keeping witn the positions we nave neard. 


Even tnoughn your party nas taken a position on tne principle, for 
instance, aS a group we have not yet discussed clause 15(a), which I think 
will make a very interesting discussion. Tnat is only one example. It is very 
important to look at these things. I do not know whether you saw it, but the 
kind of report we had fron the administrative staff to work with at the time 
we did the Workers' Compensation Board review was extremely useful. I would 
like to have that opportunity. I do not know why we have all tnese people 
sitting here if we do not take advantage of then. 


Mc. Taylor: It is your government. 


Me. Gillies: I wisn to be very clear on tnis. Tne Progressive 
Conservative Party opposed the principle of this pill on second reading. Now 
with tne reasonable assurance tnat one form or another of this bill will 
become law, we will be moving a number of amendments to improve it. As far as 
I am concerned, tnese hearings nave not been a waste of time at all. In fact, 
I am already thinking about tne changes we would like to see in the bill. 


Ms. E. J. Smith: That may take more than a day. 


Mr. Coairman: Let us call this debate to a nalt now. We do have 
otner presentations this morning. Tnis afternoon at two o'clock we will decide 
wnetner we will meet next Friday. That will give you a chance to consult with 
your colleagues, so we are not pulling any kind of surprise if it canes to a 
vote on whetner we sit next Friday. You will have ample opportunity to consult 
with your colleagues, and we will make the decision then. 


let us move on to our next presentation, from Arlington Crane Service 
Ltd., Mrs. Dolly Foran. Welcome to tne committee. We are anxious to hear your 
views. A copy of Mrs. Foran's orief nas been distributed to tne comnittee 
members. 


ARLINGTON CRANE SERVICE LID. 
Mrs. Foran: Before we discuss the pros and cons of the amendment to 


tne Labour Relations Act introduced by the Minister of Labour (Mr. Wrye) on 
November 26, 1985, let us take a hard look at the present Labour Relations 
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Act. Before tne passage of this act, labour relations were governed by rule ot 
law that spanned tne law of property, contract, tort and procedure. 
Politicians created a cartel to control tne people and the free marketplace 
and to enhance the trade union movement. 


Under labour legislation, common law principles nave given way to a 
complex boay of statutory and administrative law that treats labour law as a 
separate and self-contained supject. The central question is whether there is 
warrant tor the special treatment labour law receives today. This Labour 
legislation is in large measure a mistake tnat, if possible, should be 
scrapped in favour of tne adoption of a sensible common law regime, relying 
heavily upon tort and contract law. The tort principles protect all 
individuals against the use of threat of force and are of great relevance 
against the deliberate inducement of breacn of contract. The contract law 
allows individuals within this framework of entitlements to make wnatever 
bargains they please witn whomever they please. 


Tnis lapour statute was said to be designed to cure tne present system 
of its imperfections, if only to save capitalism from its own excesses. It 
seems appropriate, therefore, to ask now any system of Labour relations can be 
squared witn a sound theory of individual entitlements and tneir social 
protection. Tne particular conditions of lavour unrest in tne 1930s and before 
is no reason to hold modern labour law sacrosanct because it gained its 
maturity in the 1930s and 1940s. Indeed, a sense of quiet desperation may well 
have led to tne passage of labour statutes whicn in calner times would nave 
been rejected as destructive of personal liperty and economic wealth botn for 
society as a whole and most, but never all, individuals with it. 


In our normative account of labour relations, it is proper to stress 
that comnon law rules in their ideal form make legal entitlements among 
strangers without reference to personal status. legal rules do not refer to 
flesh-and-blood individuals but to tnose nelpless abstractions A and B, about 
wnom nothing else is known or, more to the point, is relevant. 


It may well be that certain individuals will in the end assume certain 
well-specified roles, but if so, there is no reason to nave legal institutions 
either subsidize or penalize their efforts. Individuals should not nave to 
sacrifice their rignts against the rest of the world because they become 
employers and employees. Stating propositions in general is, moreover, a 
powerful antidote to abuse and favouritism, even if, standing alone, it cannot 
guarantee a just set of rules or outcomes. 


Labour legislation context is ambiguous in that it attaches only to the 
right of disposition. To be universal in application, the rignt of disposition 
mist pe understood to include only tne rignt to offer one's services on 
whatever terms and conditions one sees fit. In good Hobbesian fashion, tne 
appetite of every person determines tne appropriate terms of exchange. ‘The 
system can now specify tne correlative obligations of the rignt to offer one's 
labour unhindered, without interference by force or fraud, wnich can be neld 
simultaneously by all individuals. 


Over time, tne original distribution of wealth is likely to cnange as 
labour is exchanged for labour or for capital. Within the liberty-based 
framework, no limitation is placed upon the voluntary recombination of 
entitlements py their holders, original or derivative. Any set of moves is as 
good as anotner, as long as the moves themselves do not violate tne rights of 
third parties. 
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Becoming an employer or an employee is strictly a private act in wnich 
one person decides to offer his own capital in exchange for tne services of 
another individual, or vice versa, on whatever terms the parties to the 
exchange see fit. The parties' decision to enter into a contractual agreement 
does not increase or decrease the sum rights they have against the world or 
wnich tne rest of tne world nas against tnen. 


Tne creation of voluntary arrangements is, therefore, never an occasion 
for increased state regulation of private transactions, apart from the 
faithful enforcement of tneir agreement, be it in employinent relations or 
anything else. As the identities of tne contracting parties and tne terms on 
wnich they contract are of no special concern to the state, a contract between 
an employer and employee is indistinzuisnaple from one between two prospective 
employees. 


The protection of labour unions from doctrines of criminal conspiracy, 
therefore, snould not depend upon the elaborate affirmative social 
justification for tneir use. It A could enter into a contract with a 
prospective enployer, then there is no reason he cannot enter into a contract 
with nis potential rival B to present a united front against the employer. 
Similarly, tne voluntary formation of labour unions need involve neither the 
use of force and fraud nor the inducement of breach of contract. 
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There is, therefore, no need to appeal to special justification to 
account for tne legality of labour unions, as it is already accounted for by a 
general theory of entitlenents. To be sure, there are profound differences in 
tne worth of the original set of endowments held by individuals and by tne 
firms and organizations tnat tney created, but tnese have only descriptive 
Significance in predicting what moves the parties will make within the rules. 


The refusal or inapility to predict wnich arrangements will emerge in no 
way amounts to a defect of the theory. Prediction is within the province of 
econonics and sociology. The function of a system of entitlements is only to 
determine after the fact whether the patterns that have emerged fall witnin 
tne proper rules of the game. Tne law of contracts is no more designed to 
predict the terms contained in particular contracts than the rules of chess 
are designed to determine the soundness of the Ruy lopez. The strength of the 
theory is revealed py its treatment of recurrent problems in the law of Labour 
relations, tne role of malice and compination in labour disputes, the 
exclusive bargaining in enployment relations and the question of strikes and 
picketing. 


Ine question of combination raises different concerns. The legality of 
organizing across industries may allow unions to obtain a degree of market 
power tnat in the absence of tneir combine exemption would trigger the 
application of the combine laws. The matter becomes particularly pressing once 
it is recognized tnat pronibitions against norizontal arrangements petween 
firms will be less effective if unions remain free to capture monopoly profits 
in the form of higner wages. 


One can argue that entry from nonunion firms will discipline the 
behaviour of unions, but under combine law the absence of legal barriers to 
entry need not be regarded as any more decisive in labour tnan in ordinary 
product markets. One could therefore extend the analysis quite naturally to 
argue that unions should be allowed to organize individual firms, put that no 
single union should be able to represent workers of rival firms where a 
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combination between those firms, qua firms, would represent impermissible 
market power. 


This compromise solution would permit unions to improve relationships 
between managment and workers within the plant by handling personnel and 
public relations problems, but it would blumt tneir monopoly power. The effort 
to subject unions to compine laws, tnerefore, is supported by a conerent, if 
controversial, normative theory, even if tne chequered nistory of tne union 
exemption fron combine laws itself defies rationalization. 


Tne critical point is that the relevant class of third-party effects 
embraces all of the society at large, not just unions. Suppose a group of 
producers asked the legislature to prevent rival firms that refused to join 
their cartel from selling in tne marketplace. The short response is that 
combination among producers is the very thing that combines laws are designed 
to prevent, so that the nonjoiners are beneficial in determining monopoly 
control. 


First-contract legislation will rely neavily on good faith. Toe 
difficulties with the duties to bargain in good faith under tne labour statute 
are perhaps clarified by a comparison witn the issue of settlement in botn 
civil and criminal law. In the civil law, litigation is settled witn each 
party acting under the tnreat of coercion from tne otner side. In contrast to 
most markets, neither party can go elsewhere if ne does not Like tne offer 
received from the other side. 


The same is true apout plea bargaining in tne criminal context; the 
accused does not go free if he cannot strike a deal witn the prosecutor. With 
the duty to bargain in good faitn, tne labour situation is transformed fron 
the market case to the litigation case. Protracted negotiations can take place 
to deterinine the ultimate outcome of what is, wnen all is said and done, a 
legally created, bilateral monopoly. 


No nascent standard of zood taich effectively constrains these 
negotiations any more tnan it does for civil settlement or plea bargaining. 
The most that good faitnm can demand is that the parties not press claims or 
defences known to then to be groundless. But this constraint is of virtually 
no relevance in tne Labour context, where tne matters in dispute are economic 
demands rather than the soundness of legal theories; employment negotiations 
provide no comparaple necessity for tne creation of a complex institutional 
structure at contract formation. 


On matters of money and conditions of employment, the very notion of 
good faith aas no internal intellectual conerence because there is no theory 
of the just, contractual outcome to wnich it can be tied. All that can be done 
is penalize individuals for candour or inexperience and inject an element of 
public oversight tnat can only complicate any real negotiations. 


Even without the passage of the Labour Relations Act, one can expect 
some very difficult negotiations between employers and employees over the 
division of tne pie. Yet tne statute, by making a union the exclusive 
bargaining representative, increases poth tne cost of negotiations and tne 
Likelihood that no effective agreement will be reached. The parties will play 
nonco-operative games witn eacn other. Their bluff and bluster will increase 
the chances of a strike, even if botn sides would have been better off with 
some agreement that would spare them the extensive costs of strikes. Matters 
become even more complicated when the response to unionization includes tne 
possibility of industry-wide bargaining or the concentration of econonic 
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pressure on some firms in the industry, pernaps after a quick settlement with 
others. 


The increased frequency of impasse in turn gives greater scope to tne 
act's unfair labour provisions, which are sufficiently elastic to allow 
colourable claims to be filed with tne labour board wnether or not some 
agreement is reached. The creation of exclusive rights of representation, 
coupled with the duties to bargain, snows tne want of wisdom in replacing 
simple institutional arrangements witn very complex ones. 


The bargaining structure under the act also increases third-party costs, 
as other individuals and firms are forced to reorganize their own affairs to 
respond to increased costs and lower reliability of the current lapour 
structure. Tracing consequences through a chain of customers and suppliers 
taises administrative complexities sufficient to daunt the spirit of any 
common law court, wnich largely explains tne common law's unwillingness to 
give much protection for interference with prospective advantage. The 
preferred solution is to eliminate tne structures that cause these 
dislocations. 


As political pressures prevented the repeal of tne Lapour Relations Act, 
the response to the unfortunate status quo ante nas been further government 
intervention to restore some balance to tne system. The insistence upon good 
faith negotiations is one such effort, and now we are faced with another 
effort in first-contract legislation. Since no one can fine-tune so 
complicated a mechanism, every effort at adjustment imposes additional 
tensions upon the system. 


1i3308a'.m: 


The elimination of the basic structure is necessary, not the further 
embellishment of tne regulatory pyramid. When the statute says that employers 
may not enter into direct negotiations witn individual employees over tne 
terms and conditions of employment, it imposes restrictions upon employers and 
employees alixe. The justification offered for tnis exclusive right of 
negotiation is that, witnout it, the employer will skim off tne best workers 
and discriminate against union supporters, thereby depriving the union of its 
strengtn. Woile tne factual assertion imay be true, the equation of the union 
with tne social interest is not. 


The proolem nere goes to the root of representative government. Under 
tne common law system, tne original position, eacn individual worker had a 
clear and weil defined set of rights, good against the world and now 
guaranteed by our new Charter of Rignts and Freedoms. He was therefore 
entitled to pargain those rights away to either tne union or the employer for 
wnatever consideration he saw fit. The determination of rights under the 
system of collective bargaining creates greater stress. 


Now no party derives its rights by agreement from a clear original 
position. Instead, a majority of workers within an appropriate unit may cnoose 
the union as the bargaining representative of that unit. Thereafter, the union 
represents both its supporters and its opponents within the unit, wnether or 
not they are union members. The original and guaranteed entitlements are very 
much in doubt. 


Tne union interests itself in no unitary wnole, put instead in a complex 
amalgam of tne individual interests of the many actors who play on the 
expanded stage. Compulsory unionization creates no nonappropriable public 
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good, but only a complex network of institutions, sucn as lapour boards, to 
distribute tne casn or in-kind penefits to its members. The basic structure of 
the Labour Relations Act thus forges a powerful commitment to administrative 
government to whicn courts are required to give great deference. 


Why should anyone want to adopt this structure? we are told it is done 
in the name of industrial peace and industrial democracy. As regards the 
first, we can assume the end is good put question whether the statute is the 
means to acnieve it. Mandatory pargaining vy exclusive representation 
increases the Likelihood of bilateral monopolies that reduce the likelinood of 
agreement. On the question of violence in principle, tne response snould pe 
clear. Violence should be punisned no matter who is responsible, but it is 
mistaken to ignore the heavy social costs tnat may be associated with its 
suppression, especially if there is widespread political support for those who 
have coumitted it. 


Therefore, it may be suggested nere that tne purpose of the statute is 
to defuse violence that might otherwise occur by offering some improved 
chances of unionization. Yet support for the statute on this ground is itself 
fraught with peril. It is simply a pragmatic argument wnich says tnat 
sometimes it is better to surrender to the threat of illegal force than it is 
to resist it. Wnat is lost is any prudential argument tnat tnese structures 
ought to be preserved as a rignt, even in a world witnout violence. It 
therefore becomes a purely tactical question of wnether the rest of society is 
better otf with the adoption of the new legislation or with punishment of 
violence when it occurs. 


An analogy to the issue of freedom of speecn is appropriate. In certain 
cases it is said speakers should not be allowed to air their views because 
others may respond with violence. Yet the general answer is tnat no one should 
be allowed to suppress the rignts of another by committing or threatening a 
wrong, save in very extreme situations. ‘Ihe speecn should be protected and the 
violence punished or prevented if and when it occurs. : 


Another analogy comes from the law of self-defence. A defendant who does 
not use excessive force may inflict narm upon the plaintitf tnat exceeds the 
harm ne expects to suffer, again on the principle that those in tne right need 
not yield as a matter of course to those in the wrong. 


Tne same principles can be extended to labour disputes. If an employer 
wants to employ only nonimion Labour, his right--and it is a right--should be 
abridged only as a last resort when tnose opposed to nis decision might take 
to the streets. These happeniags are best nandled by direct reform of criminal 
and safety procedures and not oy the introduction of an elaborate scheme of 
labour relations ill tailored to the evil to be avoided. 


Tne state with its monopoly of force is already in place in tne 
political context. we appeal to democracy because the pbuilding blocks of 
contract, property and tort fail singly and in combination to account for any 
monopoly of force within the jurisdiction. Yet once tne basic political order 
is assured, tnere is no reason to take the second-best alternative in labour 
relations when the best is still available. Those workers wno want to forin 
voluntary organizations should pe allowea to do so. It is not part of 
yvoluntarism or democracy to grant workers the power to conscript the employer 
and dissenting workers into tne service of their cause. 


It may ve said that workers will be alienated from their jobs without 
tne protection of unions. This argument cannot explain the faction of workers 
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who would ratner deal directly with tne employer. In no event can it justify 
the basic structurai decision ot the Labour Relations Act tnat forbids 
employers to negotiate contracts of employment directly with workers without 
union intercession, even with regard to tneir individual grievances under the 
collective agreement. 


To repeat the central point, an argument against the Lapour Relations 
Act is not an argument against unions as such; it is an argument against the 
special privileges and immunities tnis statute confers upon them. where unions 
are necessary to foster communication, they can emerge in a voluntary 
Situation ia a form less formal and less adversarial tnan it is today. The 
frequently cited goals of labour organizations do not justify the essential 
features of the modern law. 


Before this government places yet another onerous amendment, such as 
first contract, to the Labour Relations Act, fairness, justice and equality 
for each and every citizen, whether employer or employee, must be addressed. 
Labour relations have become a serious problem. They promote division, 
dissension and unemployment. The present government's mandate is to ensure 
that our democratic process blossoms to its fullest, recognizing tnat eacn and 
every citizen is equal pefore and under the law. 


Labour law is a political law wnich might have been just at its 
inception, given the perceived circumstances, but the pendulum has swung too 
far. Given tne present circumstances of our economic deterioration, passing 
first-contracct legislation can serve only to entrench the powers of the trade 
unions even deeper, with the end result being the loss of tnousands more 
businesses and the ultimate loss of nundreds of tnousands of jobs. 


Do the Premier (Mr. Peterson) and tne Minister of Labour (Mr. Wrye) 
really wish to foster this scenario, or will they consider an economic 
resurgence with full employment for all the people of tnis province? Workers' 
utopias are not created by compulsory laws or illusionary pronises; they are 
created by a climate of economic health and the mutual respect fostered 
between employers and employees. 


11:40 a.m. 


Me. Cnairman: Thank you, Mrs. Foran, for your tnought-provoxing and 
wide-ranging presentation to the committee. If tnere are any questions, I urge 
tnat tney be directed to aspects of tne presentation dealing with Bill 65 
ratner than tne Ontario Labour Relations Act as a whole. 


Mc. Taylor: with respect, mes. Foran, I do not tnink you have 
addressed the sections of the pill as sucn. Your brief nas been directed 
towards the argument that there should not pe a pill. An I correct in that 
perception? | 


Mrs. Foran: Waat you are doing with first-contract legislation is 
making an amendment directly to the Labour Relations Act. It is very important 
before you pass more amendments and keep duilding this terriple pyramid tnat 
you look at tne basic structure on wnich you are placing the amendment. 


Tnat is why it is important for you to realize tnat lapour law is 
designed by politicians put actually set outside of our comnon law. Common Law 
was brought to this country when the country was founded. Eacn and every 
citizen of tnis country is bound under common law. Yet the Legislature saw fit 
to design a law and set it outside of the common law of this land, making the 
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trade union movement completely over and above tne ordinary citizens of tnis 
land. 


That cannot be tolerated any more. You cannot keep putting amendments 
until you take a darned good look at the structure on waich you are putting 
them. Tne wnole structure has to be looked at in regard to each and every 
person in this province pefore you can add anytning else to it. 


Mc. Taylor: 1 appreciate your comments. You are suggesting we should 
be reviewing the entire field of labour relations. 


Mrs. Foran: Tnat is rignt. You do not keep putting storeys on a 
house if the foundation is rocky. All you are doing is adding storeys to it 
without paying attention to tne groundwork, the structure of the wnole system. 
You cannot keep adding to it without looking at it as a whole first. 


Me. Taylor: Wnat type of pusiness is Arlington Crane Service Itd.? 
Mrs. Foran: I am in the crane service business. 
Me. Taylor: Can you tell us something about your business? 


Mes. Foran: We own cranes whicn we rent out to construction industry 
operators. 


Mc. Taylor: Are you unionized? 
Mes. Foran: Yes, not voluntarily, but we nave been for 19 years. 


Me. Callahan: I am going to ask one question whicn addresses Mr. 

oi pa Ly . ° 
Taylor's zeroing in on the chairinan's comment that what we are really dealing 
with nere is the question of first-contract legislation. 


I listened with interest to your brief. On page 5 you say: ‘'wny should 
anyone want to adopt this structure? we are told it is done in the nam of 
industrial peace and industrial democracy. As regards tne first we can assume 
the end is a good." If tnat comment is correct, and if you understand tne 
reason for first-contract legislation is to avoid the disruption that has 
occurred in society and in tne community pecause of tne inability to acnieve a 
first contract-- 


Mes. Foran: Do you tnink that adding first contract to this onerous 
law is going to bring peace? I can assure you it will not bring peace. 


Mc. Callahan: All I am addressing is the point in your brief where 
you agree tnat as regards the first, namely, preserving industrial peace, the 
end is a good end. You agree with that. 


Mrs. Foran: We do not agree tnat the statute is tne way to acnieve 
it. We agree that industrial peace and industrial democracy-- 


Mr. Callahan: I appreciate your comments on the Labour Relations 
Act, put as tne chairman nas indicated, we are nere to address the question of 
first-contract legislation. 


Mrs. Foran: Right. 


Mc. Callahan: The purpose of first-contract legislation is as | have 
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stated, to avoid disruption and to maintain industrial peace. Therefore, 
recognizing that principle, I gather you are saying that you are in favour of 
industrial peace. 


Mrs. Foran: I am always in favour of peace-- 
Mr. Callahan: Thank you very much. 


Mrs. Foran: --but I am not in favour of having a first contract 
shoved down tne throat of every businessman in tnis province. That is exactly 
wnat first-contract legislation will do. 


Mc. Polsinelli: Mrs. Foran, earlier in your remarks you indicated 
that your company nas been unionized tor 19 years. 


Mrs. Foran: Yes. 
Mr. Polsinelli: Wnat were your first-contract negotiations like? 


Mrs. Foran: We did not nave any. We bought one crane. My huspand was 
driving it. We had peen in business about a montn. My nusband was going to a 
job site one day and the union business agent pulled the crane over to the 
side of the road and said, "You will sign tnis contract.'' My husband said: "I 
do not nave any employees. It is just me and my crane." To wnich ne replied, 
‘Without signing tnat collective agreement, you are not moving anotner wneel." 
Tnat is how we got our first contract. ; 


Would you lixe ne to tell you some more horror stories of tne unfairness? 
Mc. Polsinelli: Tell me about your second contract. 


Mes. Foran: We were hauled in by the union to a meeting of five 
little companies in the Hainilton-Branttford area and ordered to join the Crane 
Rental Association of Ontario under tnreat of having our businesses closed. We 
nired a lawyer, wno told us: 'Well, you are all very small businesses. They 
will put you out of business; so join the crane rental association." I just 
nad to accept whatever I was given through the crane rental association, put I 
did not join voluntarily. 


Mr. Polsinelli: Thank you. 


wir. Coairinan: There are no otner questions. I would like to thank 
you tor appearing before the committee. 


LUy50saem. 


The last presenter this morning is Gilles Beauregard, 
secretary-treasurer of tne Office and Professional Kmployees International 
Union. Mr. Beauregard, welcome to the committee and please nave a seat. Copies 
of your brief have been distributed, and we are pleased you are here to make 
your presentation. 


OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION 


Mr. Beauregard: I an here this morning not to talk to you about the 
legalistic aspects of Bill 65. However, I may have my own remarks to quote as 
I go along in my brief. I want to talk to you about a struggle we came tnrougn 
in the last seven months. It nas been a bitter strike and tnat experience may 
be useful for this committee. 
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OPEIU represents 25,000 office, clerical and technical employees in 
Canada. Being one of the youngest labour organizations, we nave had more than 
our share of first-contract negotiations in recent years. being an office 
worker myself, who had imposed arbitration on a first contract at one time, I 
appreciate more than anybody else the importance of sucn first-contract 
arbitration. In my case, if it nad not been imposed through legislation, we 
would not have been able to acnieve a first agreement. Although I did not 
fully azree with tne imposed agreement at the time, looking back, it provided 
us witn a tool to achieve over the years one of the best collective iabour 
agreements in that industry and today we enjoy one of the best 
labour -inanagement working relationsnips. 


For tne last 24 years, I nave peen fortunate enough to travel and 
negotiate throughout the country fron Newfoundland to Manitoba. In the last 14 
years, I have been regional director and vice-president of OPEIU in Untario. 
First-contract negotiation is far from being an unknown subject to me. 


As I said earlier, I do not intend to go into tne legislative aspect of 
Bill 65, except to say to this committee tnat in my view Bill 65 as presented 
in first reading will not serve its purpose if tne intent is to give access to 
first-contract arbitration. I nave gone through a painful seven-month strike 
recently and we would still be on strike if the regulations presented in Bill 
65 had existed. I will comnaent on tnat later in my presentation. 


I firmly believe we have to be very cautious. If we try to please 
everybody, we will most likely end up with a new playground for a number of 
legal consultants wnose existence is not to ensure that a first agreement be 
achieved but to crush any effort to achieve it. I am sure you will be told by 
small pusinessinen and medium-sized entrepreneurs that allowing automatic 
access to first agreement will destroy their enterprises. Ihey are the sain 
people who will seek the pest union-pbusting consultants and spend tens of 
thousands of dollars to ensure that it drags on in the nope tnat over a period 
of time, witn turnover in personnel and frustration, they will manage to 
defeat the union instead of investing sucn amounts in industrial peace. lheir 
basic argument does not stand; they just do not want to have to deal with 
organized labour. Labour nistory proves tnat. 


The ones who mainly are destroyed or crippled following a lapour dispute 
are the mothers and the fathers who are the only preadwinners in tne family. 
These are tne ones the new legislation should address itself to. We have to 
ensure they will no longer be tne scapegoat of any ineffective legislation. 
Let us not make the same mistake that was made in British Columbia and Quebec, 
wnere accessioility to first-contract arbitration is practically impossible to 
achieve, and wnen it is achieved, it is at enormous cost. 


OPEIU may not have pveen in the limelight as have United Steelworkers of 
America, United Auto Workers Union of Canada or any otner large organization, 
but we nave aad our Radio Shack. At tne Union du Canada in Ottawa a few years 
ago, there was the same situation as with Radio Snack. Similar remedies were 
imposed by tne Ontario Labour Relations board at unbearable cost and by a 
dragging process . 


As I said at the outset, I am not here to go into the legalistic aspects 
of Bill 65. I am not a legal mind; I an simply one of tnose wno has been down 
the trenches, saw tne action and casualties, but nas not seen an employer 
being one of those casualties. what we really need is a fair valance in 
industrial disputes. Basically, 1 am nere to tell you about a recent lapour 
dispute, which most of you may not nave heard about. Ic is similar to tnat of 
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Visa, but in a different context. It took place during the same period and it 
took tne same length of time. 


It took place in a community called Kapuskasing. First, let me tell you 
about Kapuskasing. It is what we call a paper town, a one-industry tow, 
located 600 miles north of Toronto, and, believe you me, a town witn short 
summers and long winters; I can voucn for tnat. It takes three and a half 
hours to get to Kapuskasing by plane if the weatner is nice at a cost of 
approximately $350. Kapuskasing is a community wnere most of the workers are 
organized. Therefore, one would never think that an anti-union attitude could 
ever exist in such a community. 


In Octover 1934, 338 women, that is, 98 per cent of the employees 
involved in tnat bargaining unit, called upon OPEIU to represent tnen. They 
were employeed by tne Caisse populaire of Kapuskasing, a financial institute 
governed under the Credit Unions and Caisses Populaires Act. 


The caisse populaire has prancnes in Opasatika, 25 miles west of 
Kapuskasing, Val Rita witn Kapuskasing being its nead office, Fauquier, 
Moonbeain and Snootn Rock Falls, 45 miles east of Kapuskasing. The caisse 
populaire is one of the piggest financial institutes in nortnern Ontario, with 
assets of more than $57 million. 


OPEIU was issued an interim certificate in November 1984, and on 
December 18, 1984, an agreement witn the party was reacned on the definition 
of the bargaining unit. The union presented its proposals in the latter part 
of January 1985 and negotiations began in February 1985. 


During the period from January to June 1985, we were faced with 
continuous harassment fron the enployer--suspensions and arbitrary transfers 
with changes in the working conditions of tne employees, whicn hampered the 
negotiation process. Some of you may wonder why we did not file complaints 
with tne Ontario Labour Relations Hoard. If we had used that recourse, we 
would nave been at the lapour board every day of the week from January to June 
1985; it was that bad. It became obvious to us fran the outset that the 
employer had no intention of reaching an agreement. However, a numper of 
unfair labour practices were resolved between tne parties. Many remain 
unresolved. 


If we nad gone to tne labour board, it would have been at enormous cost 
because of distance, and probably we would still pe waiting for a decision due 
to tne number of infractions. We opted for a different approach to avoid 
delaying the negotiation process. In May 1985, after two montns of 
negotiations and nothing being agreed to, to accelerate the process, we 
applied for conciliation, whicn was fruitless. We then requested a no-board 
report to force the employer finally to bargain. 


In June 1985, management refused mediation and callea a meeting on June 
19 to present to the union "our first and final proposal". It explained its 
position as being fair and reasonable, representing its concept of wnat snould 
exist in a co-operative movement. It also informed us that only minor changes 
could be made and tnese tnrougn means of communication, such as correspondence 
and telephone conversation. It nad no intention of having any further meetings. 


Tne local union president and myself pleaded witn management to pursue 
negotiations on June 20 and 21, 1985. We told management that its proposal was 
unacceptable and that further discussions snould take place. On June 27, we 
decided to proceed to strike action. 
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Between June 19, 19385, and August 2, 1985, numerous attempts were made 
by the Ontario conciliation and mediation service to bring both parties to the 
table for negotiations. 0) eacn and every occasion, we were faced with 
management's refusal to meet. (nh August 2, 1985, mr. Illing, director of 
mediation services, after discussions witn poth parties, scheduled a meeting 
for August 7 and was told at tnat time that management might not snow up. Un 
August 7, only the union and the mediator were present. This action of 
management, py the way, is not recognized under tne Labour Relations Act as 
bargaining in baa faith. There is no obligation on the parties to pe forced to 
a table of negotiation to follow a request of the tlinistry of Labour. This is 
unfortunate. 


Subsequent meetings of direct negotiation were neld in August and 
September and were fruitless on each occasion. The employer's only intention 
was to show to the community tnat it was well-intentioned but not intent on 
reaching an agreement. 


In September, as we were progressing into our tnird month of the strike, 
we went to the commmity and sought its support. In the meantime, a group of 
pensioners and members of the caisse populaire filed petitions witn the 
regional member of the provincial parliament, who happens to be a minister of 
this government, unfortunately with little success after three months of 
waiting for a reply and some action on the petition. After two or tnree months 
of striking, I was personally contacted by the ministry office to brief it on 
the issues at stake. 


From September on, a political action committee of every segment of the 
community, including the labour movement, was formed and the community took 
the issue in its hands. 


In Octoper 1985, Vic Patne, assistant deputy minister, industrial 
relations division, appointed Romaine Verneyen, a senior mediation officer. He 
came to Kapuskasing unannounced, for good reasons. He met with the enpLoyer 
for two days and finally got it to agree to get back to the table of 
negotiation. I strongly recommend to this committee tnat it ask Mr. Verheyen 
nis version of what really toox place. Not only snould this committee inquire 
of Mr. Verheyen, but also it may be useful for you to be aware of tne views of 
Ray Illing and Vic Pathe, as tney were personally involved. 


Finally, because we saw very few possibilities in resolving tnis 
dispute, we followed legal advice and decided to file a multitude of 
complaints under the Labour -Kelations Act, including unfair labour practices, 
in November 1985. 


In December, Vice-Cnairman MacDowell was appointed and met with tne 
party legal advisers on December 12 to set the ground rules for the hearings. 
we were advised at that time tnat the only dates the Mtario Labour Relations 
Board nad available for continuous meetings were at the end of February 1986. 
I cannot express in proper terms our real feelings about this frustrating 
news. It proves, again, tne inaccessioility of our present system. I am 
positive that had we done anytning illegal, we would have been down to the 
board within two or three days of any employer's complaint. dow can the labour 
movement not pe douptful of any effectiveness of any such proposed legislation 
as outlined in Bill 65 in its first reading? 


Upon the expiry of our six montns on Decemper 28, 1985, the employer, 
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sure of itself, hired 18 new employees instead of waiting until January 6, 
1980, tne date of the annual meeting, at wnich time nine board members out of 
ll were coming up for election. It is to be noted that in tne past 250 to 300 
members attended tne annual meeting. On January 6, 1986, to management's 
dismay, 1,623 people from all segments of ali communities attended the annual 
meeting. The result was that new board mempers were elected. It snould be a 
lesson well learned for anyone who believes that 38 determined women cannot 
achieve their goal. 


Following the election of the new board mempers, the union was called to 
the negotiating taple. Negotiations began on January 17, 1986, and a 
settlement was reached on Thursday, January 23, 1986. It is to be noted that 
no agreement nad been previously reacned on any of the articles of the 
agreement. 


These are the general views of this struggle for a first agreement. 
Unfortunately, in tne short period of time that is allowed it is very 
difficult to express in real terms the frustration and bitterness of those 38 
women. It has left a bitter taste among the population and has divided the 
community for years to come. 


Had tnis financial institution not been a co-operative movement and had 
it not been possible to reinove the anti-union officers from office, I ask 
myself whether the strike would have ended up similar to the struggle of the 
lumber and sawmill workers, 1 believe in 1962. I ain sure cool heads, not on 
our part but on the part of the population at large, would not have prevailed 
under different circumstances. 7 


In conclusion, I nope the experience of this struggle will justify the 
modification of your proposed Bill 65 and tnat we will not wait for a 
situation sucn as nappened at Pratt and Wnitney Canada in Longueuil, Quebec, 
in the 1970s to justify tnis government in acting, so it is not caught as the 
Quebec government was. We should have the foresight to ensure industrial peace 
and provide for automatic access to first-contract arbitration. If the workers 
have tne rignt to freedom of association without the possibility of a first 
collective agreement, tnen sucn a rignt is useless. 


I would like to take this occasion to thank Vic Pathe, the assistant 
deputy minister for industrial relations; Ray Illing, tne director of 
mediation services; Romaine Verneyen, senior mediator; and Hap Loranger for 
all tneir efforts in this dispute. However, we recognize that their efforts, 
unfortunately, are limited by the legislation witn whicn they are working. 


Last put not least, I would like to thank Bob Mackenzie, the Labour 
critic of tne New Democratic Party, for his tremendous support and his 
numerous interventions on our pehalf from tne beginning to tne very end of the 
strike. 


I would like to tnank the mempers of this committee for giving me the 
Opportunity to make our presentation. 


Mc. Chairman: Thank you, Mr. Beauregard. It is very helpful to the 
committee to nave a presentation that details the specifics of a 
first-contract dispute. We appreciate your presentation. 


Mr. Mackenzie: I appreciate the final comments. I want the committee 
members to know I did not know they were in the brief, whether they want to 
believe me or not. I had nothing to do witn it. 
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I want to make one or two comments on this. I think some of tne meetings 
referred to in the report were brougnt about by pressure that I was bringing 
almost constantly during that strike. I got through to the minister, to the 
member for Cochrane Nortn (Mr. Fontaine) and to a number of other people on 
several occasions. I worked as nard as I could trying to go tnrougn the system 
with Pathe, Armstrong and Ray Illing. It became clear early on that there was 
total recognition tnat tne problem was entirely with management in that 
operation. Some of the strongest words were from Ray Illing wno does not often 
put himself out on that kind of lim. 


12:10 p.m. 


In spite of all our efforts and in spite of a total under standing tnat 
the proplem was at that end, there was nothing these people nad to work with, 
given tne current legislation in the province. They could have gone earlier in 
terms of unfair labour practice. However, this a small union, a small unit 
stretcned rignt across the country. Costs are dam high and tney have to take 
a serious look before they go into those kinds of legal hassles. 


This became a cause célépre. I think it also underlines the point I was 
making, that you have not only antagonized and divided a community, if that 
was your purpose, by not having this «ind of protection for workers, but also 
you have probably done more to politicize a hell of a lot of people in 
Kapuskasing than anything else could nave. This case underlines more clearly 
than any I could ask for the need for this kind of legislation and the need 
for it to be accessible if we are not going to continue the bloody charade 
where we have a totally intransigent employer witnin tne current system. Ae gese 
proved nothing else, Kapuskasing proved that you cannot; it took outside 
political action to replace that board before we got any action for these 
women employees. 


Mc. Beauregard: There is one other point I would like to add based 
on my 24 years of experience as a negotiator in tne white-collar field. There 
is a difference between a struggle in a big community and a struggle in a 
smaller commmity. A struggle in a smaller conmunity ends up in eacn person's 
backyard. That creates problems because it is mucn more difficult to live witn 
the situation afterwards. We nave seen struggles in eastern Canada, 
Newfoundland and elsewhere where families were divided for years because 
nobody could come to grips witn the situation and resolve it. That is tne 
reason this legislative committee has a moral responsibility in these 
situations. 


Mr. Callahan: Thank you very much for your prief. It is very 
interesting. 


I nave a couple of questions. my first question is--if you cannot tell 
me, perhaps somebody else can--does the Ontario Labour Relations Board 
tribunal not zo on circuit, and if not, why not? There appears to be a 
question of tremendous cost here. Every otner court in this Land travels on 
circuit for that very reason, to provide fundamental justice to people at the 
least expense. If tne tribunal does not travel, I raise the question as to why 
it does not. 


Second, you talk about tne Pratt and whitney gtrikespePriormeo;,thab, al 
gather it had no first-contract legislation, or did it nave it witn access 
preconditions? 


Mr. Beauregard: Tne reason I am more inclined to the Pratt and 
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Wnitney situation is that I am originally from Quebec and I know the labour 
relations situation. Pratt and Witney was under collective pargaining for 
some time prior to that. It is not directly related to first-contract 
arbitration, but it is a struggle that came about and forced the Quebec 
government, following bloodshed, that had to be-- 


Mc. Callahan: I am sorry. I understand what you are saying. I had 
read tne words ''to justify this government to act," which meant-- 


Mr. Beauregard: It meant, should we wait for a situation where there 
would be bloodshed pefore we pass access to first-contract arpitration? Tnat 
is the intent of my comment. 


Mr. Callahan: Then the Quebec government did pass first-contract 
legislation as a result of that? 


Me. Beauregard: It passed first-contract legislation and a number of 
other pieces of advanced legislation pecause of that struggle. 


Mr. Callahan: The zovernment passed it, but it did not have any 
first-contract legislation prior to that? 


Me. Beauregard: No. 


Mc. Callahan: I seem to recall that Manitoba, and I tnought Quebec 
as well, had first-contract legislation witn automatic access, witnout any 
preconditions. An I wrong? 


Mr. Beauregard: I believe you are rignt about Manitoba and wrong 
about Quebec. We have been involved with a similar organization, the caisses 
populaires. We have known that organization for years. We have more than 70 of 
them organized in Quebec. 


We had great difficulty in gettiny access to first-contract arbitration 
in Quebec. Again, you have to go through tne long and costly process of 
justifying yourself to pe able to acnieve access to first-contract 
arbitration. Even if you restrict the period of time in which the board aas to 
render its decision following tne issuance of your request or application, you 
are still going to nave tremendous costs involved. It may take days and days 
of hearings to justify yourself. It is going to pe a very costly factor. If we 
look at the unorganized today, the majority are in the wnite-collar and retail 
fields. You are talking mostly of small units of fewer than 150 people. It is 
going to come at an unbearable cost, and that is my concern. 


Mc. Callahan: If we do not already have it througn the committee 
counsel, I would like to request a copy of the piece of legislation in Quebec 
to see what those preconditions are. You may have gotten them already. I only 
started sitting on this as we went around this area, so I have not got tnem. I 
would like to see then. 


Ms. Madisso: Did you want Manitoba's too? 


Mr. Callahan: Perhaps even lManitoba's ana any others; British 
Columpia is mentioned in nere. I would lixe to see its too. 


You said another thing and I would Like it checked by legal counsel, not 
because I doupt your word in this respect but because it strikes me as a 
little odd. You said that if the ministry sets up a meeting within the course 
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of the conciliation procedure and one of the parties does not bother to 
appear, that is not sufficient either to constitute bad faith or at least to 
place the onus upon that party to justify nis nonappearance and snow it is not 
bad taith. 


Mc. beauregard: Some of tne members of this committee may be 
familiar witn my legal counsel. Jeffrey Sack's office is very versed in labour 
relations. Tney tell me it is not justification. 


Mc. Callahan: I would like that from legislative counsel as well. 
This is my opinion, not a position of my government: It seems to m if a 
person does not snow up for a meeting and cannot give some reasonable 
justification, it snould reverse the onus to that person to establish that he 
is acting in good faith. 


Me. Mackenzie: I am not sure we have time for it, but it would be 
interesting to ask for examples from a number of labour lawyers. The point I 
have been making all along, Mr. Callahan, is that as long as there nave been 
meetings--and there were a few there--the experience right back to my day has 
been that it is extremely difficult to prove bad faith. 


Mr. Callahan: Yes, but tnere is a world of differences between the 
charade of meeting and tne absolute, obvious fact of not attending. 


Mr. Mackenzie: In cases before the board, I have had otner examples 
that are probably even oore startling explained to me by various people, 
including my own son, who carries a number of them to tne board. That is 
really the sticking point. . | 


Me. Callahan: Not with reference to this, put tnere is sometning 
analagous in the criminal process. It is the policy of tne law that if an 
accused fails to show up for his preliminary hearing, contrary to wnat used to 
be the principles of justice, they proceed with it. One would think this would 
pe similar, uless there is some very rational reason tnat snould not reverse 
the onus or create a question of bad faitn. First, I would like to know 
whether that is correct. If it is, I would Like to know the reasons. 


Mr. Polsinelli: Mr. Beauregard, I would like to tnank you for your 
presentation. I believe at least the majority of the members of tnis committee 
are thankful that you again hignlight the need for this type of legislation. 
We are all very familiar with tne caisse populaire situation; it was a very 
pitter strixe. It would pe unfortunate if the bill we nave before us did not 
cover that type of situation and would not grant your union access to 
arbitration. I believe the test required under tnis legislation is not a 
pad-faith test. Witn my knowledge of the caisse populaire situation, 1 am 
firmly convinced tne legislation we nave before us would have granted you a 
right to arbitration. Having made tnose comments, I thank you for your 
presentation. 


Mc. Beauregard: I regretfully say I disagree witn you. This 
management was well guided throughout, since we were certified to the end of 
that strike. In my view, they were probably walking a tightrope. They never 
fell off it because they were well guided. For instance, we have had a number 
of suspensions. They would suspend someone for two days, then they would 
reverse that suspension and say, "It was continuous harassment." My 
understanding of clauses 40a(2) (a) to (d) is that if one had to justify to the 
Ontario Labour Relations Board those four segments-- 
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Mc. Polsinelli: Or one of them. 


Mc. Beauregard: --or even one of them--then with good legal counsel, 
that employer would have been aple to avoid being caugnt in them. Inat is the 
problem we are going to have. 


Mr. Polsinelli: In your brief, you indicated that you did not want 
to get into tne legality of the legislation. By trying to give a legal 
interpretation of this section, you are getting into tne legality of it. By 
effectively saying the test is a bad-faith test, you are getting into the 
legality of wnat tne legislation says. 


In my view, tnat it is not a bad-faith test. In fact, I would suspect 
you would have qualified the caisse populaire situation with clause 40a(2)(c), 
which mentions "tne failure of the respondent to make reasonaple efforts to 
conclude a collective agreement.'' That may nave given you sufficient grounds 
to have access to automatic arbitration. I respect your point of view in that 
you believe the test is a bad-faith test. we disagree on that. 


Without debating tnat, I want to thank you for your presentation and 
express ity opinion that it is not a oad-faith test and that if this 
legislation nad been in place wnen you were in the process of your strike, you 
would have been granted access to arbitration. That is the comment I wanted to 
make without discussing the legality and tne wording of the legislation. 


Mr. Mackenzie: I want to make sure tnat Mr. Polsinelli reads the 
presentations of tne Canadian Manufacturers’ Association as well as the one 
from tne Tory law firm tnat was. here yesterday, Mathews, Dinsdale and Clark. 
There is pretty strong evidence that even tnese people agree almost 
unanimously with the position that tne union movement nas put forward. They 
were not supporting our position. 


Mr. Callahan: There is no law firm tnat is wholly one party. That is 
not tne way it works. 


Mr. Polsinelli: Time will tell. 
Mr. Callahan: Except my firm. 


Me. Coairman: Mr. Beauregard, you have put your finger on a very 
controversial part of tne bill and one witn which this conmittee will have to 
wrestle later when we nave the clause-by-clause debate. You can be assured 
that is the very thing we shall be grappling witn. Thank you very much for 
your presentation. It is nelpful. 


Mr. Beauregard: Tnank you. I was very pleased to address this 
conmittee. 


The committee recessed at 12:22 p.m. 
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The comnittee resumed at 2:11 p.m. in committee room 2. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Consideration of Bill 65, An Act to amend tne Labour Relations Act. 


Mc. Chairman: We agreed tnis morning we would deal witn whetner to 
proceed a weex from tomorrow with clause-by-clause consideration or to put it 
off until the Legislature comes back. 


Not to prejudice tne debate, next Friday a summary of the 
recommendations by section will be available from Ms. Madisso, who will be 
doing it, and the comparative legislation that nas been requested from tne 
other jurisdictions and any other specific requests that have been made for 
information. The question before us is whetner to sit next Friday to attempt 
to deal witn the legislation clause by clause. Are there any comments or 
questions before we make a determination? 


Ms. E. J. Smith: Will tnat information be available for us on Friday 
or shortly tnereafter, even if we delay, so that we have a cnance to study it? 


Mr. Chairman: I think so. 
Ms. Madisso: Yes. 


Mc. Chairman: What would not be available is whatever happens on 
Tnursday. 


Ms. E. J. Smith: Yes. If we get the information later, we can 
include that. We will have a fair presentation on Thursday. 


Mr. Chairman: What is the wish of the committee? At present, the 
committee is scheduled to sit next Friday but tnat can pe changed; I am not 
suzgesting otnerwise. 1f you want a change, you snould put the case. 


Ms. E. J. Smith moves that the clause-by-clause debate be dealt witn 
immediately after the resunption of tne sitting of the House. 


Are there any comments? 
Mc. Mackenzie: I just want to state my opposition to tnat. 


Mr. Gillies: Assuming the committee is able to deal witn it right 
after tne resumption, I will support the motion. 


Mc. Chairman: If I can speak on that, I do not tnink tnere will be a 
problem witn dealing with that item first. After the budget, estimates will be 
referred to tne committee, and not until after the budget. 
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You heard the motion that we initiate clause-by-clause debate when the 
House resumes and not before. 


Motion agreed to. 


Mr. Chairman: We will not sit next Friday. 1 suggest we sit at the 
earliest opportunity at the call of tne chair when the House resumes in April. 


Ms. Madisso: May I suggest in tnat case tnat the package of 
information be delivered to you the following Monday? That way I can include 
Thursday's for you. 


Mr. Chairman: Are tnere any proolems? 


That having been dealt with, tne first group before us this afternoon is 
the Ontario Motor Coach Association. Mr. Brian Crow on our right is president 
and Michael Gordon is counsel to the association. Mr. Crow, if you wish to 
proceed, we would appreciate it. 


ONTARIO MOTOR COACH ASSOCIATION 


Mr. Crow: My name is brian Crow, president of the Untario Motor 
Coach Association. As the chairman has indicated, Michael Gordon, our counsel, 
is witn me. He will be doing most of the detailing for you today, put I would 
like to make a couple of introductory remarks and introduce tne association. 


Tne Ontario Motor Coach Association was formed in 1930. Our membersnip 
is based on 74 bus operating company members, 54 specialized travel and tour 
members, 36 suppliers and over 725 affiliate members representing different 
segnents of the travel industry. Our members are responsible for intercity and 
rural pus service in Ontario, scheduled service, Charters, tours, bus parcel 
express and some school bus activity. 


Ontario's motor coach industry plays a vital role in tne province's 
transportation infrastructure, providing tne sole method of public carriage 
for a substantial majority of your constituents. Our industry provides service 
to more than 1,000 communities in Ontario, of which only 42 have public air 
transportation and as few as 115 are serviced by public rail. Statistics 
Canada, in keeping track of these figures, indicates that we carry about 1.3 
times as many people as rail and air modes combined. I tell you this to give 
you some indication of tne size of our industry. 


The bulx of our passengers is comprised of the elderly, the young and 
the lower-income. Only during rush hours in major centres do commuters become 
our clientele. Wnat impacts tne tmtor coacn industry impacts directly tne 
people and communities I mentioned earlier. We believe Bill 65 will impact the 
motor coach industry. We believe it will impact tne small and medium-sized 
companies, most of whicn are family-run and located outside major 
municipalities of Ontario. 


We believe tnis legislation will increase costs to the carriers 
involved. The recent insurance crisis has proven that wnen a carrier's costs 
are increased, a few things happen: (1) passenger fares increase; (2) jobs are 
lost; (3) viability of the company decreases; (4) essential services, namely , 
scheduled services, decrease; and (5) the carrier becomes less competitive 
with other carriers in neighbouring jurisdictions. 
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Traditionally, insurance costs make up only three to five per cent of a 
carrier's operating costs. An increase in insurance premiums is reflected in a 
fare increase. Please consider how an increase in labour costs, wnich make up 
between 50 and 70 per cent of a carrier's operating costs, would impact the 
industry and the passengers in the comminities you represent. 


We see no benefits in this legislation that could justify the increased 
costs to our industry and, in the end, to the public we serve. We are opposed 
to changing tne present methodology of reacning first contracts because tne 
present system works in spite of itself. Most first-contract negotiations nave 
been successful. 


Michael Gordon, wno has more of the expertise in the labour industry, 
will carry on from here. 


Mr. Chairman: Me. Gordon, please be seated and relax. 


Mr. M. Gordon: I take it that one is permitted to smoxe during the 
course of these procedings. 


Mc. Chairman: Yes, so far. 
Mc. Gillies: It is almost mandatory. 


Mr. M. Gordon: They being my lungs and now, we understand, yours as 
well. 


Mc. Polsinelli: As long as Richard Jonnston is not chairman. 


Mc. M. Gordon: Our submissions to you are contained in an extensive 
brief, some 50 pages long. I do not propose to read it to you. It nas been 
provided to the committee. I suspect, hope and trust you will have an 
opportunity to read it at your leisure, if you have not already had one. I 
wish simply to highlight some matters for you that are contained in it. 


2:20 p.m. 


You will note that the index to the brief itself is two pages long. ‘The 
contents of our submissions are listed in extenso within the index. A review 
of the index alone will assist you in understanding our approach. On behalf of 
the association and its members, we invite you to have reference to that index 
as I make my comments at this time. 


First, I wisn to turn to page 2 of the index. There is a typographical 
error under section 3(B). The reference should pe to subsection 40a(15) of the 
draft legislation. Perhaps you would make that correction, please. 


At the commencement of our brief we nave engaged in some analysis of the 
existing certification procedures under the provisions of tne Ontario Labour 
Relations Act. Our purpose in doing tnat is to highlight an area of the 
statute whicn in our respectful view is in desperate need of reform. In those 
minority of cases wnere problems have arisen in first-contract negotiations , 
they are almost invariably traceable to the certification process itself. A 
simple reform to the existing process would do much to eliminate tne problems 
which cause difficulties in first-contract negotiations before they occur. 
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We suggest there should be a vote in any event. In making this 
Suggestion to you, we are mindful tnat a government-supervised vote of 
employees on the subject of the grant of bargaining rights is the norm with 
respect to a substantial majority of the employees in North Anerica. 


Mc. Mackenzie: Before you continue, can you give us some substantive 
evidence of tne comment that tne proplem in lengtny strikes relates to the 
certification procedure? 


Mc. M. Gordon: I can give you substantiation to this effect, sir, 
and it arises to a very large degree out of my own experience as a labour 
counsel of some 17 years standing. In the first place, if one reviews the 
statistics tnat are published on an annualized basis by the Ontario Labour 
Relations Board, one will find that in most cases certifications are granted 
without a vote. If one wishes to look at tne hign-profile cases, the ones 
which no doubt have been referred to you and have caused problems over tne 
years, such as the Fleck Electrical Manufacturing Ltd. case, the Radio Snack 
case and other cases of that nature, you will find that in none of those cases 
was a vote ordered. 


In my Own experience, I nad a most difficult case, which went all the 
way througn to the Supreme Court of Canada, where I won. The first-contract 
negotiations were almost impossible. 


Mr. Mackenzie: What about the fact that there was no vote? 
Mc. M. Gordon: I am just about to tell you, sir. 


Mr. Chairman: Excuse me. Once you have done that, we snould wait 


until Mr. Gordon has completed nis presentation before we get into any further 
exchanges. Go ahead, Mr. Gordon. 


Mc. M. Gordon: Remember tnat a very significant percentage of 
employers in this province are Canadian subsidiaries of American parents. The 
parents, therefore, have the Anerican experience. 


Wnen we came to a second contract, there was a decertification 
application. A vote was ordered. The trade union in the case, the United 
Steelworkers of Anerica, won tne vote overwhelmingly. There was a total Change 
in the atmospnere at the bargaining table from tne employer's perspective; it 
was persuaded that the union was what the employees wanted. It removed all 
sorts of objections and tne relationsnip petween the union and the company has 
been extremely good in the five years since. 


That nas been iny experience in a numper of other like cases. Once tne 
employer is persuaded by that secret ballot vote that this is what the 
employees really want, a lot of objections come to be removed. 


Mr. Mackenzie: It is not hard evidence; it is a view. 


Mr. M. Gordon: In any event, we have suggested it is the norm with 
the substantial majority of employees in North America. As you know, it is the 
tule in the United State; in Canada it is tne rule in Nova Scotia. Although my 
experience in Nova Scotia has not been that extensive, I have negotiated some 
agreements tnere and I can tell you from personal experience the question of 
tne acquisition of bargaining rights has not been an issue in negotiations. 
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This coincides with experience in Ontario. wherever there has been a vote and 
the union wins it, that wnole issue of representation, of who speaks for whon, 
is not an element at the bargaining table. That part of our brief extends from 
pages 1 through 6. 


A second point is that we are opposed to first-contract arbitration as a 
means of resolving first-contract bargaining disputes. It is our view the 
proposal is wrong in principle. In tne first place, we do not accept that the 
present methodology of collective bargaining has failed. In this province the 
present method of reaching first contracts or collective agreements does work. 
Most first-contract negotiations have been successful. 


Other tnan in a very few high-profile cases which have received 
notoriety, tne data demonstrate that employers and trade unions are normally 
able to resolve their differences at the bargaining table. The data whicn are 
available do not, in our view, support a need for change, and the present 
unfair-practice provisions of tne Labour Relations Act provide more than 
adequate safeguards for a trade union in protecting its legitimate bar gaining 
interests under the statute. 


As an aside on that point, the trade union movement complains of delays 
within the system now in respect to getting decisions from tne board. Of 
course, the easy answer to that is to increase tne manpower of the board, 
naving more vice-chairmen and more people available to hear cases. 


In our submission the rignt to strike is a precious one in a free and 
democratic society, as is the concomitant right to lock out. ‘The resort to 
econonic force has long peen considered the ultimate arbiter of labour 
disputes in tne private sector. | 


The imposition of first-contract arbitration in the normal case takes 
away fran the employer the rignt to resort to economic sanction. Is it also 
suggested the right to strike ought to be taken away fron employees? At least 
in theory, under this legislation, if a union is able to argue that an 
employer who is bargaining too nard in its view ought to lose the right to 
lock out, then it seems to us the small employer who complains a big trade 
union is bargaining too hard may well be able to claim that the right to 
strike ought to be taken away from tne employees. 


Of course, if he is successful in tnat argument, ne ends up getting what 
ne does not want anyway, and tnat is compulsory interest arbitration. That is 
a bit of a catch-22 situation for tne employer. 


Tne otner aspect of the equation that is of considerable concern is the 
record of interest arbitration as a bargaining dispute resolution methodology. 
We invite you to take a look at what is happening in those sectors where 
interest arbitration is tne method of resolving bargaining disputes. We 
suggest the record is not a happy one. Our full argument in support of that 
proposition is found on pages 14 through 18 of tne brief. 


2:30 p.m. 


We are also concerned that the proposed legislation will frustrate the 
bargaining process itself. Interest arbitration, for those of us wno are 
involved in tnat process, is tne antithesis of collective bargaining. Over and 
over again when one is involved in a public sector negotiation where interest 
arbitration is the dispute resolution mechanism, one hears tne refrain at the 
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bargaining taple, "If you do not give us that, we will get it at arpitration." 
Tnat kind of commentary comes to be the substitute for rational and informed 
discussion at the bargaining table. In my submission, interest arbitration has 
not been a satisfactory experience of this province, at least not on the basis 
of the public record. Interest arbitrators have much to do with the fact that 
there caine to be imposed in tnis province tne Inflation Restraint Act. 


In the one jurisdiction wnere first-contract arbitration came to be 
adopted legislatively, tne experience has been sufficiently bad that the 
present administration in that province no longer refers first-contract 
disputes to interest arbitration. I am sure the nonourable members will 
appreciate our candour in our brief. We admit that we are not sure whether 
that is occurring pecause of tne philosophical bent of the present 
administration in British Columpia or because of past experience with the 
particular venicle. 


We urge that you review with some care that portion of our submission 
from pages 19 to 22 dealing with interest arbitration and how it frustrates 
the bargaining process. If this committee is able to do it, we suggest tnat 
you meet with conciliation officers and mediators employed under tne aegis of 
tne Ministry of Labour, have your discussions witn then, talk to them in 
camera and hear wnat they have to tell you about their success as mediators 
and conciliators in those cases where interest aroitration is the dispute 
resolution methodology. 


I suggest it oe in camera because those gentlemen are placed in a mst 
difficult position. They cannot be placed in a position where their neutrality 
can in any way be questioned. If they can talk to you in camera, they can talk 
freely. I think this committee will benefit fron their enormous experience. 


We are also concerned tnat the proposed legislation will have the effect 
of tipping the bargaining scales and ultimately bringing an end to free 
collective bargaining as we know it. Given what tne courts of this province 
have had to say in the well-known Broadway Manor case and given what they have 
had to say about free collective bargaining, it seems to me that as 
legislators you cannot lightly pring the process of collective bargaining to 
an end. 


On page 24 of our orief we discuss the dangers of interest arbitration 
as a methodology of dispute resolution in the private sector. In the first 
place, there is a supstantial lack of information-gathering systems in tne 
province rignt now. In the hospital industry we nad Professor Johnson wno made 
very supstantial suggestions for gatnering information to compare jobs in that 
industry. His suggestions were never adopted, apparently because it was 
extremely difficult to implement his proposals. 


If it is difficult in tne hospital industry, I can only speculate now 
difficult it would be to do that for the private sector as a whole in tnis 
province. In case after case the Ontario Labour Relations Board has expressed 
a concern that it and its processes not be used by one of the parties to a set 
of Pa Rep as a club to beat an agreement out of the otner party. This 
legislation may well do tnat. 


Finally, it nas been suggested that some employers have been engaged in 
stonewalling in first-contract negotiations. It is our respectful submission 
that the facts demonstrate that the so-called stonewalling is an exception to 
the rule and that the OLRB has been perfectly capable of rectifying the 
situation if, as and when it has occurred. 
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Beginning on page 29 of our brief, we undertake an analysis of the draft 
legislation. The analysis is made in the alternative and it assumes that you 
reject our earlier submissions. We make some suggestions to you for 
improvements to the proposed legislation. 


The first section of this part of our brief deals with subsections 
40a(2) and 40a(15). It is our submission tnat there ougnt to pe only one test 
for access to arbitration and tnat it be good-faith bargaining. We urge that 
on you because, in adopting that test, we are then dealing with an enormous 
pody of known jurisprudence. Lawyers, trade union representatives and labour 
consultants at least have some chart of the waters they will be going through 
under this new legislation. In our respectful submission, tnat is necessary. 


In subsection 40a(15) of the draft legislation, the factors to be 
considered by the arbitration board, if one is appointed, leave mucn to be 
desired. Surely it is not proper to have a poard of arbitration sitting, in 
effect, in an appellate capacity on tne Ontario Labour Relations board. That 
is what the legislation proposes. in one of che sections. 


We suggest to you tnat there be specific legislative guidelines given to 
interest arbitrators. Surely tne ability to pay as well as tne potential for 
devastating economic impact on employers ought to be factors taken into 
consideration. One of the problems under tne present Hospital Labour Disputes 
Arbitration Act is that there are really no guidelines for the arbitrators on 
what they have to take into consideration to reach a decision. Indeed, the 
only guidelines that arbitrators under that legislation have received have 
‘peen of recent vintage under the Inflation Restraint Act. 


Beginning on page 41 of our brief, we deal with tne topic of the 
selection of arbitrators. In our view, the Ontario Labour Relations Board 
ought to act as the arbitrator, except in circumstances where the parties 
voluntarily agree to a private arbitrator or private arpitration board. In our 
submission, in no circumstances should a private arbitrator be imposed on the 

parties to a vargaining dispute. 


Further, we deal with a perhaps delicate supject, but we are of the view 
that vice-chairmen of the Ontario Labour Relations Board should be prohibited 
fran sitting as private arbitrators in first-contract arbitration disputes. We 
suggest there is a potential for conflict of interest and we ought not to be 
placing mempers of an administrative tribunal in a position wnere they can 
gain a substantial secondary source of income by reason of arbitrations wnich 
are brought under tnis statute. 


If these gentlemen need to have that extensive secondary incom, perhaps 
the government ought to be looking at what they are being paid and raising 
their salaries. We do not believe they should be utilized for the interest 
arbitration purpose. If you have more concerns about that, it begins on page 
4] of tne brief. 


On page 45, we draw your attention to our concerns that subsection 
40a(11) of the legislation as proposed overrules wnat is now section 73 of the 
Labour Relations Act. Section 73 of the Labour Relations act is the so-called 
cight-to-return-to-work provision during the first six months of the strike, 
if a strike occurs. You will find our specific submissions on this point on 

ges 45 and 46. 


On page 46 of our orief, we draw your attention to the potential for 
wage rollbacks in subsection 40a(13). Finally, our conclusions are summar ized 
on pages 47 and 48. 
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In conclusion, Mr. Chairman and honourable members, we invite you to 
read our submissions and weigh them against other information and material 
which you have received or which has been presented to you. If you have any 
questions of ine, I will be glad to try to answer them for you. 


2:40 p.m. 


Mr. Chairman: Thank you. It is obvious you nave put some thought and 
work into the submission. The committee members appreciate it. Are there any 
questions of the Ontario Motor Coacn Association? 


Ms. E. J. Smith: I was struck py the contrast between wnat is 
presented on pages 30 and 31, as to wnat is sufficient to consider that a 
trade union is not being recognized and bargained with, and tne Kapuskasing 
Case that was presented just pefore we broke, where management's absolute 
refusal ever to meet was not taken as bad faith. This does not really relate 
to this bill; it relates to bad-faitn bargaining. I just noticed the contrast; 
tnat is all I can say. 


The case that was presented this morning actually showed how difficult 
it is to get a ruling of bad-faith bargaining. In the case in Kapuskasing, 
even tnough tne employer absolutely never appeared they could not find a case 
of bad-faitn pargaining. I am obviously going to have to pursue this in my own 
way because it does not really apply to this as much as the overall labour law. 


Mr. Mackenzie: That was a directive meeting. It was not that they 


had not had meetings. 
pAyMs 2. Rtg: Snith: Pardon? 


Mc. Mackenzie: There were imeetings between management and the union 
on a number of occasions. The meeting they did not show up at was a directive 
to appear and, in effect, when the ministry sent in-- 


Ms. E, J. Smith: 1 could not understand why it would not establish 
grounds of bad-faitn bargaining if you sent up provincial people to negotiate 
and tney told management to come in and management did not appear. 


Mr. M. Gordon: They are two different situations. If an employer 
refused to meet at conciliation, that employer clearly would be in violation 
of the statute and in some difficulty. On tne otner hand, if it is at the 
mediation stage under the statute, and it is a voluntary stage, one does not 
have to meet. I can tell you tnat as an employer lawyer, as a matter of 
practice I will always meet at mediation because I do not want to give my 
friends on tne otner side any opportunity to point at my client and say, "You 
are refusing to bargain." 


There are circumstances with wnich I am familiar where parties have gone 
through an extensive bargaining process, are at the mediation stage and the 
question is askea, "Has tne otner side changed its position since tne last 
time we met?" If tne answer to that question is no, it may very well be that 
tne otner party, either union or employer, will say, 'Wnat is the point of my 
meeting?'' That is part of the bargaining dynamic. 


Althougn I have not read about the Kapuskasing case, I suspect that kind 
of thing was within the OLRB's contemplation when it made its decision. I am 
sure the board could not have made a decision of that nature at the 
conciliation stage. 
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Ms. E. J. Smith: That answers my question. 
Mc. Polsinelli: For how many years nave you have been practising law? 
Me. M. Gordon: I got my call in 1969, sir. 
Mc. Polsinelli: We are looking at 17 or 18 years. 
Mr. M. Gordon: Yes, sir. 


Mc. Polsinelli: In what area do you practise? Is it strictly Labour 
law? 


Mc. M. Gordon: Yes, sir. 

Mc. Callahan: I was just going ask wnether you have your QC. 
Mr. M. Gordon: I will tell you, sir. 

Mr. Callahan: Never mind. 

Mc. Chairman: Mr. Callahan, stop teasing tne witness. 


Mc. Polsinelli: I want to thank you for a very elaborate 
presentation. As tne chairman indicated, it was quite thought provoking. It is 
quite clear tnat from your perpsective the only test for access to arbitration 
should be the bad-faith bargaining test. 


Me. M. Gordon: Yes. 


Mc. Polsinelli: Ooviously, by preparing sucn an elaborate 
presentation for this committee, you must feel tne legislation does not 
provide a bad-faitn bargaining test. 


Me. M. Gordon: It does in clause (b), if my memory serves mK. 


Ms. E. J. Smith: Clauses (a) and (c) are purely bad-faith 
bargaining. Clause (b) is the one we are talking about. 


Mc. M. Gordon: I am sorry; clause (c) is tne one. In clause (0), I 
am not sure wnat that means, ''tne uncompromising nature of any bargaining 
position adopted by the respondent witnout reasonable justification." 


In my own experience, all sorts of uncompromising positions nave been 
taken on botn sides of tne bargaining table, but when we got down to the 
strike deadline and there was nalf an hour to go, they were not uncompromising 
any more. 


Mr. Polsinelli: Pernaps I should repnrase my question. Clearly, if 


an employer were bargaining in bad faith, ne would have access to arbitration. 
In your opinion, does the legislation provide for something less tnan a 
bad-faith test for access? 


Mc. M. Gordon: It would appear to in both clauses (a) and (). 


Mr. Polsinelli: I guess I have made this speech on a number of 
occasions, and unfortunately Mr. Mackenzie is not here to hear it again-- 


n- LO 
Ms. Ek. J. Smitn: Yes, he is. He is penind you. 


Mr. Polsinelli: Is ne nere? Tne government, through capinet, nas 
made a policy decision tnat tne test for access in this legisiation should not 
be automatic access and tnat it should not oe limitea solely co a test of baa 
faith. I guess you woula agree that tnis legislation coulda provide a middie 
road wonere tne test is neither automatic nor necessary co prove bad faitn to 
get access to arbitration. 


) 


Mr. M. Gorgon: Let me be very candid with you and tell you tnat tne 
farther you move away trom bad faitn as a test, tne more delighted members of 
my profession will pe. I cannot be piumter than tnat. We know what pad faith 
is; it is very hard to get around wnat is already there in tne jurisprudence 
and the precedents. tet me look at clause (a). Tnose are uncharted waters, and 
wnenever there are uncharted waters tnat means a proliferation of actions 
involving lawyers arguing what it is the Legislature meant; it is a gift. 


Mr. Polsinelli: I am not disputing tnat. The Charter of Rignts does 
the same thing but I do not think anyoouy is saying we do not need a Charter 
of Rigots. 


Mr. Taylor: I do not know about that. 


Mr. Polsineili: this is perhaps not a fair analogy. The fact that ic 
may provide work for lawyers does not mean we snould aot have the Legislation. 
The only point I was trying to make was tnat the test for access to . 
arbitration in this legislation, and I guess you nave confirmed tnat in your 
Opinion, is soimetning less than a bad-taita bargaining test. 


Mc. M. Gordon: As it is now drafted, yes. 
Mr. Poisinelli: Thank you. ‘that is my point. 
Mr. Chairman: Mr. Gillies. 

Mr. Giliies: Thank you, Mr. Caairman-- 


Mr. Mackenzie: There are now splits in tne legai community and in 
tne CMA. You will notice that. 


Mr. Polsinelii: Lawyers are trained to argue out of botn sides of 
tneir mouths. It is the wnole nature of advocacy in the profession. 


Me. D. &. Gooke: Thank you for chat piercing observation on tne 
legal profession. 


Mc. Chairman: ‘ry again, Mr. Gillies. 


Mr. Gillies: Actually, Mr. Polsinelli asked part of wnac I would 

like to get at. Mr. Gordon, if we can assume that this committee is not going 
to recomnend unfettered access to the process and, as I believe is the case, 
Cnat most members of the committee are not nappy with the current drafting and 
the ratner vague four points we are faced with, can you suggest a reworking of 
tnis tnat may go part of the way in meeting your concerns and at tne same Cime 
be a heck of a lot more easily interpreted py the people who nave to use this 
act? 


2 DUD ils 
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Mc. M. Gordon: On page 33 of our brief, we nave made it very simple. 
We have said there should be-- 


Ms. E. J. Smith: Toat is oad faith. we are looking for the position 
between. 


Me. M. Gordoa: We are suggesting on page 33 that the test be the 
failure of tne respondent to bargain in good faith and make every reasonaple 
eftort to maxe a collective agreement. 


Mr. Giilies: that is section 15. 

Ms. E. J. Snith: Tnat is pad faith. 

Mr Mascordoneiyinat is section 15, and that is clear. 

Me. Gillies: what would you do with subsection 4Va(2) tnen? 

Mr. Caliahan: Why nas it not worked up to tnis point? 

Mr. M. Goraoa: Wita the greatest respect, I think it nas worked. 
Mr. Callahan: Has it worked as first-contract legislation? 


Me. M. Gordon: No, i am sorry. There are very few cases in wnich tne 
Ontario Labour Relations Board nas in effect imposed the terms ot tne first 
agreenent. DeVilbiss is one, if iy memory serves ime. One can only speculate 
way it was tnat at tne end of tne term of tne first agreement tor DeVilbiss, a 
successful decertification application was imade. As I speculate on that, it | 
takes me rigat bacx to tne beginning: the employees aid not want it in tne 
first place. 


later jection. 


Me. M. Gordoa: I agree, and i nave said I am only speculating. We 
cannot Know. In fairness, my frienas in the trade union movement--and 1 use 
that word advisealy because I am dealing with tnen as frienas all tne time 
across the bargaining taole--often disagree witn me, but they will probably 
tell you the reason employees cnose to decertify the trade union was that the 
employer was pehind it. ine employer will teil you he did not have anything to 
do wita it. Tne truth, as in mst things, is probably somewnere in between. 
Ail we nave is the evidence. There was no evidence of employer inspiration. 


With respect to tne good-faitn test, the odoard is given enormous powers 
and has imposed very suostantial penalties. Was it K mart or radio Shack where 
the labour board imposea a fine? ‘he company appealed, and tne Court of Appeal 
_upped tne ante to $050,000. That is no mean fine. 1 believe any responsiole 
counsel, in advising the anployer, indicates that statute has very substantial 
teeth in it for the recalcitrant employer wno is in violation. 


Mc. Callahan: Are you saying not to put anything in tnere at all; 
section 15 is good enougn to cover the waterfront? 


Mc. M. Gordon: Tnat is my belief, yes. 


Mc. Callahan: If section 15 is good enougn to cover the watertront, 
wnat are we all doing here? We nave heard apout reams of cases that were 
probaply on a par with Radio Snack and nothing was done or there did not 
appear co be any first contract enacted as a result of section 15. 
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Me. Taylor: That was the accusation. 


Mr. Callahaa: ‘They gave us some specific examples. A couple of them 
were adsolutely atrocious. We neard apout one in London. 


Mr. Coairman: Regardiess or tne example, tne facc is tne legislation 
is before us Decause somebody tnougnt the bad-faith test was not adequate. 
That 1s why we have this legislation; so tne comnittee nas to grapple witn the 
question of wnere to draw the Line. 


Mir. M. Gordon: That is correct, and I have recognizea-- 


Mr. Cnairman: You are taking us rignt back to wnere it nas always 
been. 


Mr. M. Gordon: We nave made our submissions to you to take you back 
to the oeginning. we have recognized that we are unlikely to be successful in 
that effort, and we nave concentrated on tne legislation as it is now and inade 
some suggestions for amendient. 


Mr. Callanaa: ‘That is furtner and otner relief. That is just. 


Mr. D. ®. Cooke: Mr. Gillies's question was, are you prepared to 
draft a new subsection 40a(2) tnat will come halfway between and do what we 
want as opposed to what you want? 


Mr. Taylor: Do not include me. 


Me. M. Goraoa: I tnink tae committee should find out my hourly rate 
before it maxes a proposal. 


Mr. Coairimaa: We assume it is outrageous. 
Mr. M. Gordon: Being a lawyer, I mignt try to extra pill. 


Mr. Gillies: Mr. Gordon, I just asked whetner you haa any tnoughts. 
I am noc for a minute suggesting that your position is not legitimate or that 
you should waat to redraft supsection 4Ua(2). it is just that, as tne chairman 
indicates, we are trying to come to grips with it as much as possiple. This is 
the most contentious part of tne bill, and we are trying to come to grips as 
much as possidie with something that will satisfy the most parties, do tne 
best joo and de the most readily understood to stand as part of tne bill. ‘that 
is wny I asked. 


Mr. M. Gordoa: If I imay assist you on that, one of the advantages of 
tne bad-raito test is tnat prima facie evidence of bad-faitn vargaining, in oy 
view, would include violations of tne statute. For example, tnere are all 
kinds of areas under otner sections of the statute. Suppose tne employer 
Changed workiag conditions in tne middie of bargaining. ‘that is clearly a 
violation of the statute. I would assume tne untario Labour Relations board 
would take taat and say tnat, in and of itself, is evidence of baa-faitn 
bargaining, as it nas done in otner cases. 


A lot of safeguards are tnere, and part of the problem under the 
existing systema, if there is a problen, may be that the labour board is 
under staited in terms of the numbers of vice-chairmen it has availaple to it. 
There is a problem getting hearing days and hearing dates in a long, case. 
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Mc. Gillies: In effect, you are saying that while you want tne 
pad-faith test, you would have nao proolem with a legislatea definition of "baa 
faitn,'' wnica migat be broader than is generally accepted now, sucn that other 
factors could be taken into account, put you would want them under this 
umbrella of pad faith. 


Mr. M. Gordoa: Yes. 


Mc. D. R. Cooke: My question is supplementary to the last two 
questions to some degree. Steven Wilson of Mathews, Dinsale and Clark made a 
submission yesterday on pehalf or nis firm. I do not tnink he intended to do 
this, but he left us witn the impression that he would pve prepared to argue 
before the Gatario Labour Relations Board tnat supsection 40a(2) vasically 
means vad faith as it is written. That is a submission we have had from a 
number of lapour unions. 


Mc. M. Gordaoa: I am not prepared to go that Iar, pecause clauses 
40a(2)(a) and (d) are not clearly bad faitn. Clause (a) refers to "the refusal 
of the anployer to recognize tne bargaining authority of the crade myion; 1 
do not know wnat that means. There is so much of that. It may just be tne 
question that one pargainer does not like tne otner and says, “I do not want 
to: talk=to you.’ 


Ia my own experience, 1 nave deliberately removed inyseit from 
negotiations and advised my client to use someone else because I Could see 
tnat tne fellow representing tne union and I did not lixe eacn otner. It was 
in my client's interest to have someone else because tnere is so much 
Chemistry involved in tnat process. 


Tne refusal of the anployer to recognize tne bargaining autnority of the 
trade union is a very difficult concept. You heard Mr. Wilson say yesterday 
tnat ne can argue out of one side, and I will go back to argue it out of the 
otner. 


Mr. D. 2. Cooxe: wnat apout clause 40a(2) (bd)? He aad problems witn 
clause (d) as well. Forgetting about clause (d), wnat apout clause (b)? would 
you be prepared to argue that it simply means bad faita? 


S0p.m. 

Me. M. Gordoa: No. The probdiem in clause (p)--''d'"' as ia bad--is the 
uncompromising nature of any bargaining position adopted by tne respondent 
without reasonable justification. That goes veyond bad faith and opens up 
sometning of a Pandora's box. Does that mean you can take an uncompromising 
position if you have reasonable justirication? waat mignt reasonable 
justification be? Taat is good for four or five days' evidence and argument on 
cop omc. 


Ine easiest example you nave is what is now section 89 or tne Labour 
Relations Act. I believe any competenc, candid labour practitioner on either 
side of the lLabour-managment fence will agree taat amendnent to the statute 
caused an enorimous proliferation of cases before the poard and extended tne 
lengta of hearings. ‘hat is tne reverse onus section. The length of hear ings 
has quadrupled because you do not dare not to call a witness. in? Casessin o> 
wnich you would have called two or three witnesses before, you are now calling 
a dozea. That is one ot my concerns about tnose two clauses in 40a(2). 


Ms. E. J. Snith: Mr. Cooxe asked part of my question. I am restating 
: cE, ELE eee Rae : . . 
vir. Polsinelli’s point. We are trying to cnange and broaden. You said you 
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think possioly we snoula proaden the definition of bad faitn anu resolve it 
tnat way. We nave neard pefore that we are opening up tne need tor more 
jurisprudence to look back to; otherwise, we are creating a need for new 
cases, whica I completely accept. 1f you pring in a new law, you pring in a 
new history to be created. If you broaden tne definition of bad faith, tnen 
you do tnat for tne whole Labour Kelations Act rather tnan for first contracts 
only. 


Mr. M. Gordon: as I unuerstood the guestion, whnicn I tnink came fron 
Mr. Gillies, ne asked wnether woulda I have any objection to tnere being a 
somewnat more careful legislative definition of pad faith. 


Ms. E. J. Smith: I think it was tir. Cooke ana he talked about 
broadening tne definition. 


Mr. M. Gordon: In any event, 1 assume from that we would get a 
Section that would not teli us what oad faith means but would say something 
like, "Bad faith' includes...." 


Ms. E. J. Snith: Recognizing tnat tnis legisiation is in front of us 
because we wisn to go beyond bad taitn in tne case of first contracts, tnere 
is a deliberate intention in tnis bill to say tnat in first contracts we will 
go a little further to try to oring a contract into being because people are 
inexperienced. 


Mr. Mackenzie: Wnen you say ''beyond pad faith,'' do you mean tougher 
than bad faita or modified bad faith? 


Ms. E. J. Smith: Less tough. Modified -baa faith: 


It opens up aew histories to determine what that ineans. Hence tir. 
Gillies's question to you was: "Do you have anytaing tnat could help us define 
tnis area we want to apply only to first contracts whicn allows something 
broader or narrower, depending on wnat you are talking about, put allows a 
little more Lenieacy beyond bad faitn?" Ihe negatives and positives. You know 
wnat I imean. 

® 

Mr. M. Gordoa: ‘The only xnown standard at tne moment seems to be bad 
faith. what is included within oad faith may well be excenaed. For example, 
Che small coatractor may nave a trade union representative arrive on his 
doorstep and say: "Here is the master contract. Sign it." The guy says: "I do 
not know wnat it is. I want to reaq it. 1 do not want to sign it." The rep 
Says, ‘Sign it or you guys are off tne jop.'' That happens. The fellow says, "I 
want Co nave some cnanges there to retlect my litcle wee contracting company.'"' 
The rep Says, quite properly: 'fhat is tne agreement. Sign it.'' Is that pad 
‘faith? 


Ms. E. J. Snich: I want to assure you that in all these hearings we 
nave veen looking as closely at the smaller employee with the big union as we 
nave at the reverse. Your example of an overweignting of power is something, 
wnichever side has it, we are looking at and trying to deal with. 


Mc. M. Gordon: The catcn 22 in my example is that if tne small 
employer is aole to estaplish tnat tne union has engaged in pad faith tne 
first time round, wnat is his remeay? His remedy is to zo to interest 
arbitration, and any responsible counsel is yoing to tell him: "You are out of 
your mind to go to interest arpitration. You are going to get killed." 


R-L5 
Ms. E. J. Smith: Now you are discussing wnether tne arbitration 
process is fair, and that is a separate subject. Also, | point out to you that 
construction is not under this pill. 


Mc. M. Gorgon: Sure it is. 


Mr. Taylor: Tae basics are in a package; tney do not occur 
separately. 


Ms. E. J. Snith: 1 mow tnat. I just wanted to say that because I-- 


Mr. M. Gordon: this will apply to tne construction industry sections 
of the statute, unless you exempt it specifically. 


Ms. E. J. Smith: It is exempted; that is my point. 
Mir. M. Gordon: Is it? I am sorry. 
Ms. E. J. Smith: 1 wanted to make tnat point for personal reasons. 


Mr. Gillies: it is in subsection 40a(18). Althougn that subject has 
not come up, I understand-- 


Me. M. Gordon: That is not in my copy. 1 am sorry; I am wrong. 

Ms. &E. J. Smith: I wanted to make that clear to you for my own sake. 

Mc. M. Gordoa: Thank you. I appreciate that. 

wc. D. 2. Cooxe: I want to indicate tnat Mr. Gordon is still the 
fascinating person and student of the law tnat ne was wnen I knew nim in law 
school in the 1960s. I certainly appreciated nis brief in particular; it was 
weil done. 

Mr. Callahan: Can you teil us more aoout niin? 

mc. D. R. Cooke: I can, and I wiil Later. 

Mr. Gillies: He speaks very higniy of you too. 

Me. Coairman: wir. Gordon and Mr. Crow, thank you very much for your 


presentation. It is truly a magnum opus and the committee will be examining it 
in nore detail. 


Inter jection: agnun wnat? 


Me. Cnairman: ity legal training gives me tnese kinds of phrases tnat 
roll off the tip of my tongue. 


Mc. Crow: Would you prefer copies of our opening statements? ‘They 
were not includea in the brief. 


Mc. M. Gordon: it 1s just a summary. 
Mr. Cnairman: Yes. 


Mc. Gillies: Me. Chairman, on a point of order: Ine question of the 
construction industry came up again. I contacted the people wno were in touch 
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with me and apparently Mr. Minsky, who is appearing next Wednesday with 
International Union of Operating Engineers Local 793, is going to be 
addressing the concerns of the construction industry. 


Mc. Chairman: ‘Thank you. The next presentation is by tne Canadian 
Paperworkers Union. Mr. Holder is here, I see, and Mr. Foucault and Mr. 
Hunter. We welcome you gentlemen to tne committee and appreciate tne fact that 
you have taxen the time and interest to prepare a brief for us. 


CANADIAN PAPERWORKERS UNION 


Mr. Holder: We are very pleased to nave tne opportunity to appear 
pefore you. André Foucault is on my right and Mike Hunter is on my left. I was 
going to read my presentation, put I saw Mr. Gordon make his. Rather than read 
it all, [ will try to follow tnat format, commenting on the main points we see 
in the act. I recognize tnat Mr. Gordon is now a friend of ours; I imagine 
that is because he makes a good living witn labour and without it ne would be 
in trouble. 


Me. Taylor: we could all say tnat. 


Me. Holder: I think there are other parts or legislation work that 
do not relate directly to labour; you probably wilt continue to have your jobs. 


3: 10 p.m. 


We are from tne Canadian Paperworkers Union. We are here today to speak 
to you about automatic access. Vur union covers 65,000 people in Canada and 
. roughly 20,000 in region LII, woich relates directiy to Ontario. I am tne 
vice-president of tne region, wnich covers Ontario and Manitoba. We cover a 
large section of converting. Converting deals witn scnool supplies, etc., as 
you will see in our brief, and with a large number of sinall units. We believe 
in the collective bargaining system and we do not want it altered. Wnat we do 
want is a fair voice for simall units in the act. In our presentation we talk 
about time delays, which are very costly for the union and its members in 
trying to optain a first-contract agreement. 


Our union does not nave oloody rlags to lay before the committee, major 
examples of major pattles on the picket lines of first-contract fignts. We are 
an ola, established union. We nave peen a Canadian union for 10 years. Betore 
we were a major mover in organizing, we were well established in plants tnat 
were organized years ago. We nave got into a large organizing scale in Canada 
in the past 10 years. At our end of it we find long, frustrating delays in 
trying to reach a first azreement. Many times it reacnes the point of no 
agreement and decertification after a year, without ever getting an agreement 
for those people wao joia the union. In our campaigns, tne average group we 
organize is around 70; tney are small umits. 


We have a unit called W. Hd. Snith, wnich will have been organized for 
one year this coming July. It nas been eignt months, and we are nownere near a 
collective agreement witn that company. We are now trying to find ways and 
means to bring them to the bargaining table to bargain in what we woulda 
consider to be good faitn. We nave all kinds of articles ana so forth tnat W. 
H. Smith, which nas just purchased Classic Bookshops, now is planning on 
merging the two operations into one. There nave been articles about their 
presideat in the newspapers. Of course, Classic nas not been organized, does 
not have a union and we nave not been able to maxe an inroad; so tne move by 
W. H. Smith will be into the nonunion section, wnich will circumvent any nope 
of getting a collective agreement there. 
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People do not join unions to end up veing intimidated out of a first 
agreement or to end up on strike. We do not organize people to take them out 
on strike. We organize tnem, after making contact witn them, bDecause they want 
a union, want proper representation and want to be able to present their 
arguments to management. we are not able to get that type of representation in 
our organizing and trying to get a first collective agreement. 


We want to talk directly about automatic access. we have been following 
the committee's work and reading some of tne presentations. We know what is 
coming down on bota sides. We do not see automatic access as something tnat 
snould pe feared in the legislation. ‘Ihe Manitopa experience is published and 
well documented. It has peen in effect for four years. Everyone is not running 
for automatic arbitration. Because the legislation is there, there is a 
serious effort to make both parties sit down and bargain in good faith. 


At present in the Ontario legislation there are two places tnat have 
automatic access. One is arbitration. The new arbitrations Act has automatic 
access. it nas a time period; it is 21 days to automatic. Experience shows 
that 75 per cent of the applications for that act are settled before they get 
to arbitration. I think tnat has proved wnat we are saying. Automatic access 
will maxe the parties sit down and pargain. It will stop the company lawyers 
from staying just within the fringes of being in pad faith. They know where 
tne level of pbad-faith bargaining is, the cutoff point, much better than most 
unions. 


Unions such as ours do not have lawyers on staff. None of our 
representatives or organizers is a lawyer. We have to take what is in front of 
us, read it and try to understand it. Altnough tne present legislation does 
not clearly state it, we believe it says you have to prove bad-faith 
pargaining. Tnat is where it is going to come down. It is going to pe 
extremely costly and, in our opinion, we would be better oif without the 
legislation. 


Ontario history snows that if we have to prove bad-faitn bargaining, we 
may as well not have an act because we are not going to gain anything from it. 
It is that simple and tnat clear. If there is a feeiing--and there must 
pe--that this legislation has to be altered then, as someone said earlier, why 
are we sittiaz here? We would not be sitting here if we did not feel there was 
a need for first-contract legislation. I do not velieve bad-faith bargaining 
is the solution to qualify for it. I do not believe the Eaton's situation 
would nave qualified under the present legislation. 


Going back to automatic access, there are no conditions whicn apply to 
an employer taking a vote on a final offer, done very quickly and up front. 
Subsection 40a(1) has no conditions. It is clear and precise. It is not used 
to beat either side to death, and I think tne record snows that. I do not 
believe this committee or the government snould pe fearful of giving us 
automatic access. It is now in two sections of the act, and in botn sections I 
believe it nas done the job it was meant to do. 


I do not believe the unions in Ontario are asking, and we are not 
asking, tor first-contract legislation witn automatic access to do away with 
collective bargaining. That is not tne position of our union or the labour 
movement in Ontario. We pelieve in collective bargaining, that the pest 
agreement is reached between tne two parties. The previous presenter talked 
about tne small contractor who is nailed with tne labour agreement. We are 
nailed many times by the same Lawyers, and a similar incident is with W. H. 
Snith wnere we are trying to get an agreement. We are running close to the one 
year when we can be faced with the decertitication application. 
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we met on March 3. The next meeting date the lawyer is available is 
April 4--one month and one day. He asked us to mail him the submission. would 
that be bad-faith bargaining? They can keep us going for ever on that type of 
tning and tne situation becomes impossible. 


If you take tne Manitoba section and the experience of its legislation, 
it is rumiing about 50-50. Not everyone is getting binding arvitration to 
settle the first agreement. If there were 20 cases, and I forget tne exact 
number -- 


3:20 p.ms 


Mr. Hunter: You may know that in Manitoba between 1982 and 1985 
there were 174 certifications. Of those, 20 resulted in applications for an 
arbitrated settlement. Ten of tnose 20 were resolved by the parties after 
having applied. Of the other 10, one was somehow thrown out for technical 
reasons and tie otner nine were resolved py an imposed settlement. I do not 
think the Manitoba experience really speaks to rampant use of the act simply 
because the parties--I am not going to judge their reasons--favour an 
agreement which is arrived at between the parties, as we would. The homemade 
one is the best. It is only in cases orf absolute necessity that recourse to 
this provision of tne act would take place. There is no question about tnat. 


Tne Manitoba experience speaks clearly to it. The people in Manitopa are 
no different from the people in Untario. They are Canadians, working people 
and management and they approacn labour relations in a similar fashion. The 
track record of the legislation in Manitoba should encourage Untario to give 
us what they nave, which is automatic access. 


Mr. Holder: Of all the first agreements our union has had in the 
past couple of years, where we nave nad large major units with large companies 
that we already had organized, we have had no difficulty getting a contract. 
However, you nave to keep in mind that we are dealing mostly with smaller 
units. In the smaller units dealing with independent companies, there are very 
few cases where we nave not had discnarges. ‘his was spoken to in tne previous 
brief. We then have to file a section 89, woich causes another long delay and 
starts to interfere with the collective bargaining. It is a form of 
intimidation of the people that have certified and want a union in this 
province. ‘Ihe delays in the process that take place leave tnat threat hanging. 


It is a very frustrating procedure. That is why we say today that we 
should deal with automatic access in the same manner as in tne other sections 
of the act and in tne same manner as in Manitoba. If it is clear and precise, 
tnen it will allow potn parties to sit down and reach an agreenent. I do not 
believe that we as a union will automatically take the approach: ''To hell witn 
it. We nave arbitration out there. we are going to apply for it."' Taat is not 
Our approach. 


As a union, we are not about to give away our collective bargaining 
rights--not now or at any time in the future. We are not prepared to give it 
up. However, when we do run into legitimate difficulties in collective 
bargaining, we have to nave tne legislation to protect those people. We 
believe that aas to be tnrough automatic access. It it were done tnrougn 
bad-faith bargaining, it woula make tne legislation useless. It is there in 
tne act now and it does not serve its purpose. 
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Our union also does not believe that it should automatically go to 
arbitration with automatic access. We believe it should go to the Ontario 
Labour Relations Board, and if the two parties mutually agree to go to outside 
arbitration, then it will go to outside arbitration. 


We also agree with the United Steelworkers of Anerica's submission to 
you. Its amendment to subsection 40a(15) said: "In arbitrating the settlement 
of a first collective agreement under this section, matters agreed by the 
parties in writing shall pe accepted without amendment, and account may be 
taken of all matters the board or board of arbitration considers relevant to 
fair and reasonable terms and conditions of employment under collective 
agreements."" 


It would not be constructive nor in the interest of a fair agreement if 
the Ontario Labour Relations Board or board of arpitration were to allow the 
behaviour of the parties to influence the contents of tne arbitrated 
settlement. Tnere is no room for punitive measures to be reflected in tne 
final outcome of tine process. 


It is necessary to have tnat amendment in the act, and we ask the 
committee to also give tnat its consideration. We would be glad to answer 
wnatever quescions the comnittee mignt have. 


Mr. Chairman: Thank you, Mr. Holder. You nave addressed a couple of 
the more contentious problems the committee will have to wrestle with when we 
come to dealing with the proposed amendments. A couple of members have 
indicated an interest in asking you some questions. 


Mr. Gillies: We really appreciate your presentation, Mr. Holder. I 

have just two questions. You made a point in your brief about the possibility 
that, after a party has made a request that the dispute go to the arbitration 
process, there could be an intermediary step whereby the board would see if it 
coula resolve the dispute before rendering a decision under subsection 40a(2). 


Mr. Holder: We are saying we snould nave automatic access, and the 
board would settle the dispute and act as the arbitrator, umless both parties 
agree to go to an outside arbitrator. 


Mr. Gillies: I am sorry, I ama little confused. Is this an extra 
step or are you saying tnat it would go to the board unless there was a 
specific request within the terms of the arpitration process that it go to an 
outside arbitrator? 


Mr. Holder: It will zo to the poara unless the parties-- 


Mc. Hunter: It basically reverses a procedure which is called for 
now. It is doing the opposite. 


Mc. Gillies: I have got you. So it is not an extra step at all. It 
is just a switch of that provision. 


I want to ask you one otner thing. We have heard a lot of positive 
comments about the Manitoba experience, especially from the labour groups that 
nave appeared. However, somebody who approached me yesterday said he felt that 
in the long run the disposition of the Eaton's case in Manitoba may not nave 
been a benefit. I do not know too many of the ins and outs of that case. I 
wonder if you can tell me anything you know about this. I am told tnat tne 
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arbitrator in that case gave a settlement that was in excess of wnat eitner 
party requested and, as a result, Katon's nas closed down part of tne store 
and laid off workers. Is that the case or are you aware of that? 


Mc. Holder: I am not aware of tnat. I nave not neard that they gave 
in excess and are closing down the store. The last I heard was that they are 
negotiating azain for the second collective agreement. 


Mc. Gillies: I will check it out. I thought you might be aware of 
that as you cover Ontario and Manitoba. 


Mr. D. R. Cooke: May I respond to that? If that did happen--and I 
confess total lacx of knowledge about it--tnat would be an indictment of the 
arbitrators in Manitoba, not tne process. That is something we find ourselves 
faced with at times, even in grievance arbitration. The previous presenter was 
involved in a case from tne company standpoint wnere an arbitrator came dow 
with a decision based on a ratner contentious and fundamental contract clause 
wnich neither ot tne parties could live witn. We recognized tnat and we worked 
it out. ‘that is all part of tne system. 


If that were the case in Manitoba and the award was disastrous from the 
economic standpoint of both parties, that is not an indictment of the 
procedure of applying for arbitration. 


Mr. Gillies: No, 1 did not mean to sugyest that. However, we nave 
had a number of presentations, mainly from the management point of view, 
Saying that under supsection 40a(15) there should be an ability-to-pay clause. 


Mr. Holder: With regard to the subsection on the ability to pay, 1 
ask any of you--and I realize you are not union organizers; maybe you were at 
one time or another--to name one union in tnis province that goes out to 
organize wita the intent of putting tne company out of business. Organizing is 
not done cheaply. Our society just does not lend itself to doing someth ing 
Cheaply. 


Wnat would be the purpose putting tne company out of business? We would 
not have the membership, the per capita or anything else to further organize 
and so forth. If tne key is tne ability to pay, I know of no union that would 
deliberately go out to snut places down. If I am organizing, or if Mr. Hunter 
is going out and organizing a place with fewer tnan 70 people, I do not know 
wnat would pe the purpose of shutting it down. 


We orgaaize many small unions. You nave said Eaton's shut down part of 
the store. In our opinion, we are pretty sure we could not win a bad-faitn 
bargaining case or we would have laid charges already against W. H. Snith. 
Because it has bougnt Classic Bookshops and they are now going to merge, we 
Know the movement is going to take piace pefore we have a first agreement, 
although we cannot prove it. The publicity will be that the Canadian 
Paperworkers Union put W. H. GSnith out of business. We did not put them out of 
business. They bougnt Classic. There is a long article from their president 
saying ne now has to rationalize the two companies. He is not going to 
rationalize to where the union is. That has not happened. 


Mr. Gillies: what will tnat corporate takeover do to your case? Will 
it derail it? Where will you be? 


3:30 p.m. 
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Mr. Holder: At present, it has taken a montn to get one date. ‘They 
now have offered us anotner date. 1 was just going through my brief. I have 
marked down that we are going to meet them again on April 1, and their lawyer 
nas offered us a second date of May 4. The information we have--and we are 
trying to confirm it--is that they will move their warehouses into Classic 
Bookshops in the early part of June, just pefore they are eligible for 
decertification. 


Me. Gillies: Is Classic organized? 


Mr. Holder: Classic bookstores in Quebec are organized; they are not 
organized in Ontario. We are talking about the warehouses. In Quebec, tne 
stores are orzanized, and they are all on strike by an independent union. 


Mc. Mackenzie: The strike at tne Irwin Toy unit was because after 
the board decision it moved a good deal of its operations to the otner Irwin 
plant nere in Toronto. It never did get back the activists. Inat is just about 
down tne drain now. 


Mr. Holder: We take pride in being a umion that wants to negotiate 
without third parties, and I tnink all unions do. In our experience, the 
automatic access to the first vote and the automatic access to speedy 
arbitration have improved the conditions wnere we were having extreme 
difficulty. For a number of reasons, both tnose things came up. It has been 
proven they are not working to the disadvantage of eitner side. 


Management, wnich has automatic access under the final vote, was very 
fearful of our getting some minor change in the Labour Relations Act for 
getting that. It has not worked that way; it has worked to the benefit of both 
parties. We believe automatic access in this first-contract legislation will © 
make poth parcies sit down and pargain seriously. If wnat you say is true in 
Mani toba-- 


Mr. Gillies: I do not know whetner it is. 


Mr. Holder: --then for nothing else, poth parties will negotiate, 
because if tne arbitrator can give you more, he can also give you less. 
Therefore, both parties are still going to try to reacn their own agreement. 
That is what the clear road to automatic access will give. It will give tne 
strengtns to voth sides to know they nad better do their job in-house, because 
if they go out of nouse, they are subject to change. 


Mr. Gillies: I have one final question. Mr. Evans, the director of 
tne United Food and Commercial workers International Union, was before us 
yesterday and made a very strong case for automatic access, as you nave. He 
went as tar as to say he would rather have no legislation tnan this as it is 
drafted here. Can you comment on that? 


Mc. Holder: I think I have toucned on it briefly. Our wion is 
organizing strongly in a lot of small units, and we know what bad-faith 
pargaining is. We nave laid many of tne charges; we have gone through half the 
route and never completed them. It nas been nearly a total loss. As far as we 
are concerned, if tne legislation remains exactly the way it is, it is not 
going to serve the purpose; it is going to bea disservice. All it is going to 
do is give a field day to lawyers. We do not believe any legislation should be 
written in that manner; so we are not in favour of it staying the way it is. 


Mc. Gillies: So you agree with Mr. Evans; you would ratner have 
nothing. 
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Mr. Holder: Nothing; yes, sir. 


Mr. Hunter: [I think on page 12 it says: 'We also wish to add that 
the bill as it is currently formulated may well cause a disservice for the 
very reason." 


Mr. Mackenzie: I neard wnat he said at the end. 


Mc. Holder: We believe that witn all the presentations that are 
before you tnere is a need and that access is tne key to settling tne 
disputes. Wnen the committee gets done, we are nopeful you wiil be able to 
influence tne writers to change the act. 


Mr. Hunter: We do not want to be dedicated py law to have to extend 
Our appearances before tribunals, boards and so oa just to continue the 
delaying parade we have right now. I gather you nave seen today some persons 
sitting in tnis chair prior to us, very able people who represent management, 
wno over the past 20 years, in some cases, nave made an exclusive career of 
presenting management's perspectives before the Labour relations boara. 


Our concern is that we are setting up one more long and expensive delay 
if the act is not clearly written. If nothing else, we are asking you to make 
sure tne language is as clear as possible--certainly automatic access makes it 
as clear as can be--so we do not end up in lengtny litigation and lengthy 
debates before the labour relations board to make the case we have to make. 


Mr. Callahan: Going to the question of automatic access, obviously 
we have heard from a number of union representatives, wno have always referred 
to the preamble of the Labour Relations Act, as nas Mr. Mackenzie, whicn talks 
about the question of collective bargaining between employers and trade 
unions. If you give automatic access, is tnat tenet of the Lapour Relations 
Act going to be met or is it simply going to be compulsory arbitration, as it 
were, because each party does not want to bargain; they just let it go down 
the line to arbitration, and there they are? 


Mc. Holder: I do not believe either party gains py not wanting to 
bargain. We want to bargain, and we want to create our own collective 
agreement. I oelieve management wants to do that. We are not in any way giving 
up collective bargaining. ‘he Labour Relations Act is still tnere. We have to 
follow a procedure after we are certified, we have to meet and we have to 
bargain. 


However, there are cases--and tnat is what we are talking about--where 
bargaining will not settle the dispute and where we are faced with 
decertifications and long legal battles. The evidence of bad-faith bargaining 
is before you. By inserting it into this piece of legislation, you are just 
extending tae battles to anotner field. That is not going to serve tne purpose. 


We are nere to serve a purpose in those cases where we cannot get 
agreement. There are people wno argue that everytning will automatically zo to 
binding arbitration. That is not true. That is not even happening now wnen we 
have automatic access to quick arbitrations. Everything does not go there. In 
Manitoba, everything is not going there. There is evidence tnat this is not 
LEEUe. 


Mr. Callahaa: Let us say tiat historically, through tne process of 
learning how particular’ arbitrators think--it is like judge-picking--you find 
now tne arbitrators will or will not award and tne strengths and weaknesses of 


Ree 


the arbitrators through tne process. let us say as a result of that, employers 
and trade unions decide tnat maybe it is better to go to arbitration and get 
this clause, that clause or whatever. 


Mc. Holder: In our presentation, we are saying we will zo to the 
board. Your picking of judges, maybe it is a little clearer in the case of 
judges; they sometimes get mixed up in the political field. Arbitrators try to 
stay in the middle of the road. They know that if they do not keep one side or 
the otner happy, if you are talking apout tne arbitration field tnat is out 
there now, they are not going to get any business from that; so they stay in 
tne middle of the road. 


Mc. Hunter: Wnat you are saying basically is that as a track record 
develops, some arbitrators may be more prone to have developed a penchant for 
a good seniority clause versus wages, and depending on what you are Look ing 
for and what is in contention, one party will be looking at this arbitrator 
because he has shown that kind of leniency while the otner party will oppose. 
However, it takes both parties to agree on who the arbitrator is going to be 
in the final analysis. Wnoever is cnosen, opvviously tney are prepared to live 
with their decisions-- 


Mr. Callahan: Not under tnis bill. Under tnis bill, you each select 
an arbitrator. Then, as I understand it, the two arbitrators select a third 
party as chairman. 


Mc. Hunter: Tnat is the sam as in grievance arbitration where there 
is a nominee procedure. The act does not provide for that; most collective 
agreements do. The nominee does not operate totally independently from tne 
union or fron the company to which he has been appointed to serve. | 


Mc. Callahan: Let us say you nave automatic access. Through this 
process the arbitrators, despite what you nave said about tnem trying to stay 
evenhanded so they get hired, if they start making significant awards, wny 
should anybody bargain? Way not go to arbitration? 


The thing I cannot understand is that, when I was on municipal council 
and we were debating the question of whetner we should settle or go to 
arbitration, the caution was always: "Do not go to arbitration. If you go to 
arbitration, they will kill you. The awards will be mucn higher than if you 
agree to it."' As a result, the mmnicipality just folded and accepted the 
terms. Are there different arbitrators, or what? 


Mc. Holder: In my opinion, the key matter tnis committee has to deal 
with is the fact that we are not dealing with outright collective bargaining. 
when we are talking about cases that are going to arbitration, we are dealing 
with an organization that does not want a union. ‘That is on tne first 
agreement only. On the second agreement, you eitner get it or you are not 
going to be there. 


Mr. Callahan: Precisely. 


3:40 p.m. 


mr. Holder: Tnat is why unions are saying, 'We are prepared to go to 
arbitration on this." We are not dealing with the normal circumstances of 
wnether we get a contract. We are dealing with wnether we have a union in that 
place, whether we are going to be unionized or not. That is tne issue that 
causes the fight. Tne Radio Shack issue was not necessarily over wnat was 
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going to be in the labour agreement; it was, ''You are not going to be inside." 


Mc. Callahan: That is tne gist we get from many of the ones we have 
heard, that a first contract could not be had. 


Mc. Holder: Tnen you cannot compare it to mmicipal arbitration 
versus collective bargaining or to my second labour agreement. I do not want 
binding arbitration on tne second labour agreement. Once we get over the 
hurdle of wnether there is a union or no union, we can bargain. We do not need 
the assistance of tne government except tnrough conciliation and mediation, 
and that is wnere all the agreements come down. A large imajority are settled 
without disputes, put we are not able to get over that ourdle. 


Mr. Callahan: All I am saying is that if you have immediate access 
and the things I have just suggested happen--we are attempting to direct the 
legislation precisely to the employers you are talking about, the ones wno 
have said, "I do not want a union, and the way I am going to avoid it is by 
not getting quite to bad faith, but getting just about there, motioning it to 
death in front of tne board and everything else and trying to run tne gamut ."" 
Those are the ones who, by the very nature of it, need to be addressed on that 
issue. By open access, as has been suggested by a number of groups, you could 
very easily scupper the entire premise of tne opening recitals of tne Labour 
Relations Act. 


Mr. Holder: I am sure tne people who deal as arbitrators will deal 
in the field the contract is in. If I organize an envelope factory in ‘toronto, 
Chere are many that are already organized, and tne arbitrator is going to be 
looking to tnat industry in handling and resolving that problen. He is going 
to know what the area range is in wages and benefits. Tnat does not mean. he is 
automatically going to go to those ranges, but he is going to know the field 
hetisein: 


I do not expect to organize a corrugated box plant in Metropolitan 
Toronto and nave the arbitrator give the rate of the Abitibi-Price news pr int 
paper machine plant in Iroquois Falls, which pays $24 an hour, to a small box 
plant in ‘oroato. I do not believe any arbitrator in his rignt mind would do 
that. There are very few fields that do not already have organized units. ‘The 
arbitrator is going to maintain his scope in that field, and then the company 
and tne union are going to have an extremely difficult time saying his 
settlement is not just, if it is in the field were they are competing. 


Keep ia mind that management nas always argued very faithfully to any 
union--never mind arbitration or anything else--tnat it has to be competitive 
and has to stay in the market it is in. I find it hard to believe tnat an 
arbitrator is going to look to some other field for a settlement. If I 
organize an eavelope factory, the arbitrator is going to look at envelope 
factories. If I organize a box factory, he is going to look at box factories. 
I just organized Revlon; ne is going to look at Max Factor. 


Mr. Callahan: Then there must be an entirely different situation 
tnat exists in private enterprise as compared to the public sector. 


Mr. Holder: I think there is. 


Mr. Callahan: In municipalities I have heard, and I am sure anyone 
wno has sat on municipal council has neard, them arguing when a small 
“municipality wants parity witn Toronto or som other big municipality. I nave 
never seen it happen because I do not think my municipality ever went to 
arbitration, put tney would say, "If we go to arbitration tnat is exactly what 
we will get." 


Rg 

Mc. Hunter: Tnat is a healthy fear. Wnile you are fearing tnat in 
your secret meetings, your in camera meetings, the union is doing the samme 
tning at the other end. Nobody wants to go in unless he absolutely has to and 
it is nealthy not to want to go there. If I can just turn that one around, you 


say, ‘Wnat if a trend develops where arbitrators seem somewhat generous in 
their awaras?" 


Me. Callahan: Do not get excited. 
Mc. Hunter: That is fine. 
Mc. Holder: He just talks witn a lot of action. 


Me. Hunter: What if that trend should develop in an unlikely way? We 
could go rignt around and ask, 'Wnat if a trend develops the other way?" 


Mr. Callahan: I agree. If the trend develops the other way, tne 
employers will want to go to automatic arbitration. 


Mc. Hunter: That is right because they have access to tne procedure 
as well as we have. | 


Mr. Callahan: Precisely. However, My nypotnesis still stands that 


eventually you get to the point where everypody goes to arbitration, nopody 
bargains collectively and you have defeated the wnole premise of tne Labour 
Relations Act. 


Mr. Hunter: I do not think history speaks to that. 
Mr. Mackenzie: Surely tnat is a wild and off-the-wall proposition. 
Mr. Callahan: Maybe. 


Mr. Holder: You are saying that if we have automatic access, it is 
giving all to the union. 


Mr. Callahan: No, I am not at all. 
Mr. Holder: You are implying it could be througn the arbitrators. 


Mc. Callahan: It is giving it to whomever sees tne arbitrators as 
coming down in a most favourable position. Both sides nave automatic access to 
arbitration. 


Mr. Holder: I do not believe that eitner side would argue in any way 
that the arbitrators are going to come down one way or the otner. What we have 
to have is the key to how we get to tne arbitrator. 


Mr. Callahan: rir. Mackenzie may be right. It may pe hignly 
speculative. We will not know for years to come, I guess. 


Me. Chairman: I think Ms. Smith wants to provide some balance to tne 
debate now. 


Ms. E. J. Smith: Keep in mind tnat what we are trying to find is 
sometning--using my negatives and positives correctly--that is less than bad 
faith wnich gives you access. We are trying to broaden the terins by whicn you 
may get access in first contract for the reasons given. We had representatives 


re 


of the Canadian Union of Public fmployees, Ontario division, here today wno 
suggested additions to clause 40a(2)(p). They thought tne addition of tne 
words ‘adopted by tne respondent without fair and reasonable justification 
within the labour relations context" would improve it. That was their 
suggestion. 


I put that out because you have imade a rather strong statement here, and 
I am sure I an going to near it repeated back to me in the House, that if this 
is all you can get, you would rather nave nothing. I do not know if you 
Sincerely meant that or if you nave tnougnt about it, put it is a pretty 
strong statement. I am asking if you nave any positive suggestions for now it 
can be improved. 


Mc. Holder: It is a strong statement and I an prepared to support 
it. I do not pelieve the government is not going to come forth with the bili. 
It you come forth with tne bill and you are going to leave it that the only 
way we can get access to an arbitrator is by clear and decisive bad-faitn 
bargaining cnarges, I would rather have no pill. I think that is wnat you are 
effectively doing. 


Ms. E. J. Smith: We are trying to say that clause 40a(2)(b) is not 
bad faith. 


Mr. Holder: You have not succeeded yet. 


Ms. E. J. Smith: That is a different statement; that is why I am 
interested ia claritying it. Your position is that clause (b) as it stands 
only defines oad faith once again. However, the intention of clause (b) is 
to--I keep saying to broaden bad faitn and getting corrected, because we are 
actually making it less than bad faith, if you want to get on it. 


Mc. Holder: If the goverment spells out clearly and decisively that 
bad faith is not tne only qualifier and lets us know what the qualifiers are-- 


Ms. E. J. Snith: If it is the intention of the government tnat 
clause (b) go beyond bad faith, the intention of clause (b) would be something 
you would be in favour of. You are simply saying you would rather not have the 
bill because it does not express properly tne intention. 


Mr. Holder: Right. If tne bill says section 15 is the oaly way to 
get there-- 


Ms. E. J. Smith: Tne bill does not say that. Your interpretation of 
the bill is tnat it says that. 


Mc. Holder: I realize tnat. 

Ms. E, J. Snith: That is open to interpretation; put it that way. 

Mc. Holder: Under tne present interpretation, we believe it is only 
bad faith and we would rather not have the vill. If the government very 
Clearly clarifies its bill with amendments that will not leave it up to debate 
of the previous presenter--because I nave been debating with nim for years-- 


Ms. £22) wonith: Tpismeic.4i now: 04 lile. 


Mr. Holder: Yes, put I am saying it will be open for debate the way 
it is at present and we believe there is no avenue to win except througn bad 
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faith. ALl the rest is just intent, and intent is not good unless we clarify 
it in the law the same way that bad faith is clarified. 


Ms. E. J. Smith: Those on the other side, management people, tend to 
point out continually to us that we will have to establish new jurisprudence 
for clause (b) and that in fact seems to recognize that clause (b) is 
something, new. 


3:50 p.m. 


Mr. Holder: I find it very difficult to believe that we are going to 
draft a new bill that is going to give access to a new procedure tnat should 
not have some new jurisprudence. 


Ms. E. J. Smith: It will nave to, but that is only after the act. 


Mc. Holder: There is nothing wrong with that. The previous man, 
arguing that it has to be only with wnat is established, is out of order. 
Anything new should have some new argument. 


Inter jection: Maype we snould nave an interpretation of what it 
means. 


Mr. Polsinelli: Mr. Holder, I woula like to follow on Ms. Smith's 
comments a bit further. At present, if your union attempts to reach a first 
collective agreement and you are unsuccessful, effectively tne only remedy you 
have is to strike. 


Mr. Holder: Tnat is right. - 


Mr. Polsinelli: If this legislation is introduced, no matter now 
little you may perceive it to give you, it gives you something more; it gives 
you an option other than the right to strike, wnich you nay wish to pursue. 
You would have the option of either attempting to get access to arbitration or 
not pursuing chat and being left witn what you had initially. While 1 disagree 
with you, even if tne test is established as being a bad-faitn test, there 
would still be something that you did not have before. How can you justify not 
wanting it at all? 


Mr. Holder: Tnat is in your opinion; to me, it would be nothing. We 
nave many cases in small units, and I would say 99 per cent ofthe small wits 
are nandiea oy lapour lawyers, strictly because tney did not nave unions. ‘hey 
do not nave a clue about the act or anything, so they go out and hire a 
lawyer. All of tnose lawyers know exactly wnere to stay on tne line. 


Waat you are telling me is that 1 am now going to take an act, and even 
if it only gives m bad faith, I am going to go to collective bargaining--the 
live one rigat now is W. H. Smith and I have a couple of others; we have a 
number of then that are running into a year--and I have my rights right now, 
if I have the muscle, if you want to use tnat word, to strike. 


Keep in mind that when you organize small units, those people are not 
being organized to strike. Nine times out of 10, they are working for the 
minimum wage or just above, tney have no seniority rignts, etc., and they join 
a union to try to get some of that into a labour unit. ‘The last thing in the 
world they want is to be on strike. 


R-28 


Mc. Polsinelli: 1 do not disagree witn that, but the only thing I am 
saying is-- 


Mr. Holder: For Mr. Holder to take tne strike becomes a very thin 
es aap of wnether we can or cannot. If I cannot strike, I am faced witn a 
ecertification in a year, because tnere are many other imtimidating things 
wnich can occur during that year. 


Mr. Polsinelli: I am familiar with tnat. 


mr. Holder: wnat you are saying is that 1 should now agree to a 
piece of legislation that will give me one more step. Do you know wnat it 
gives me? It gives me one incre step to a legal battle before the labour board, 
which will taxe an additional year. 


Mr. Polsinelli: Not according to the time limits of this act. 


Mr. Holder: I am going to have to battle. wnere are the time Limits 
to prove whether it is bad-faith bargaining? When I go to the labour board and 
File my-- 


Mr. Polsinelli: I umderstand wnat you are saying. Let me rephrase my 
question. What rignts that you have at present would this legislation take 
away ? 


Mr. Holder: It does not take away, but what does it give me tnat I 
do not have at present? 


Mc. Polsinelli: It gives you something, I tnink. 


Mr. Holder: No. It gives public relations work to the public. It 
gives nothing to tne smali units that want a first labour agreement. It does 
not give me anything. If you are telling me that one more step to prove 
pad-faitn barzaining, wnere history nas proved it is tne hardest tning in this 
province to win, is giving me something, then it is not worth it. 


Mc. Polsinelli: No. We are becoming argumentative. I am saying there 
is a ditference of opinion on tnat issue as to whether the test is pad faith. 
I clearly do not pelieve it is a test of bad faitn. However, that being said, 
the only point I am inaking--and I think you agree with me--is that since it 
does not take away any rights from you, it either gives you something or it 
gives you nothing. 


Mr. Holder: It gives us nothing. 
Mr. Polsinelli: That is your opinion and that is the debatable point. 


Mr. Holder: You asked for my opinion. It gives me nothing, so we do 
not need it. 


Mc. Polsinelli: No. I am saying it either zives you something or it 
gives you nothing. 


Mr. Mackenzie: I do not «now way we are delaying our hearings at 
all. If the position is tnat hard and fast, we might as well nave tne Friday 
session and zt this over witn. 
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Mc. Callahan: I have a supplementary. It seems opvious that access 
is the major issue nere. The government has presented a particular section. If 
an interpretation by a vody higher than the Ontario Labour Relations Board 
said clause (5) was sometning less tnan bad faitn, so that the labour 
relations board, being lower than the High Court of Justice or the Court of 
Appeal, would be required to recognize that fact and apply tnat principle, 
would you be satisfied with that? 


Me. Huncer: Woy would you want that? Why would you be satisfied witn 
that? 


Mr. Callahan: Just a second. I an asking you the question. Suppose 
it were determined, not by Mr. Polsinelli, myself or various witnesses at this 
nearing, that it is not as mucn as bad faitn. I tnink it is possible and I ask 
that legislative counsel check througn the Courts of Justice Act to see 
whether there is provision for a reference to be made to the Court of Appeal 
of this province to determine wnether subsection (b) gives something in 
between bad faith and automatic access. 


Mc. Hunter: Way would you as law drafters, and you are law drafters 
in session here, be satisfied with something as ambiguous as that? 


Mc. Callahan: Suppose a higher court that governed future decisions 
by the Ontario Labour kelations Board said clause (b) was something less than 
bad faith. We have heard from some of the witnesses, and some of tnem were 
lawyers. I cannot ranember whether tney acted for employers or employees. I 
suspect they acted for both sides. They have given differing opinions on 
whether clause (b) is something less than pad faith. If a court on a reference 
_ said that was the case, would you be satisfied with that? Would you be 
satisfied taat you had something less than bad faith to argue at tne board in 
getting access to arbitration? 


Mr. Holder: For us to be satisfied with something less than bad 
faith, we believe tnere snould be amendments to tnis act that clearly spell 
out a number of other steps. 


Ms. E. J. Smith: Can you suggest them? 
Mr. Callahan: Excuse me for a second. 


Mr. Holder: Waat do you mean by the courts giving us a reference to 
clause (b)? Would tney spell out what clause (b) means or just that it is 
something less than baa faith? 


Mr. Callahan: They would interpret wnat clause (b) says, and as I 
understand it, that interpretation would be binding on a tripunal such as the 
Ontario Labour Relations Board. I do not know whether it can ve done with this 
legislation, put it has been done witn federal legislation tnat has directed a 
reference to the courts. The courts nave interpreted tne legislation so tnat 
everybody knows where it stands and you do not have to keep going to higner 
courts on individual cases. 


Mc. Hunter: You are trying to do the same tning you are afraid we 
are going to do. You are passing on the responsibility. 


Mr. Callahan: Not at all. 


Ms. E. J. Smith: We are trying to define something. 
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Mr. Callahan: We are trying to define it and satisfy tne proponents 
coming before this legislative committee tnat tne legislation as drafted is 
something between bad faith and automatic access. 


Mc. Holder: If you are trying to define something between bad faitn 
and automatic access, are you telling me that witn all the wisdom that exists 
in this puilding, we have to go to tne courts to add clauses (b), (c), (d), 
(e) and (f), that this would be necessary to spell it out? 


Mr. Callahan: The government's position is that clause (b) is 
something less than bad faith. It is obvious that because of the divergence of 
Opinion we aave received from various witnesses, the witnesses are not 
necessarily going to be satisfied by us humble individuals saying that. 


Mc. Taylor: Tney do not nave confidence in the infinite intelligence 
of big govermnent. 


Mr. Callahan: If tnere is a process through which it can be referred 
to the courts and tney define it and confirm what we say-- 


Mr. Holder: If the government believes clause (b) is something less, 
then it should have no difficulty putting an amendment to the act tnat 
stipulates wnat clause (b) really means. Wny write it so it is cloudy? 


Mr. Callahan: In any event, pernaps I can ask for that information. 


Tne Acting Chairman (ir. D. R. Cooke): Ms. Gnith nad a 


supplementary. She asked whether you could suggest what it should read. 


Mr. Holder: we did not come today prepared to supmit an act. We 
believe that to do the job properly on first-contract legislation, it has to 
be separated oy tnis committee. We are not dealing with collective bargaining 
as a wnole; we are dealing witn union-nonunion. That is the principle we 
really fight for on first contract. We believe in that case tnere should pe 
automatic access. We did not come prepared to make amendments to that position. 


ae. 


Tne Acting Chairman: Are there any otner questions? Thank you very 
much. It was a very stimulating presentation. 


Mc. Holder: Tnank you very much for giving us the opportunity to 
appear. 


Ine Acting Chairman: We now have the Board of Trade of Metropolitan 
Toronto. 


Mr. McCracken: Mr. Chairman, tne chairiman for tne presentation on 
behalf of the board is going to be a few minutes late. Is it possible to have 
a few minutes until he arrives? 

The Acting Chairman: Sure. We will propably welcome it. 


The committee recessed at 4:02 p.m. 


4:17 p.m. 
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Mr. Chairman: Unless there are some opjections from committee 
members, I think we should proceed. 


Mr. D. 2. Cooke: I do not think the Conservatives would ever be 
missed. 


Mc. Cnairman: Now, now. we have with us tne Board of Trade of 
Metropolitan Toronto. I welcome them to the committee. We appreciate that they 
have come and have prepared a submission, wnich we all nave. will you 
introduce your delegation? 


THE BOARD OF TRADE OF METROPOLITAN TORONTO 


Mr. Dunsmore: Thank you. My name is Dunsmore and I[ ama 
vice-chairman of tne labour relations committee of the the board of Trade of 
Metropolitan Toronto. I have with m my colleagues, Bob Goudie and Grant 
Clark, who are also members of this committee and have participated in tne 
consideration of the bill and tne submission we are making to you. 


You may know from other submissions tnat tne Board of Trade or 
‘Metropolitan Toronto has been a voice for tne Metropolitan Toronto business 
community for a suostantial period of time, well pefore any of us were alive; 
it was created in 1845. To my knowledge, it has always sought to contribute to 
your considerations on various legislative proposals. 


At present, our membership exceeds 15,000 persons. You will appreciate 
that it represents a substantial cross-section of botn large and small | 
employers in the metropolitan area. We have many of the national employers who 
-are of very large size, but we also have innumerable small employers who may 
well be more substantially affected by the import of this proposed legislation. 


With tnat in mind, it is our intention to nighlignt certain of the 
provisions that we put to you in our submission. We invite your comment, 
criticism and inquiry as we go througn it, if tnat is your pleasure, Mr. 
Chairman. 


Mr. Chairman: It is customary to wait until you are finished. We 
find that expedites the process. 


Mc. Dunsinore: If it assists any of you witn respect to note-taking, 
I intend to begin at the beginning and make certain comments as I go through. 


It goes witnout saying tnat, representing a business group as we doy Le 
is important to assert that, in our view, tne collective bargaining system 
currently operating within this province operates well. In addressing labour 
relations provlems in tne bargaining context, again we are of the view tne 
Qatario Labour Relations Board already has a substantial capacity to deal with 
tne problems pefore it. 


That said, if the Legislature in its wisaom decides it ought to 
intervene in some way, it should do that with as little restriction as 
possipole on tne freedom to bargain and negotiate collective agreements. In the 
balancing of the interests of the parties, which I think everyone may agree 
has been a consideration in Ontario labour relations law tor many years, it 
must ensure tnat the legislation is not utilized for tne purpose of fur ther 
organizing beyond wnat would be normal, nor should it enhance what I may call 
breakthrough pargaining, in other words, providing the opportunity for either 
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party to say: "We want terms that are substantially above wnat exists in our 
industry. If we do not get them from you at the bargaining table, we will go 
to arbitration and see how well we can do there." 


In our submission, that type of imbalance, that abdication of the 
bargaining responsivility to people at the labour relations board or through 
private arbitration, would be inappropriate to encourage. We return to tne 
observation that free collective bargaining, or bargaining, is better than 
imposition. 


With respect to the fact that it is tne intention of tne government to 
move ahead with this legislation, we say you must not be misled, nor should 
the people woo will be tne beneficiaries of this legislation ve misled, into 
thinking it is the be-all and end-all. It is to address only the introduction 
of the relationship between the parties; it is to create only the first 
agreement. 


In our submission, again, the balance imist be such that people do not 
misconceive their rights or privileges, only to be faced in a second agreement 
with tne type of economic conflict wnich this government seeks to avoid tne 
first time around. It is in that context particularly tnat we have provided 
you with quite a suostantial appendix, whicn is an analysis of the success of 
first-agreement arbitration across Canada. It is from that appendix that we 
derive the figure tnat in only 43 per cent of tne cases of first-agreemeat 
arbitration award has there been success in a continuing relationsnip. It is 
important, in our submission, to recognize that the type of intervention 
proposed here has not always been the most successful in producing a long-term 
relationship between the parties. 


Ultimately, two prongs are to be considered. The first is how much 
knowledge and understanding of what is going on tne employees involved 
actually have. Do tney have the knowledge or not? ‘lo use the words of 
Professor Weiler, wno is quoted on page 3, they have been flim-flammed into 
unionizing and they do not really understand the test to whicn they will ve 
put. That is the economic test or, as Professor weiler says, the "'crucible of 
the durability of the union is the economic test." 


That is the first problem. They must understand ultimately that they 
remain to be tested, and the real support of the employees must be 
demonstrated. 


The second aspect of consideration is, surely again, tne balance between 
the parties and tne fact that tne first agreement, if created, must be one 
that is reflective of wnat is going on in tne appropriate industry. Is it 
reflective of what the parties would nave achieved if tney had otherwise 
bargained for the first collective agreement? It is perhaps tnose two reasons 
wnich may be said to have created tne substantial failure rates that you find 
in tne other provinces. 


In attempting to be more specific about tne proposals that nave been 
made, there is a section o page 4 under tne title, "The Applicant Must Have 
Clean Hands."' We make this observation about subsection 40a(2): It appears to 
us that the test that will be before the board in the first instance, in 
substantial part, is what the respondent has done, and not wnat botn parties 
have done. If that is to be the case, the way the legislation reads, it will 
simply be a norse race to see wno can get nis application in first. 
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Surely it must always be a balanced consideration and, therefore, it 
ought not to pe a race between one or the other party; it ougnt to be a 
situation in which the conduct of both parties is considered. 


This is important, because the way we understand the legislation is that 
it will be a privilege to receive the opportunity to go to arpitration. It 
will depend upon the discretion of tne board in the circumstances. We say 
there ought to be a specific alteration in subsection 40a(2) to obviate tne 
concern witn respect to its being only the respondent wnose conduct is tested 
in the legislation. 


You will see in subsection 40a(2), clauses (b) and (c) particularly, the 
references to the uncompromising nature adopted by the failure of tne 
respondent. Surely those matters ought to be considered with respect to tne 
conduct of both parties. 


One way to deal witn that is simply to obligate tne applicant, the one 
who is seeking the exercise of the privilege, to come tnere with, as lawyers 
would say, clean nands, to have conducted himself in good faith tnroughout the 
bargaining process. We have provided you with our proposals for amendments, 
which you will find at tne top of page 5. 


4:30 p.m. 


Another concern we nave about subsection 2 deals with tne issue of 
reasonable justification, whicn is addressed in point 4 on page 5. We say that 
in addressing the balance of the parties reasonable justification as a 
standard is too broad. It should be more appropriately restricted according to 
the standards of tne industry involved. 


We say that for two reasons: (1) it will guide the Ontario Labour 
Relations Board in its determinations and (2) it will guide tne parties in the 
way they bargain. We understand this legislation not so much legislation to be 
used but legislation that will encourage tne parties to resolve their 
negotiations between themselves. If tnat is the case, then they must 
understand tne standards they will face if confronted with arbitration. 


Another consideration, which we will refer to again when we come to the 
criteria to be used by tne arbitrator, is tne spectre of what may be called 
social innovation. The idea of someone achieving breaktnrougns, or taking new 
steps in a particular industry througn a first agreement, is inconsistent with 
the concept of simply getting the agreement started, which we understand to be 
tne essential purpose of the legislation. This is not a place where people 
ought to be achieving innovations in an industrial environment or Labour 
relations context. 


More particularly, if there are to pe innovations, they should be tnings 
recognizing the concept of freedom of bargaining that tne parties ought to 
freely agree to and not things that ought to be imposed upon them. This is not 
a circumstance where something or other may be said, for example, in the 
hospital field or tne fire department field, but wnere arbitration is 
mandatory at all times. 


For those reasons we think it would be appropriate to amend the 
observation in clause 40a(2)(b) with respect to reasonable justification to 
add the words "according to the standards of the industry involved." 


In point 5 on page 6 we make an observation about final positions based 
on what some of our inmembers have experienced. It is premised on tne basis that 
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the essence of the legislation is to encourage the parties to resolve tne 
matters themselves. With that in mind, it is important to opligate the parties 
to articulate their final positions. Invariably, you will find in the hospital 
field, or in other fielas where arbitration is a regular practice, that offers 
are regularly put without prejudice. You may be faced with every issue that 
was on the taple at the beginning of pargaining being on the table when you go 
to arbitration. That is inconsistent with the concept of narrowing issues, 
wnich is surely wnat bargaining is about in any context. 


The idea of obligating tne parties to stipulate tneir final position at 
tne beginning of this process will be helpful because (1) it ties tne position 
down, (2) it identifies it clearly so the per pies know exactly where they are 
apart and (3) in accoraance with your helpful proposition about tne use of the 
mediator, it will assist the mediator to get on more quickly with attempting 
to resolve tne matter. 


In point 6, we say publisning tne first decision of tne board would be 
extremely helpful to the parties because it will more clearly identify wnere 
the deficiencies of eitner side are. More time ought to be given for the 
parties to consume the decision and make their own best efforts to resolve the 
matter. Our understanding of tne legislation is tnat it is to encourage tne 
resolving of matters between the parties. In that context, it is much Like the 
Human Rights Code, which is not so much to prosecute people as to set tne 
standards by wnicn conduct ougnt to be carried out in Ontario. 


We have also given you our position in point 7 on what we call 
accountability. Essentially we say you ougnt to turn around tne proposal as to 
who will hear the cases if the parties cannot agree. Because of the 
legislative accountability that exists to some degree and the fact that the 
regulation of labour relations agreements in this province is done by the 
labour board, we say it ought to be that board to which we can come at least a 
second time. If other proplems arise, the responsibility should fall to that 
board rather than to the independent arbitrator. without furtner comnent, we 
leave that consideration for you. 


Item 8, the first paragraph: Clause 40a(4) (a) is simply a tecnnical 
problem. In our view, tne way the timing is articulated in the legislation is 
unfair. [t gives one party four or five days more to prepare for tne 
arbitration in quite a difficult process. There are two ways to deal witn it: 
either make tae time a little longer or alter tne legislation as we have 
proposed. 


We also observe taat the time limit of 45 days perhaps is insufficient 
to permit the proper hearing and drafting of complicated collective 
agreements. We recognize that in certain circumstances it will be 
straightforward and most of the matters will have been agreed upon. However, 
there is no doubt tnere may be matters where everything is outstanding. 
Because this is a first agreement, nothing has ever been dealt witn in wr iting 
before and tnere are no precedents in a particular industry. For example, in 
the trust company industry in Ontario, there is only one collective agreement. 
For many companies, there would be no collective agreements and no precedents 
at all with waich to deal. Consequently, tne very articulating of the 
documentation will oe problematic and the issues will pe more difficult to 
grapple with, because they have never been addressed before. 


A most significant problem, in our view, is identified on page 8: 
"Return to Work.'' I know you have received representations with respect to 
tnis before. There are several concerns about this. The first one is that the 
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instruction of subsection 40a(11) of the legislation at present is that every 
employee who aas been on strike or locked out has to be reinstated in his 
employment. We simply say to you, what happens if there is no employinent to be 
reinstated to? If tnis arbitration process is the result of a substantial 
strike that is now to be resolved by arbitration and if that strike has been 
effective, tnere will not be jobs. In many industries with long-term contract 
propositions, the contracts will have gone elsewnere. There will not be work 
available. 


Surely the intent of the legislation was never to oblige the employer to 
reinstate people to jobs that do not exist. That is not dealt with in the 
legislation, except to tne degree tnat there is tne observation tnat you do 
not have to reinstate people to jobs that nave been permanently discontinued. 
What happens if they have been temporarily discontinued until the next 
onslaught of contracts comes in six months' time? What nappens if tne employer 
wants to get into tne business again and does not say ne has permanently 
discontinued that? Is he obliged to reinstate them, notwithstanding that he 
has no work? surely that is not the concept of tne legislation. The idea is to 
return people to work as best the employer can. 


Taen we get to the next concern with respect to reinstatement, and that 
is the proposition that this reinstatement is to be done on the basis of 
seniority. Seniority is a nice way to distinguish A from B, but it does not 
help the employer much if the most senior people are incapable of doing tne 
work that must be done. You have not set a standard in this legislation that 
would test the people returning to work on the basis of their ability to 
perform the work that is. available. Tnat is not an unusual standard in any 
normal labour relations context, and it is one we urge you to reconsider. We 
have set out our concerns witn respect to tnis at the pottom of the page. 
Indeed, we have provided you with some recomended amendinents. 
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Also, on page 9, we suggest clause 40a(11)(p) be amended by adding, 
after tne requirement witn respect to reinstatement by service, ''provided the 
employee has the immediate ability to perforin tne work required." Tne reality 
is that the enployer is not going to be able to get back to work if he cannot 
get people wno can do the work immediately. That is wny that is there. 


Surely in terms of the balancing concept of labour relations in Ontario, 
the work is presumed to be done efficiently and at a profit. Hnployers in this 
province are not social agencies. They are not there simply to fund employees; 
they are there to make a profit. You are addressing this essentially to 
private industry. Tne people we represent want to urge upon you as much as 
possible that the concept of profit-making ought not to be interfered witn by 
overzealous legislation or legislation that has not addressed some of the more 
specific problems. 


Another serious consideration with respect to reinstatement is the idea 
of employees aaving impunity from misconduct. The legislation does not address 
the question of what happens to somepody wno has beaten anotner employee in 
the course of the strike, destroyed company property or misconducted himseif 
in some other way with respect to his employee responsioilities. we also nave 
rulings fron the Canada Labour Relations board, most recently in the Pacific 
Western Airlines case, tnat say if an employer acts to fire or discipline an 
employee during a strike, it is an unfair labour practice and cannot be done. 


Tnis legislation, coupled witn that type of ruling, says an employee can 
do anything he darned well pleases, subject to being charged criminally, 
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during a strixe or lockout. Surely tnat is not tne standard py whicn employee 
relations between parties ought to be tested. That is not the standard that is 
articulated in this legislation. he standard is that tnese relations between 
the parties will be tested by arbitration. 


With tnat in mind, we have proposed tnat there be an amendment with 
respect to reinstatement. It is set out at the pottom of page 9 and the top of 
page 10 and stipulates that there be a provision for discipline for conduct 
during the period of strixe or lockout. Notwithstanding that there is no 
agreement, it provides for the arbitration of those matters under section 45, 
which you all know is called tne speedy arbitration process in Untario whereby 
the ministry appoints an arbitrator to hear the matter within 14 days. 


I urge those matters upon you. They are of substantial concern to the 
constituency we represent. 


Item 10, with respect to the freeze, simply observes tnat it is 
inconsistent with the rights of the parties at present. The law now provides 
that employers or unions are entitled to alter tne terms or conditions under 
wnich they operate once a legal strike or lockout occurs. The way we read this 
legislation is that although tney have that right, if they do go anead with a 
variety of alterations, they will have to flip-flop back once it is determined 
that this legislation should come into effect. 


A similar concern relates to the question of retroactivity, wnich we 
deal with later in the brief. The proposition is that tnis bill be retroactive 
for a substantial period of time. The concern we identify is that for quite 
some time, a number of employers and unions have been apie to alter some of 
the terms and conditions of employment. This bill would say notwithstanding 
all those legal rignts, you must. go back to whatever you had; it could be up 
to two years ago. 


Surely that nas never been the intention of the legislation, for one 
particular reason. This legislation will set a code of conduct for parties who 
are bargaining first agreements in tne province. In our submission, it ought 
to set a clearer code of conduct than is currently provided in the pill. That 
deals with tne question of the criteria for arbitration. If you are setting a 
code of conduct, it is based on the premise that if most of the parties 
understand taat code from the outset, the likelinood is that they will be able 
to resolve their agreements because they will address tne matters tnat would 
otherwise confront them at arbitration. Witn respect to the Ontario Labour 
Relations board or the aroitrators, tne thesis nas always been that your own 
deal is much oetter than an arbitrated deal. 


It is with that in mind tnat we have given you the propositions witn 
respect to tne criteria for arbitration. We say it is very important that the 
parties know in advance wnat considerations are liable to be made. we observe 
that, in particular, they will pe economic considerations. We say they ought 
to be economic considerations with respect to the individual's competition. 


On that point, as most of you know, wnen the labour board in Manitoba 
awarded the Eaton's contract some time ago under its legislation for awarding 
first-agreemeat arbitrations, it was inmade without concern for the competition. 
Eaton's announced it was going to be uncompetitive as a result of awarding the 
terms and would not be able to rium a full retail store. It announced the 
layoff of approximately nalf of the vargaining unit. Subsequently, the union 
and the employer joined together and essentially eliminated all tne 
noncompetitive terms the labour board had awarded originally. 
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I simply point that out as an example of wny it is important for tnis 
body to communicate clearly useful criteria to tne arbitrator or the board of 
arbitration. At the same time, those criteria will be extremely helprul to 
those wno must bargain. No wise person is going to ignore the criteria he is 
liable to face at tne labour board wen he is doing his own bargaining. It is 
with those things in mind that we make our recomnendations, beginning on page 
ll, that you first address the competitive situation in which the individual 
finds himself. 


In dealing with tnat, it is not hard to opserve tnat employers compete 
with both union and nonunion companies. Notwithstanding that, this legislation 
does not allow for any consideration of tne nonunion companies. It simply says 
the board is to have concern for similar terins negotiated through collective 
bargaining for employees perforining same or similar functions. let ine simply 
pose to you the trust company example again, where there is only one trust 
company in tne entire province that is unionized. 


Let us take a situation wnere tnere may be no or very little 
unionization in an industry, or a situation where it is asserted that, in 
considering tne relations that ought to be stipulated in the financial 
industry, the proper consideration is that which is unionized, the credit 
unions in Ontario. 


The first thing you imst know apout the credit unions is that many of 
them are directly related to unions, spawned by unions, and negotiate witn a 
board of directors that is made up of union representatives. Without question, 
_ you will find that in nearly all credit union collective agreements, the terms 
are very substantial and indeed in line witn whatever company is tne one to 
wnich tney are related. For example, the Steico credit union nas terins and 
conditions of employment that are similar to Stelco's terms. That is not to 
say those would be the appropriate teris for any of the other financial 
institutions in the province. 


Tne proposition we put to you is that the obligation here ougnt to be to 
consider the terms and conditions of enployment involved in tne industry, 
because you nave to address tne people wita whom the company competes and they 
are not totally unionized companies. with tnat in mind, we nave provided on 
page 12 some proposals for amendments to deal witn the relative industry, the 
cost of the proposals and the economic and competitive conditions within the 
relative industry and community. 


Turning to duration, we ooserve that the proposal for a two-year 
agreement is inconsistent witn all the legislation on tnis field in Canada. Ii 
the essence of the legislation is to begin the relationship between the 
parties, one needs only one season to see wnether the ground is fertile and 
whether the relationship will grow. You do not need an agreement that is two 
years long. 


4:50 p.m. 


The other aspect of the retroactivity, in respect to term, is the 
proposition tnat some matters may be retroactive. Therefore, under the 
proposed legislation, it is likely you could have a three-year agreement 
because it will be retroactive a year ana two years into the future. Surely 
that is not tne intention. 


Another concern with respect to retroactivity is it means you do not 
have to worry about the speed with wnich you bargain. You can dally in tne 
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process. You do not have to have any impetus to deal because you are going to 
be covered anyway. Thus, we say retroactivity is a substantial concern. It is 
something you ougnt not give to the parties. It does not encourage collective 
bargaining. Tae term of two years, even from the date of award, is 
inappropriate. One year woula be sufficient to satisfy tne concerns. 


I have spoken to retroactivity of tne legislation, and we have noted on 
page 14 the minister's proposal with respect to allowing the poard to 
determine wnich of a variety of applications it will deal witn first if tney 
come before it. One of those is decertification. 


We simply maxe the observation that if first-agreement arbitration is to 
allow the parties to get off the ground and develop a solid relationship, and 
at the very time tnat is being considered there are sufficient employees to 
seek decertification of the union, then surely it would be inappropriate in 
that context to have a first agreement imposed before the decertification had 
been considered and resolved. It should be only in a situation where the union 
clearly has the capacity to represent the anployees that it ought to be mov ing 
ahead with a first agreement. 


Those are our submissions, and we are happy to respond to questions. 


Mr. Chairman: Thank you, Mr. Dunsmore. It is a very thorough 
presentation. 


Mc. Callahan: First, I would Like to say it is a very well tnought 
out brief. It stimulates a lot of thought in perhaps another direction fran 
some of the stimulation we have had. 


In looking at one of your proposals--and tnis is only a minor one--there 
was the question of notification to tne respondent as well. That is probaply a 
fair comnent. ‘Ihe wording is 21 days for tne giving of notice to the board. 


Mr. Dunsmore: Yes. 
Mr. Callahan: I agree witn that. ‘that is a fair statement. 


Going over to subsection 40a(11) and your comments that it contravenes 
tne rigats under section 79, I could not find in section 79 of the Labour 
Relations Act the rights that you say are spelled out there. It says that with 
the consent of the trade union, they can alter the-- 


Mr. Dunsinore: Except if you go on further, the proposition that 
currently exists in the province is tnat once you move towards a strike date, 
as it is normally called, the terms and conditions that are normally in your 
agreemsat, or that were in your agreement if you do not have one, are frozen 
until such time as the minister has issued nis no-board report, which is what 
normally happens, and lo days run from the date of that report. Thereafter, 
the legislation says either party may alter the terms or conditions of 
employment. 


Mc. Callahan: Where does it say that in section 79? It says tne 
trade union is a part of the certification. 


Mc. Duasinore: You nave to go to the oeginning. It says: "Where 
notice has been given under section 14''--wnich is the one that would apply 
here because that is where you do not have the relationship previously--"'and 
no collective agreement is in operation, no employer snall, except 
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with...alter...(a) until the minister has appointed...and...''--in tne normal 


course--''(ii) 14 days have elapsed after the minister has released to tne 
° tt 
pacties?... 


Mc. Callahan: I see. You are saying tnat allows them to alter some 
of those terms. I would be inclined to agree with you. 


Mr. Dunsinore: You will not find anywnere in this legislation, for 
example, a statement that says there exists in tnis province the right to 
strike; you will simply find tnis. Tne basic way in which tne union alters the 
terms and conditions of employment is to withdraw itself from work. 


Mc. Callahan: All right. You go on to deal with clause 40a(11)(b). 
You have suggested an amendment on page 8, that ''the said clause does not 
apply so as to require reinstatement of every employee where the employer'' and 
so on. I am sure you are aware that tne bill itself contains a provision 
wnereby application could be made under clause 40a(11) (0) to the board for--I 
am sorry; you probably do not nave a copy of the pill in front of you. 


Mc. Duasmore: I know what you are referring to. 


Mr. Callahan: It is similar to the rules of civil procedure. If you 
want to get sometning done, you have to get an order of the court. 


Mc. Dunsmore: Perhaps I can suggest to you by analogy tnat surely it 
would be more appropriate to tell the parties what to do in tne circumstance 
rather than have to go through the bureaucracy of seeking the representation. 
For example, you also deal witn what the rights are in the interim. Uur 
proposition to you is that this is a very basic tning. This is not something 
on whicn you need tne exercise of tne board's discretion; this is tne way it 
is all the time, except for here. People do not come back on the basis of 
seniority only. In most cases, they come back on the basis of seniority, 
ability being considered and being satisfactory. You have changed that, and 
they do not even have an agreement nere. 


Mr. Callahan: Go to subsection 40a(12). On the question of 
"bermanent discontinuance of ail or part of the business," you talk about that 
not being broad enough to cover the situation where because of a strike 
business slacks off and you should not have to bring back all the employees. 
Does clause 11(b) not allow you to go to the board to get that right? 


Mr. Duasiwore: The answer to tnat question is the same as put pefore. 
Yes, you can g0 to the board, but it is our submission that would not be the 
most efficient way to do it. Surely wnat you want to do in designing this 
legislaton is to find the most efficacious way to resolve the matters between 
the parties and to get tne people back to work. 


Mr. Callahan: I can assure you, from other committees on whicn | 
have sat, the attempt of this government has been to try to avoid tne 
necessity of going to a lawyer every time you blow your nose because of tne 
costs and the involvement. I tnink tne Change of Name Act is one wnere we 
simplified it to a large extent. 


Mc. Taylor: wnat have you got against lawyers? 
Mc. Callahan: We are trying to give the poor servants of the king 


the right to access witnout tne necessity of the petition. As to clause (ods 
think you will agree that in a situation such as this where there 1s the 
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question of maintaining mutual trust petween botn sides without one side 
thinking the other side is cheating, even if it is on an ex parte application 
perhaps with sufficient documentary material, it is a lot better to allow the 
board to be tne buffer between the two to let everybody know that everything 
is aboveboard. As I read your entire brief-- 


Mr. Polsinelii: Tnose words are under section 12; you do not nave to 


go to the board to exercise-- 


Mr. Callahan: No, but to do it, it does not nave to be permanent or 
part of the business dissolving. You can go under clause 11(b) to not take 
back as imany employees as you nad before. 


Mc. Dunsmore: I think the answer is tnat you can go to the board in 
any event. You do not need that reference tnere. If you put in the ability, in 
most Cases that will be in accord with the normal practices of the parties. If 
tne employer is acting in bad faith, access to tne board is already available 
through a charge of bargaining in bad faitn. This is clearly part of that. 


Mc. Gillies: This is a very tricky area. I can see the sense in what 
you are saying. You have a company of 100 people, and after a lengthy dispute 
there are lost orders, etc., and you do not have enougn work right away for 
100 people--you hope you will eventually--so you want to have only 230 back. 
Your contention is that they not necessarily be called pack on the basis of 
seniority. 


Wnile I have some sympathy with that view, there are a couple of tnings 
that have to be guarded against. For example, how-do you safeguard against the 
employees wno are not called back being tne ones wio organized the union in 
the first place? I am not saying it would be that common an occurrence, but 
how do you guard against what might pe a certain vindictiveness directed at 
some employees after the end of a dispute, unless there is some meaningful 
protection in this section? 


Deel: 


Mr. Duasinore: The first response would be tnat seniority witn the 
ability standard is still a meaningful protection and not an unusual one 
within Ontario and within the Labour relations community. We are not tak ing 
away the right to seniority. 


The second one is tne same response as before. If there is inappr opr iate 
action based on the fact that somebody has been involved in tne union, tnere 
are all sorts of avenues now available under the legislation for tnat to pe 
dealt with extremely briskly; you do not need to do it here. we already have a 
law that says if you do anything to anybody pecause of union activity, it is 
unlawful and it can be dealt with by the labour board. 


Tne more important concern is tne ability of the company to continue 


Operating satisfactorily or, to put it another way, to start operating 
satisfactorily again. 


Mc. Gillies: I do not want to take Mr. Calllahan's time, but I want 
to ask the parliamentary assistant, using the same analogy, if there were 100 
people working and a lengthy dispute and loss of business, whether it is the 
intention of the legislation to have the 100 people called back immediately. I 
cannot imagine it is. 
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Mr. Polsinelli: No. As I was saying to Mr. Callanan, supsection 12 
of the legislation in the fourtn line down, referring to subsection ll, states 
that ''tne said subsection does not apply so as to require reinstatement." Then 
it lists a number of areas where it does not require reinstatement. Une of 
then is where there is a permanent discontinuance or where there is certain 
quality of work required that people with seniority would not be able to do. I 
ask you to reread subsection 12. 


Mr. Dunsimore: With respect, if you review the Employment Standards 
Act, you will quickly come to understand wny this legislation is drafted in 
the context of permanent discontinuance of work. That legislation envisages 
situations where people might be laid off Literally for years, but those would 
not be considered permanent discontinuances of work. 1 refer you to regulation 
286 of the Employment Standards Act and to section 40a, which deals with the 
severance pay propositions, because it is from then tnat the concepts of 
permanent discontinuance that are dealt witn here flow and tney do not allow 
for the protection we are concerned about. 


Let me give you another example. What do you do if the six most skilled 
jobs tnat are absolutely necessary to be done are capable of being done only 
by people who are in the more junior categories, that is, more junior in terms 
of service? You literally cannot get your work done. 


Mr. Polsinelli: In that situation I assume the workers would not 
have been doing that work prior to tneir going on strike. If you read on in 
subsection 12, you will see it says, ''the employer no longer nas persons 
engaged in performing work of tne same or similar nature to work wnich the 
employee performed before the strike or lockout." In that situation, .the six 
workers who were doing tne work prior to tne strike or lockout would be able 
to be recalled and it would not necessarily have to be on a seniority basis. 
Tnat is my interpretation. 


Mr. Dunsinore: With respect, I do not think that is rignt. What the 
legislation is dealing with there is where you permanently discontinued 
sometning to the degree that tnere is nobody doing it any more. I am proposing 
the situation-- 


Mr. Polsinelli: You have raised a point I will ask ministry staff to 
look over again; that is the purpose of these hearings. We are receptive to 
those opinions and we will take anotner look at that. 


Me. Clark: If you look at this issue of seniority in tne way it is 
used in imst collective agreements, you will find that it typically applies in 
cases of layoff and recall or in promotions. I am not saying the language is 
always framed in the same way, but you always have some reference tnat takes 
into consideration the person's ability and qualifications, or however it is 
drafted. 


It is not done only on tne basis of seniority; tnat does not work. That 
is where the seniority in collective agreements comes into play as being 
significant, put to try to apply that here and say it snould be seniority 
without the consideration of disability would create situations impossiple not 
only for the anployer but also for tne union to accept. 


Mr. Chairman: Does the resumption of normal operations not ease your 
fears in that regard? 


Mc. Clark: It is a question of what normal operations are at a given 
point in time. That is probably a matter of some interpretation too. 
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Mr. Gillies: This concern has come up a couple of times. It is very 
troubling. 


Mc. Callahan: I want to go to one otner item. You suggested on page 
5 that the word "respondent" be replaced py "applicant" to avoid a race to the 
board on the question of arbitration. When I first saw that, it was somewnat 
attractive in avoiding the race to tne board. However, if you look at it, it 
really would not make any sense because it would mean tne party going to the 
board is complaining about the other party, falling witnin tne framework of 
those subsections. 


Mr. Dunsinore: What we nave sugzested nere is that there be 
additional language. It may well be that I nave misled you in my presentation. 
There snould be another section exactly like the one dealing with tne failure 
of the respondent -- 


Mc. Callahan: I see. I thought you were saying to replace 
"respondent" with "applicant" in that section. 


Mr. Dunsinore: No. You are quite right to say that would be just as 
unsatisfactory. It should be both of them because we say there ought to be a 
balancing of the interests between the parties. Both snould be tested in the 
Same manner. 


Mr. Callahan: iy final question is this. You have seen the draft 
proposed by the government. You have also asked for a balancing. Do you see 
that as a balancing? 


Mc. Dunsmore: That is wny we began with tne proposition that free | 
collective bargaining is best. To put it frankly, we understand-- 


Mc. Callahan: We have had the other side of the coin too, that 
instant access should be added to it. 


Mc. Duasmore: We understand the government nas made the decision 
that this ougnt to go forward. with tnat in mind, we are not coming here to 
say to you, vo not go forward at all." as it was observed, we are trying to 
assist you as best we can. We say the legislation is not as well balanced as 
it ougnt to pe. That is wny we are making tne propositions tnat we do. 


Mr. Callahan: You also made a statement in the opening that free 
collective bargaining is not necessarily legislation. Travelling around tne 
province, this committee has heard a whole nost of horror stories in which 
that is not correct. 


Mc. Clark: I can add something nere. I have been involved in 
collective bargaining as a practitioner on the employer side for 20 years. I 
have negotiated propably in excess of 250 collective agreements. I think I 
have dealt with just about every major national and international trade union 
in Canada. 


I work for tne Hudson's Bay Co. In tne past two years, I negotiated all 
the Simpsons contracts at a time when there was a lot of publicity going on 
about the Eaton's situation. we settled 26 collective agreements in Ontario 
and one collective agreement in Quebec. There are three different unions 
involved in that group. They were all first agreements and all were settled 
without a strike. 
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I am talking about the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America in Quebec, the Retail, 
Wnolesale and Department Store Union and tne Canadian Union of United Brewery, 
Flour, Cereal, Soft Drink and Distillery Workers in Ontario. If you were to 
talk to these unions, you would find we were considered as being tough but 
fair negotiators. We reached collective agreements in all those situations. 
Tnat is what I found in my experience in the past. 


Mc. Callahan: As the saying goes, ''You act the nice employer, irs. 
Christie. 


Mc. Clark: As a matter of fact, I worked for them once too. 


Mc. Dunsimore: I would have said "responsible employers" in tne 
context ot the legislation. 


Mr. Callahan: That is rignt. 


Mc. Dunsmore: It is obviously a political judgement as to whether 
you go ahead with tnis type of legislation to resolve wnat you perceive to be 
a problem. We are simply saying that if you do go ahead, it would ve extremely 
helpful to the responsible employers, and one would hope to everybody else, to 
be more aware of tne standards py wnich they will be judged if they do not 
achieve a deal. 


We also say one other thing; it relates to some of the concerns you may 
have heard. Sometimes deals are not struck in a first-agreement situation 
because the expectations of tne parties are too nigh. In the way we read this 
legislation, there is notning to set out wnat the standards ought to be. for 
example, the first time around, if you do not get a collective agreement--if 
you analogize it to a marriage wherein you pegin with 20-year-old cnildren, 
your mortgage paid off and a stock portfolio--you do not deal with it that 
way. You should not have the expectation that you will. 


If you are a credit union in Sudbury or the nickel belt, you do not 
start out thinking you are going to begin with the agreements of Falconbridge 
or Inco. That is wny we say you ought to set out the standards to assist us 
and they ought to be industry standards, both union and nonunion. 


This returns to a complaint many people have. The Eaton's people 
complained about it and the Visa people complained about it. They want magic 
fron tne beginning, and tne employers say it is not really the way they ought 
to deal with it. Surely tne Stelco workers would say the same thing after all 
tne strikes tney have been through. You do not get everything for free tne 
first tim. 


3:10 p.m. 


Mr. Clark: Picking up on the point you were mentioning, one or the 
things a number of unions will say to employees, not only going into first 
collective agreement negotiations but also when they are actually 
organized--and I guess it is a fair statement on their part--is to promise 
certain things they are going to get in a collective agreement. ‘hey will base 
it on other collective agreements that exist pernaps in different industries. 
Quite often tnis will be the basis on whicn people sign membership cards for 
the union. 


Tne responsible unions--and I found tnis even in the case last year in 
dealing with the Simpsons situations--when you really get down to bargaining, 
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have a much greater interest in establishing a bargaining relationship tnan in 
trying to break the bank. Sometimes wnat nappens is that a union tnat has made 
promises--and maybe the leadersnip of the union is not that strong when it 
gets into bargaining or nas problems with committees and employees to which it 
has made promises--runs into real difficulties wnen it is unable to deliver. I 
do not find taat is terriply responsible bargaining. 


In my experience--and I have dealt in the hospital sector too, where 
arbitration is already provided for--the best collective agreements are 
probably ones where both parties shake hands but go away from the table a 
little disappointed that they did not get wnat tney wanted. 


Mc. Taylor: We have heard that expression as well in tne past. We 
have also heard voiced tne concern tnat, with the way tnis legislation is 
worded at present, unions now will be able to deliver. {f you are going to 
take a typical contract within an industry and say, ‘These are the criteria an 
arbitrator is to follow,'' that is a pretty good selling point. 


Mc. Clark: You are darned rignt it is. It is a very good selling 
point, and that is one of the concerns we have. 


Mr. Taylor: If that is a good selling point, would there not be some 
inducement to go quickly to arbitration rather than to go through tne freely 
negotiated contract routine? In other words, would this, as opposed to a 
mandated contract by an arbitrator, impede the negotiated contract? 


Mc. Clark: It depends on the access to arbitration. If the access is 
there-- 


Mc. Taylor: Tnat is rignt. Now we come to tnat point. My next 
question thea is, how do you structure that access in such a way that it does 
not provide disincentive to negotiation and at the same time provide access to 
arbitration wnere people start throwing up their hands? ; 


Mr. Clark: If it is there as a safeguard and both parties are aware 
of it, certainly as a negotiator, if there was legislation that was sitting 
there that made me realize it I did not make my best efforts to reach a 
bargained agreement, it would put me in a position where I would rum the risk 
of having something imposed on me tnat I would not like, I would be very well 
aware of that. 


Mc. Taylor: I feel uncomfortable witn the way the area of access is 
structured in the legislation. I am not quite sure how you would do it. 


Mr. Clark: I think we dealt with that. 


Mr. Taylor: I have played around even with the final-offer selection 
type of routine. 


Mr. Dunsmore: It is Russian roulette. Baseball teams can tell you 
how well that system works. 


Mr. ‘Taylor: At least what it does ao is force the parties to advance 
something seriously, I would think. There has to be some merit in tnat. 


Mr. Dunsinore: With respect, if you accept the proposition of 
legislation in the first place, i think the minister nas come up with a useful 
approach whereby he gives the intervening step to the board. We are saying 
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that in that area there ought to be some more characterization in the 
criteria. but if you set the criteria as peing industry-related and if you say 
that both parties have to be judged on their conduct, then tnat responds to a 
number of the propositions you were concerned about. 


For example, are both of them bargaining well, or did one just rush to 
arbitration? If you ruso to arpitration, we hope the board is going to say: 
"Sorry. You do not get to exercise the privilege of going to arbitration 
because you nave not made your pest efforts to effect a collective agreement. 
Go away and do that." 


Mr. Taylor: You have drafted amendments tnat would ensure that. 


Mr. Dunsinore: I am not prepared to go so far as to say they would 
assure that, and I am sure Mr. Goudie is not prepared to say that either, but 
we think they would assist the parties. We nave written them rignt in here too. 


Mr. Taylor: I guess we will be moving some ainendments. 


Mc. Goudie: It is not something that companies take lightly. I would 
not want an arbitrator to put criteria on the company without any control on 
that. That is really what you nave when you go to arbitration. 


Mr. Dunsinore: Mr. Goudie works for a sinall employer, General Foods 
Inc. 


Mc. Goudie: I have also dealt with a number of very small units, 
because we have handlea negotiations in some of our subsidiaries which are 
very small units. Tne difficulty we are facing nere is with tne legislation 
trying to get at tnat employer who supposedly tries to get around bargaining 
in good faitn. A lot of tne points we have raised here deal with tne 
difficulties we face. I guess I am more sensitive to trying to go back and 
make tnings retroactive or to put the pieces back togetner again after you are 
in a strike or lockout. I think that is totally inappropriate and almost 
unworkable. 


Mc. Clark: I guess we look at expecting the unions to ve responsible 
in bargaining too. I think of negotiations that we went through last year. I 
do not want to dwell on them too much, altnough tney were fairly significant 
negotiations because they were the first ones in a particular industry and 
they were with a major employer. I am talking about the Retail, Wholesale and 
Department Store Union in this case. It represents a lot of people in the 
supermarket industry, for example. wWnen tne union came in witn its proposals, 
in a lot of the proposals they nad, the language was lifted right out of 
collective agreements from the supermarket industry, but a department store 
and a supermarket are about as far apart as you can possibly get on a scale. 


Mr. Dunsimore: They are agreements created during many years of 
bargaining. 


Mr. Clark: Tne proposals reflected tnis kind of language. I found 
that what we as a bargaining comnittee had to do, and one of my key 
responsibilities, was to educate the people witn whom I was dealing: "Listen 
folks, this is not a supermarket and we cannot have these conditions here, 
because they are not appropriate." We finally got our points across. As | 
said, we came up with a collective agreement that botn of us could live with. 
However, you tun into that problem sometimes. I guess tne problem is made 
greater when employees have been pre-sold tnat they are going to get these 
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kinds of conditions, and the conditions look very attractive. As Mr. Dunsmore 
said, they are from more mature agreements. 


That creates a problem, and I am sure that in the minds of some of the 
people who have appeared pefore you wno find that some of tne employers tney 
deal with are very intransigent, in tneir words, and difficult to negotiate 
with, I question wnether in all cases they want to hear what the employer's 
position is or whetner they really want to take the time to understand it. 
They want to get tne best collective agreement possible. 


Me. Goudie: I had a situation identical to that with tne same union. 
In fact, I am facing it now. We have a strike deadline next week. It is a 
irst agreement. 


Mr. Dunsimore: This also relates to the 45-day question. We say it 
ougnt to be 60, because if you get a new industry and you cannot make a deal 
with a mion, you have to go in front of the arbitrator and educate that 
individual. Otherwise, you end up witn an unworkaple collective agreement. 


Mr. Chairman: I think tne committee is concerned about the time 
limits in the bill. 


There are no further questions. Thank you, Mc. Clark, Mr. Goudie and Mr. 
Dunsmore, particularly for the precision with wnich you have addressed tne 
sections of the bill. That will be helpful when we come to the 
Clause-py-clause depate, which we will be doing in this committee when the 
legislature resumes. 


The committee adjourned at 5:21 p.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(continued ) 


Consideration of Bill 65, An Act to amend tne Labour Relations At. 


Mr. Chairman: As some of you will know, the Legislature has given us 
the joo of holding public nearings on Bill 65, An Act to amend the Ontario 
Labour Relations Act, more commonly known as first-contract legislation. ‘The 
bill nas passed second reading in tne Legislature and has been referred to us. 
We have held public hearings for a month or so. At the conclusion of the 
public hearings this week, we will tnen debate tne bill clause by clause to 
determine wnether any amendments shall be made. It will then be voted on in 
the Legislature in the new session later in April. 


Tais morning we have Michael Lyons and Ross Sutherland from the Labour 
Council of Metropolitan Toronto. Will you take a seat at the table? We 
welcome you here and look forward to nearing your views. 


Mr. Sutnerland: Do we give these to tne chairman? 

Mc. Chairman: Yes. Do you have copies? 

Mc. Sutaerland: Maype you will want a copy. 

Mec. Chairman: It is a petition. It is not all one brief? 

Mr. Sutnerland: No. It is all one brief. 

Mc. Chairman: Uh, tney are petitions. 

Mc. Lyoas: We will explain. 

Mr. Chairman: Good. 

LABOUR COUNCIL OF METROPOLITAN TORONTO 

Mc. Lyoas: 1 understand the format is to keep tnis ratner informal, 
and we will attempt to do that. As well, we will attempt to keep it brief. 
have had to serve in your capacity fran time to time where a number of groups 
nave come before me and presented their views on a particular topic. After you 
have sat for several days or perhaps several months hearing brief after orief, 
I know it gets very repetitive. 

I am not sure what we have to say today will vary greatly from what you 
have heard already from organizations, such as the United Steelworkers of 
America, and I gatner the United Auto Workers are appearing next. Iney are 


major unions, dealing on a day-to-day basis with organizing and the 
difficulties of reaching a first agreement on benalf of their members. 
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You have heard also from the Ontario Federation of Labour, a 
province-wide, central labour body like ourselves, whicn would give an 
overview of now unions in general see this problem. We will attempt to be 
brief and try to emphasize some or tne points we pelieve are important in this 
matter. 


First, let me speak to the petitions on this subject. We have presented 
the chairman with close to 8,000 signatures from workers, primarily from the 
Metropolitan Toronto area. These people signed tne petition knowing full well 
that organizing today probably is denying hundreds of tnousands of workers 
tneir rignt to a union. This is their opinion. 


Let me explain what I mean by denying their right to a union. This is a 
denial of wnat we see as a democratic rignt--and it is spoken of in that way 
in a number of legislative documents in Ontario, in Canada and throughout the 
world, including tne United Nations--a worker's right to a union. In our 
opinion, denial of this democratic right is brought about by an extreme 
inequality of power in contemporary society. That inequality is particularly 
evident in the service and financial sectors of our economy. when we speak of 
inequality, we are talking here about inequality in tne power that rests 
primarily in the hands of the employers in this case. 


We do not have a situation that is similar to the one tnat unions faced 
in the 1930s, 1940s and 1950s when much of our organizing was taking place in 
the industrial sector. The circumstances we face today are much different. As 
I said, the power now rests much more in tne hands of the employers. They can 
now make muca more effective use of tnat power than they did then. 


This inequality of power nas created a situation where many workers, 
even thougn they have the right by law to join a union, do not have the 
bargaining power to win a contract to improve their position or even a 
contract that will provide then with the basic elements of most union 
agreements. Here we are talking about the absolute basics, things such as 
seniority, a grievance procedure or some form of job security. In many cases, 
they cannot even get those things. 


People say, "Uh, yes, workers have a right to join a union." What they 
nave is the right to sign a card and to be certified. They have no right that 
we can determine tnat says, "You will have a union that will sit dow and 
conclude a collective agreemeat witn an employer." As a result, many workers 
wno join unions find after a snort time they do not have a union at all. Right 
here in the Metropolitan Toronto area, a number of unions have found 
themselves in that position. In some cases, those unions are even involved 
with some of the major unions: the steelworkers, the auto workers, to name 
two. Organizations, such as Blue Cross of Ontario, were involved and of course 
there were more recent situations. 


As we have indicated, tne power of tne corporations we are dealing with 
today is very strong. lhey are not adverse to using their power. I refer you 
Co articles tnat appeared in Thursday's Globe and Mail and Toronto Star, which 
indicated the results of the Canada Labour Relations Board hearings with 
regard to tne Canadian Imperial Bank of Commerce. The board indicated the bank 
knew full well what it was doing and explained how it exercised its immense 
economic power to try to keep the workers at the CIBC fron naving a union. We 
do not want more situations like that. Witn some modifications, we see this 
legislation as being able to achieve such a result. 
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Tne inequity we have today is integral to tne structure of modern 
corporations. There are very large companies, often multinationals, with 
tremendous financial reserves. They carry on their business in a wide variety 
of separate locations with the number of employees and quantity of business at 
each location being quite small. We nave large corporations with extremely 
small bargaining units. Many of their business transactions, such as 
advertising, selling and delivery services, are done over the phone so there 
is no personal contact. They use the mail. They do not produce products you 
can quickly rum out of if there is a strike, so they are not shut dow. Let me 
go back again to the 1930s and 1940s. If tnere was a strike at General Motors 
or Stelco, when the plant was snut down, tne operation was snut down. ‘That is 
not the case today in these instances. 


Even if the union is able to negotiate more than one bargaining unit for 
these conpanies, very often there are very large geographic distances between 
them that make matters very difficult. In many cases, jops are low skilled. 
The bottom line is that even if we get into a strike situation, the very large 
size of these corporations enables them to withstand a long strike. As a 
matter of fact, in many cases it does not hurt their business at all. 


One of the figures we just developed recently came out of the Canadian 
Imperial Bank of Commerce strike. I recognize that is a federal jurisdiction, 
but I think the lesson is there. As you may know, our labour council ran a 
"guess the bank's" contest to try to show wnat tne bank corporate profit was 
for a day during the last quarter and then draw some comparison to what it was 
offering its workers in salaries and other conditions. It turned out that the 
average daily bank profit was close to $8 million a day at tnat point. That 
was its latest findings. 


The bank involved, the CI8C, made more in a day in the last quarter than 
the Canadian labour movement spent in support of the strike of the workers. 1 
know a big deal was made about now much was put into that strike, but you can 
see in comparison to the wealtn of tne C1BC--and let us not forget the 
political and economic clout--it paled by comparison. That was our pig effort 
and one I am sure we would not be in a position to repeat over and over again. 
There is no comparison here between tne economic and political power ot 
organizations, sucn as banks or Eaton's, and the unions with which they are 
dealing. 


We see this proposed first-contract legislation as very important and 
necessary. By the way, it is not the be-all and end-all. In tne petition we 
nandea in, you will see tnat one of the items we have called for, and which 
people want, is first-contract legislation. There are a number of other 
matters as well. 


For example, one tnat has come out during strikes is the need for 
amendments to the Trespass to Property Act. When you talk about changing 
situations, we do not even have to go back that far. I can remember iny first 
organizing campaign. ‘here was a plant, it was there and it was real. It nad a 
parking lot and people went in and out. The plant was on the street with a 
couple of access roads. Even in the service industry, I was involved in tne 
first contract at the Catholic Children's Aid Society of Metropolitan Toronto. 
Again, this was a single pbuilding on the street. It was the neadquarters with 
a parking lot. In this case, there were two other locations, but basically 
that was it. 
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Now we are faced with employers--and I can use Radio Shack as one 
example--who are located in tens, if not hundreds, of locations but on private 
property. I can recall chapter and verse all the difficulty we had during the 
Radio Shack strike when we wanted to picket. We were not interested in 
picketing an entire mall or all the employers in a mall. All we wanted to do 
was make a case to the public about tne dispute between the steelworkers and 
Radio Snack. It was nothing more. 


We have to stand out in tne street and, in some cases, a quarter of a 
mile to half a mile away. There is a Radio Shack in the Toronto-Dominion 
Centre complex. If we want to exercise what I understand to be our legal right 
to convince people not to shop at Radio Snack, how do we go about that in that 
type of complex? That is just one. Anendments to the Trespass to Property Act 
is something else we need. I know there were some rulings around the katon's 
situation tnat created a better situation, but I still think we have some way 
to go on that as well. 


102208aem: 


Again, I will be brief nere and then maybe Mr. Sutherland may want to 
add a few things. Some of the specific changes we would Like to see in the act 
are ones that you nave nad before you as weli. They occur in subsection 
40a(2). We, as otners, primarily see subsection 4Va(2) as a test of good-faith 
bargaining. We argue strenuously against tnat kind of a test. 


We tend to concur with tne amendment proposed by the United Steelworkers 
of America. A clearer understanding tnat tnere has been a failure to effect a 
collective agreement should be sufficient. It could be py evident bad-faith 
bargaining but not necessarily; it could be if tne respondents fail to adopt © 
fair and reasonable bargaining positions or if it appears to the board that 
the parties are unlikely to enter into a collective agreement within a 
reasonable period of time, or for any other reason. 


Our examination of the situation from coast to coast indicates to us 
tnat it is very unlikely to resolve the matter. If you get into that bad-faith 
bargaining, you are into montns and months of further discussion, talk, 
tribunals and so on. Meanwhile, we nave workers and their families suffer ing 
economically while this matter is being heard. Wnen tnere is pad-faith 
bargaining, we feel this section is important and ought to be amended. 


Tne second area we are concerned about is subsection 40a(15). looking at 
some of the strikes and situations we are faced with these days, we see that 
they are in sactors that nave not been largely unionized yet. I have great 
nope that we will be able to make some progress in those areas, more if we are 
able to get this legislation tnrough. If we are left with section 40a, there 
is no comparative area for arbitrators to look to, to include in a collective 
agreement, an arbitrated agreement. Wnat we are often left with then is an 
employment standards type ot situation. It seems to us that leds to nothing. 


Tae employment standards were there pefore and could be used as another 
way of frustrating the union bargaining attempt. Currently, one of the efforts 
of the collective pargaining negotiations is to provide better econanic 
conditions for the workers there; tnat is primarily why they joined the union. 
They joined for other reasons as well, but certainly for that. 


We think those two areas need to have those changes made. I know it does 
not say bad-faith bargaining, but I think the words imply that, if they do not 
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say it directly. An amendment to subsection 40a(15) in a way that would give 
much broader abilities to the arbitrators in setting a collective agreement is 
also needed. 


With those two changes and the introduction of this act, I think we will 
have gone some of the way, but not all of the way, to narrowing the gap 
between what see as the major economic political power of the corporations 
today--especially those in the banking, financial and retail sectors--and the 
unions and the members themselves. Before we take questions, Ross wants to add 
a few points. 


Mr. Sutherland: I do not have anything to add except to underscore 
the seriousness of that inequality in terms of organizing and ensuring tnat 
these workers have a right to a union. That right is effectively denied at the 
organizing level and also in cases wnere they do get a contract by the 
inability of that union to function, because the contracts do not nave clout. 


Strong first-contract legislation is a step in helping to readdress some 
of the problems created there, if you are concerned about a worker's right to 
a union, and I presume we all are. To have weak first-contract legislation is 
effectively to do nothing. That would be unfortunate on your part. 


Mc. Chairman: Thank you, Mr. Lyons and Mr. Sutherland. Are there 
some questions from members of the committee? 


Mr. Gillies: Thank you, gentlemen, for your presentation. Mr. Lyons, 
I have one question whicn arises out of tne fact that you used the Canadian 
Imperial Bank of Commerce strike as an example in several areas. As you 
pointed out, that strike, being of tne employees of a federally regulated | 
agency, came under federal first-contract legislation. Can you tell us wny the 
federal legislation was unable to com to grips with tne type of problem you 
citea in terms of tne length and bitterness of tnat strike? Wny was it unable 
to do so and why would provincial legislation be able to do so in a similar 
strike covered by this legislation? 


Mc. Lyons: It was not able to. As I said earlier, you have to show 
bad-faith bargaining at the bargaining table. That is a very difficult toning 
to do. I had the opportunity to read through the United Steelworkers of 
America presentation, I think it was. There were examples of what you can face 
at a bargaining table. 


If you and I were in negotiations, and I was trying to buy some th ing 
from you and you were trying to sell something to me, you and I could talk 
long and hard and never reach a settlement, if that were my wish. You could 
never say, ‘Lyons, you really do not want to reach an agreement.'' I could add 
a bit here, take a bit away there and make it look as if I am negotiating, but 
I am not negotiating at all. 1 am leaving you in a position tnat is absolutely 
untenable. I make a suggestion knowing beforehand that it is a suggestion you 
cannot accept. 


If somepody says, "You are bad-faitn bargaining,'' I can say: 'T am not. 
I have made tnese proposals. I nave made tnese snifts. I have made these 
amendments. I have tried all tnese moves, but I understand your situation." I 
never make the move that would open tne door for you to conclude a collective 
agreement. If I do make a significant move and you accept it, it is one that 


leaves you in the position of being so weak as to lose in tne long run. 


Tnat is my understanding of wnat took place in tne case of the Canadian 
Imperial Bank of Commerce. The same kind of situation happened with Eaton's, 
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offering minimm packages that the employer knew would put tne union 
leadersnip in a very bad situation vis-a-vis its membership, if tne union were 
to accept. Obviously, they were very surprised when tne final offer was 
accepted. 


Mr. Gillies: while they are marching around, they watcn Simpsons 
settle with a nore generous package for its workers. It leaves the workers 
wondering, 'Wnat do I need the union for?" 


Mr. Lyons: Exactly. 


Mr. Sutaerland: Pernaps I can comment on tne federal one. I was 
fairly active in the strike, and while I am not an expert on the law, a large 
part of the problem is tnat there is no way to invoke tne legislation. Tnere 
is no way to get first-contract hearings going. There is no automatic 
provision. There is no way one side can ena it and get a response. 
Essentially, what nappened was the political pressure became so great on the 
government that the federal Minister of Labour was forced to act. He asked for 
the legislation and yot it. 


You can see that partially if you compare it to the case of Graham 
Cable, anotner federal company that is on strike in Toronto. They nave been on 
strike for close to nine months. They have been lobbying the federal minister 
for months--I do not know how many months--to try to get a first-contract 
nearing; they have had no luck doing that. They are engaged in a very long and 
bitter strike. I do not know wnat is going to happen there. 


Mc. Gillies: Your feeling is that Mr. McKnight moved as a result of 
political pressure as opposed to the thresnold in that act being reached. Had 
ne relied solely on the threshold, the strike mignt still’ be going on. 


Mr. Sutnerland: There is no threshold as such; it is his option to 
introduce it when he wishes, as I understand it. He can ask the Canada Labour 
Relations Board to review any strike at any time to consider imposing a first 
contract, but it is his option. 


Mr. Gillies: Let me rephrase the question. If he had relied solely 
on what we would normally call a finding of bad-faith bargaining, you do not 
opelieve the dispute would have been solved when it was. 


10:30 a.m. 


Mr. Lyons: No. First, I do not pelieve it would nave been solved 
wnen it was anyway. Second, it should have been solved a long time ago. It was 
clear before the strike began, if you look at tne history at the Comnerce, 
that even at the hearings on the first-contract legislation themselves, they 
were fighting down to tne last breatn, the last minute before they had to get 
tne decision. They did not want a decision. They were prepared to drag that 
strike out as long as necessary, and that was clearly their intention. They 
had no intention of settling. 


Mr. Gillies: If I may be a bit of a devil's advocate nere, sam of 
the groups tnat have been in opposition to this legislation maintain that 
first-contract legislation, especially with automatic access, would act as a 
disincentive to bargaining, the argument being: 'We do not really have to 
bargain because 30 or 45 days from now this will kick in. The arbitrator will 
give us what we want, so let us just wait it out." What is your reaction to 
that! 
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Mr. Lyons: Tne best agreements I have ever signed have been 
agreements we signed directly with tne employer. That is better than this. 
This is not tne first resort; this is the last resort we want. wrt. 
negotiate one on one any time in an attempt to reach an agreement. Even if 
there nas to ve a strike and an agreement is reacned after it, that is still 
better. 


As I indicated in my opening remarks, the only reason we need this 
legislation is that the economic situation is so uneven today the employer can 
force a strike witn no intention of reaching agreement. At tne moment, tnis is 
the only method that we nave--tnat we will nave, I hope--at our disposal to 
say, "No, you must recognize the rignt of these people to have a union." Any 
employer who wants to reach a legitimate agreement either before or after a 


strike can do that with tne union at any time, without naving recourse to this. 


Mc. Gillies: I have one more point. I assume what we had distr ibuted 
was a page of the petition you tabled with the Chairman today. 


Mc. Sutherland: That is right. 





Me. Gillies: How many signatures did you nave on that? 





Mr. Sutnerland: There are just under 8,000. I know the vast ma jority 
is from the Metro area. We ended up naving a few from all over the province 
and a few from outside the province, interestingly enough. 





Mr. Gillies: Did you collect tnea in work places from tne members of 
your affiliates? 7 

Mc. Lyons: They were asked to mail than back to our address. We had 
no collection system; so in fact there could-- 


Me. Sutherland: There are probaply more out there. 
Mc. Lyons: They could be out there, but they have not come back. 


There is another fact that affected now many we got back; some of these 
were still out at the time of tne Canadian baperial Bank of Commerce strike, 
and suddenly this came to an end and there may be some out there for whom the 
pressure of tne moment may not be there to sign it. 


Me. Sutnerland: I hate to say it as an organizer who has a 
professional stake in these kinds of things, but the petition was something 
that came out of the strike support work late in the strike. Essentially, we 
mailed it through our mailing network and asked people to respond. Then we got 
into the hearings and there was never imuch follow-up. 


I am still getting these things back in the mail daily. The response 
that is there is virtually unsolicited in tne sense that we did not go out 
into the plants in an active, aggressive way. I did not phone one person to 
follow up on that petition. They just kept coming in. We literally got some in 
last week. I think there is quite a sentiment out there. 


Mr. Chairman: When you did these, wnat was the long-run intention? 
Mr. Sutnerland: We were looking at ways of making the point tnat 


hundreds of thousands of workers in Ontario and Canada were being effectively 
denied their right to a.union. 
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We wanted to lobby both the provincial and federal governments to say, 
"You have to take same serious action on behalf of these virtually 
nundreds''--I do not know the figures--'inaybe millions of workers wno are being 
denied that right, even though we say they have it." 


We were going to lopby tne federal government to impose the first 
contract and we were going to lobby nere to get stronger legislation on the 
lines tnat are there. One is for first contract, and the other one is the 
nonuse of strikebreakers--people who nad not worked tnere before. 


Mr. Lyons: While the first-contract legislation is one of the 
important matters in that petition, it is not the only matter. I Suspect you 
gentlemen and ladies will be hearing from us on other matters as well. I 
mentioned amendments needed to the Trespass to Property Act, and I an sure you 
nave neard apout those before as well. We tnink that is a vital change, but 
there are many other things. 


It is too bad our annual yearbook is not nere today. We do a yearbook, 
and the issue this year is the right to a union. We asked mempers of a number 
of our affiliates to write little articles on wnat they saw as their right to 
unions. Ubviously, there is more than just peing able to pay a dollar or two 
and sign a card that says they have joined the union. There is no point to 
that unless the union could, after tne fact, exist, function and nave offices 
and an ongoing reality. Wnat did it take to have those and what are the other 
factors? 


The rignts to unions from their perspective were varied and included 
such tnings as: ''Why do we have to handle hot goods? Should there not be 
something in Ontario legislation that says we do not have to nandle hot 
goods?" We are not proposing that here today but just giving you some idea of 
a point that was raised by this petition. Having said tnat, tne clear emphasis 
around this issue was on tirst-contract legislation. 


Mr. D. R. Cooke: Is it fair to presume that these petitions are 
almost all signed by people wno are currently members of a collective 
bargaining agreement as opposed to the people about whom we are concerned now? 
That is, union people, not first-contract people. 


Mr. Lyons: It is probably fair to say they are primarily from people 
in the union, but I do not think they are necessarily exclusively from people 
in the union. They could very well be from a number of people who find 
tnemselves in this situation and are looking to us to help them improve. 


Ms. Eb. J. Snitn: Who did you send tnem out to? 


Mr. Lyons: Tne mailings went out to our regular mailing list, which 
includes not only our affiliated locals--it is a mich more extensive list than 
that--but also nonaffiliated groups, such as teacners' organizations, 
community groups and community organizations. It went well beyond tne 422 
local unions affiliated with us. We represent 175,000 members, but this 
petition went to far more than just tnose organizations. 


Petitions were also available in the office for people who came in. They 
were oa desks and so on. That is where we suspect some from the outside areas 
came from. People wno were in tne Ontario Federation of Labour building would 
pick tne up and take two, three or four back to their locations in Thunder 
Bay, Ottawa or wherever tney were. 
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vr. D. R. Cooke: Is it common to have this kind of response to 
mailings? 


Mc. Lyoas: No. This is a nuge response in comparison to any other 
petition we nave done. 


Mr. D. 2. Cooke: The best you nave ever had? 


Mr. Lyons: Close. The only other petition I can compare this with in 
Metropolitan Toronto is one we did around Toronto Transit Comnission fare 
increases. We got 7,000 or 8,000 names on a petition not to increase TIC 
fares, and over apout tne same period of time. On the other hand, we went 
after that one a little harder. We ran them at supway stops, on the subways 
and so on. We aggressively sought those; so this is extremely high. 


Mr. Mackenzie: There is one question I would like to ask you. I 
gather from your presentation that the labour Council of Metropolitan Toronto 
is willing to take a look at amendments sucn as tnose suggested by the United 
Steelworkers of America. There may be some slight changes when the OFL is here 
on Thursday; I do not know. A number of the unions in recent days have 
indicated a little tougner position--1 do not know whetner it is fair to say 
it is a tougner position--that automatic access, with some kind of a time 
frame only, would be the preferable route. In fairness to the steelworkers, 
they indicated that as well, but they did not tnink they could get it. 


Is there any debate or discussion witnin tne labour council on the point 
of whether tne access should be straight time-framed but automatic or whether 
there should pe amendments to the requirements to achieve a first contract? 


Mc. Lyoas: We have not discussed that aspect within tne offices of 
the council. we have kept our talks more general, primarily because as a 
central labour body we are not the ones doing the collective bargaining and 
the organizing. We are a support organization for those who do the front-line 
work, and it is primarily their responsibility to do tnat. As you have 
indicated, different unions may have different perspectives and we have to try 
to meet them all. 


10:40 a.m. 


Having said that, wnen you talk about automatic access--I am speak ing 
strictly for inyselt now--I suspect tnere must come a time wnen it becomes 
evident that no collective agreement is going to be reached, and at that 
point, it seems to me, tne rignt to access must exist. I am not prepared at 
this time to say wnether it is 45 days or wnether it is after six months, 
after nine months or after they have been at it for a year. Surely, if you 
have no collective agreement after some reasonable period of time, the right 


exists to say, "We nave no other option now but to apply for a first contract." 


Mc. Mackenzie: In effect, you are leaving tnat argument up Co the 
affiliates themselves. 


Mc. Lyons: I am not necessarily saying it snould change from one to 
the other. 1 think the affiliates themselves would have a better sense of how 
much time they need, because I pelieve the affiliates would much rather sign 
collective agreements in the normal manner than resort to this legislation. 


A larger affiliate may say, ''l can live with that after X aays."' A 
smaller one might say, "I need it a little faster,'' and we will have to comme 
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to some agreement on it. However, it cannot be allowed to go on for ever, nor 
would we want it to be imposed too early, because that comes back to the point 
you were making: You do not need to get into collective bargaining if you know 
you are going to nave it imposed in tnree weeks. 


Mr. Taylor: I have a couple of points. It is possible you have the 
answer to this; 1 certainly do not. with respect to the access provisions of 
the federal legislation, it mignt be helpful to tnose of us who are not 
familiar witn then to know what they provide. I would like that clarified. 


Second, I am trying to get some concept of opposing strengths. You 
mentioned tne disadvantage that the unions are at in securing a collective 
agreement. 1 do not think there is any question about tne rignt to a union. I 
think you are talking about the right to a collective agreement. In Windsor, 
we heard that the imbalance is often in favour of the unions rather than the 
employer in tnat tnere are so many small employers who are often at a 
disadvantage for various reasons. That leads me to try to place your 
organization in the planetary system of unions. 


Can you help me with some of those? 

Mr. Lyons: Sure. I think Mr. Sutherland wants to reply too. 

We are talking about two different types of employers here. Take a look 
at the Canadian Imperial Bank of Commerce situation or at any of the bank 
Situations. It is a perfect example of what we are facing, especially here in 
Metropolitan Toronto. There are imre than 1,000 oranches of tne big five alone 
here in Metropolitan Toronto. It is federal legislation, but the situation is 
the same. I can do this because I was involved in it at one tim. 

I think they are trying to tell you tnat Bob White is next. 

Mc. Taylor: Excuse m, Mr. Chairman. Somebody has stolen our flag. 

Inter jection: It was in tne way. 

Mr. Taylor: I am wondering who is next. 


Mc. Gillies: Mr. Chairman, can we establisn whether there is some 
kind of revolution under way? 


Mc. Taylor: I am sorry to interrupt you,’ put apparently there is 
something going on nere tnat was not a part of the planned process. They will 
take tne Union Jack or tne Ontario ensign next. 


Mr. Callahan: If they start putting makeup on you, you will know you 
are in trouble. 


Mr. Taylor: In more ways than one. 

Mr. Chairman: Mr. Taylor, you can be assured there is no revolution 
under way. They are simply calling in the flags to improve tne trimning around 
the borders. You can be assured that the Queen is secure. 


Mr. Taylor: That is a relief. 


Mr. Gillies: I was worried, Mr. Chairinan. I know Marcos wants to 
move and I am a little nervous. 
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Mc. Lyons: I will give you an example dealing with the banks. I 
suggest the sainme thing would hold true for Eaton's, large retailers or a 
number of others in terms of tnat. There are 1,000 branches of the banks in 
Metropolitan Toronto. Good, top-notcn, really superior organizing would allow 
us to organize one branch a week. That gives you some idea of how long it 
would take us to organize 1,000 brancnes in lfetropolitan ‘Toronto. We are 


talking about three years. Organizing a branch a week is unrealistic. 
Mc. Gillies: Twenty. 


Mr. Lyons: Sorry, 52 weeks in a year makes it 20 years. What are we 
really faced with? There is a branch of the Toronto-Dominion Bank on the 
corner of Wellesley Street and Yonge Street. We go in and talk to the 
employees. It is more likely the case that they come to us. They say, ‘We want 
to join a union." They sign tne cards. We sit down and negotiate with the 
manager of the branch in that case. He says: "T do not nave to talk to you 
people. If you want to strike, then strike.'' This would not be his or her own 
decision; it would be fran the corporate leadersnip. 


We let them strike and tney snut down that branch. However, tne next 
branch of the Toronto-Dominion is only two blocks away. With today 's : 
technology, all the accounts are transferred. A little sign goes on the door 
saying: ‘Sorry for the inconvenience. You will find your money two blocks 
away.'' Those anmployees can sit out tnere forver and a day, walking around that 
branch of Toronto-Dominion. You can go on and on. 


The same situation would occur with Eaton's. How many are there in 
Metropolitan Toronto? Are there eight or nine? 


Mr. Sutnerland: There are seven stores. 


Me. Lyons: There are a number of Eaton's stores, especially in the 
new malls. We mentioned the Trespass to Property Act. You cannot get access to: 
their customers or to other employees. For them to say the balance of power is 
with us, I tnink-- 


Mr. Taylor: Excuse im, you are talking now about financial 
institutions, wnica are federal. I grant you they are powerful. I will not get 
into a discussion of towers of zold, feet of clay and all that. I am 
interested in the little shops in Picton, Napanee and Little Town Ontario. You 
are talking apout balance of power and where the organizational opportunities 
are. I see it in so many of these little areas such as service industries, 
little shops and so on. For example, we heard in Windsor that the balance was 
in the other direction, that is, the power was in favour of the union. 


Mr. Mackenzie: In all fairness, we neard it both ways in Windsor. It 
came from the chamber of commerce. 


Mc. Taylor: Tnat is correct. That is wny I am introducing this. It 
is fron the Chamber of Comnerce in Windsor. I point that out to you because 
there are two points of view on this or tnere are differences of opinion. It 
depends on whether you are talking about the giant financial institutions or 
the little organizations. I have invited you to give some indication of your 
own association and the weight that might be attached to it. 


Mc. Lyons: I am glad you agree with us on tne major corporations, 
the finance companies, the major retailers, and you see no problem there. 
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Mr. Taylor: In terms of strength and power, yes. 


Mr. Lyons: We will deal with tne otner one, and Mr. Sutnerland is 
chomping at tne bit. 


Mr. Sutnerland: I an chomping. Before I came into this job, I was an 
organizer wita the garment workers' union for four or five years. Before I go 
into tnat, I want to respond specifically to the small industries because that 
is basically what I dealt witn for five years. If you look at the service 
sector, you can look at everytning from parking lots wnich went on strike in 
Toronto to Burlington Northern Air Freight on strike in Malton right now and 
Radio Snack. 


Increasingly, as much as we may dislike it, those sectors are becoming 
dominated by extremely large corporations. It is not just finance. Look at 
Mac's Milk and the Becker itilk Co. Ltd. There are a lot of small businesses 
left and we are increasingly losing that, but that is a whole different 
problem. let us not overemphasize the extent of that problem. 


10:50 a.m. 


The second thing is in the garment industry. I nave lots of complaints 
about the Lavour Relations Act; I think most of tnem are justified. We 
organized factories. Most of tnem were small factories. In five years, we 
organized only three factories of more than 100 workers, and we organized 
dozens of factories. 


Wnen you enter negotiations with a small company such as that, and you > 
_ are sitting across the table from someone, you both know the costs of pusn ing 
it too far and you poth nave an idea of what you are going to get. That was 
crucial to our bargaining relationship. In virtually every instance we got a 
contract. We ended up in a few strikes, and we ended up in one or two strikes 
over the five years that were disastrous for botn parties. However, most of 
the situations were settled amicably. We knew that if we went on strike, we 
would lose jops and they would lose a company. That is a crucial balance that 
has to exist. That is why we settled. That is my response. 


Mr. Taylor: Nothing says you nave to win a strike or a company has 
to win a lockout. Wnen you get down to economic sanctions, you do not know 
where the chips are going to fall. 


Mr. Sutnerland: That is exactly right. You are both gambling. 
Literally, it is a gamble. You are judging the other person's power. You get 
on to a strixe picket line, you are out tnere every week and you start to 
think: '"They are saying they are going to close. Our workers are saying, ‘We 
are losing a lot of money.'"' You are playing a fine line. Both sides are 
hurting. That is essential. That is how you com to an agreement. Perhaps one 
side sits there and says: ‘What I am going to lose if you stay out there for 
ever? Half a per cent of my gross income for the next year?" what are we going 
to say? ‘They do not care. They will sit there. 


Increasingly, that is becoming the economic reality. It is not just with 
the banks. I went tnrougn a few other examples a minute ago. Look at our 
econony. Unfortunately, we are starting to see it even in the garment 
industry. We are starting to see the increasing size of companies and the 
increasing smallness of the units that operate. Within 10 years we are going 
to lose a lot of our small businesses in tne garment industry. It has nothing 
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to do with unions; it has to do witn the way the econony is developing. We are 


going to have small sectors of pig corporations and we are going to have 
exactly the same problems they nave in the banking industry. 


Mc. Taylor: what is your member ship? 


Mc. Lyons: How big is our membership? 


Mc. Taylor: Yes. 


Mr. Lyons: The last time lL counted, tne Labour Council of 
Metropolitan Toronto represents approximately 175,000 members from about 410 
union locals. It cnanges from day to day. They are from 42 different union 
organizations. Depending what the numpers are day to day, we are either the 
fourth or fifth largest central labour body in the country. 


Mc. Taylor: You are not small. 

Mr. Lyons: No. We do not pretend to be. 

Mc. Taylor: You do not look puny from here. 

Mc. Chairman, can you help us with tne other question I asked? 


Mc. Chairman: When we get to the clause-by-clause debate, we will 
make sure tnat there is legislation from otner jurisdictions for tne 
committee, as well as a summary of tne recommendations on the various sections 
of the bill. That is a good suggestion. 


Mc. Callahan: I am going to address the question of access. Access 
that is automatic nas been the suggestion by some of the witnesses who have 
come before us. It turns out that over the long run arbitration seems to be 
beneficial to one side or the other. I am sure you will agree that automatic 
access would persuade the party that sees it acting as a favourable vehicle to 
drag its feet and simply not bargain at all. Automatic access inignt have the 
net result that the preample to the labour legislation would have no effect 
whatsoever because there would ve no collective bargaining. You would simply 
sit around on your hands, waiting for the arbitrators to get in place and to 
create a contract. Do you agree witn that? 


Mr. Lyons: I nave not been dealing with arbitrators on collective 
agreements for 10 years now. There mignt be some instances. I tend not to 
agree with that. Remember ing arbitration as I do, when you say it appears to 
one side to be favourable to it, I am not sure how you judge that. 


Mr. Taylor: It depends whether they win or lose. 


Mr. Lyons: I can remember arbitrations where I went in and thought, 
"This is a rock-solid case,'' and I lost. Tnere were others where, quite 
frankly, I would say: "It is a pit touchy here. I am not sure.’ It is where 
you nad to take it because of an internal situation witnin the plant or within 
the office. It really did not take an arbitrator. ‘his is not just a contract, 
but a right to arbitration perhaps, and you win one you expected to lose. I 
have no way of judging whether you are going to win or lose in arbitration. 


As a matter of fact, from history generally it seems tnat overall 
neither side tends to win from arbitration. Is tnat not what we hear over and 
over again? Tney try to avoid arbitration because, too often, neither side 1s 
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happy with the arbitrators themselves. They may nave some sense of the 
economic issues, but they do not have any sense of the other important tnings, 
such as classifications, job security, health and safety and a whole range of 
concerns that exist within the plant. Too often, people come away unhappily 
from arbitration results. 


I have peen involved with the federal public sector. I worked for them 
for five years witn the Public Service Alliance of Canada where, at that tine, 
most of the members were in arbitration. The reason tney are now out of the 
arbitration route is simply that they got frustrated too often by the 
arbitrator, who did not seem to understand. The same is true of the Liberal 
government, wnich decided it is probably better not to go to arbitration but 
try to settle it itself. 


My answer is that I am not sure eitner side would ever see arbitration 
as a way of getting within the agreement something that they could not get out 
of collective bargaining. If they make the decision to go through the 
arbitrator for a first agreement, it is because there is no other recourse 
left. It is either get this first agreement or have no agreement and have no 
union. That becomes the issue. 


Mc. Callahan: The information that we seem to be receiving fran 
almost all witnesses addressing the legislation is to the effect that what the 
enployers are talking about is that tney are the ones who, right fron Square 
one, do not want a union. They are going to use every method they can to avoid 
one. 


We also have information from tne Canadian Manufacturers' Association in 
British Columoia saying it had an arbitrated settlement where there were 12 
agreements, I think, whicn were imposed by the labour relations board, and 
only three of them resulted in second or subsequent contracts. I would hope 
that you would agree that if tney are arbitrated, the cnances of a second 
agreement coming about is probably less likely than if they are negotiated. 


Mc. Lyons: Yes, I would agree. If you have a negotiated settlenent, 
a second settlement is more likely than if you arbitrate the first agreement. 
But a second agreement is more likely if you have an imposed first agreement 
than if you do not have any first agreement, in which case you do not have a 
second one. 


Mc. Callahan: To go pack again, if you grant automatic access to 
arbitration without any preconditions whatsoever, does that not give the 
employers, the ones I was just talking about who definitely do not want a 
union and do everything possible to avoid it, the opportunity to drag their 
feet and tell you: "Go away; tne process will take place eventually and then 
we will find some other way of attacking it, either by a judicial review or 
whatever''? 


Mr. Lyons: No, it is because of the difference in their political, 
financial and economic clout. If they can get you to gO away, you are not 
coming pack unless you have a first agreement. You are gone for ever and it 
will not be solved. 


Mr. Gillies: You are saying you would rather bargain tnan wait. As 


you said earlier, in your experience the best agreements are those that are 
arrived at py the parties. 


Mr. Lyons: Sure. 
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Me. Sutherland: Let me point out two examples that contrast. If you 
look at the Eaton's settlement, at wnat happened during the Eaton's strike, 
you can see how over the period it dragged out it was clear from the beginning 
that Eaton's was not going to settle. If tney had gone to first contract ear ly 
on, they mignt have settled witn some semblance of order among the workers, 
which would have given them a basis to operate as a union and therefore a 
better chance of getting a second contract. 


Compare that to the Canadian Imperial Bank of Commerce strike where the 
union movement took an extremely extrordinary step to support the workers who 
were on strike. In essence, what they did was pay them their wages so that 
they could maxe the honest choice about wnether they wanted to work or to stay 
on strike. In that situation tney stayed out rignt to the end. They went back , 
and that unit is now strong and will have a mucn nigher percentage chance of 
getting a second agreement than the Eaton's workers. You can solve that 
problem earlier on py allowing automatic access in a situation where there is 
no first settlement contract. 
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Me. Callahan: Surely in both of those instances and even in some of 
the more horrendous ones such as Radio Shack, the preconditions that are 
suggested in Bill 65 would have been met. One or mre of them would have been 
met. 


Mr. Sutherland: No, they were not. In the Eaton's situation they 
were not met. 


Mc. Callahan: That was a situation of baa faith. I will go to my 
final question. 


Do you view tne four preconditions in the proposed bill as nothing more 
than bad faitn, as some of our witnesses have, or do you view them as 
something a little less tnan bad faith? 


Mc. Lyons: They do not say bad faith. That is what I understand. 
There are no words that express bad-faith bargaining. However, as I read the 
words, I think they come down to that, using other words. 


Mr. Callahan: What about clause 40a(2) (b)? 
Me. Lyons: It can be any other reason the board considers relevant. 


vc. Callahan: The reason I ask is tnat we nave also had witnesses 
come here and indicate that, in their opinion, clause 40a(2) (0) gives 
something more than the pad-faith test. 


Mr. Lyons: It leaves it open. Wnat does ‘without reasonable 
justification™ mean? If tne employer says, "Ty cannot afford it," tnat is the 
reason. ‘The worker says, 'Wny can you not afford it?" Tne employer says, "I 
cannot, but I am not opening tne books." Is that reasonable? I have the same 
difficulty with clause 40a(2) (b) as I have with clause 40a(2) (d), wnere it 
says “any other reason.'' If it is not spelled out in better terms, I am not 
sure wnat it means. If it were applied extremely broadly, I suppose it could 
met our needs. It could as easily be applied very narrowly wnich, 
historically, boards have tended to do. 
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There nave been examples of boards having given a broader interpretation 
than we mignt have expected, put for the most part in Canada, tribunals such 
as this, and judicial tripumals, tend to take a narrow approach more often 
than they take the broad approach. Given that, I would feel petter about the 
words tne steelworkers have proposed, let us say, than those nere. I would 
have a better sense that we have access. 


Mc. Callahan: Assuming that some tribunal or body was to say those 
preconditions as set out in Bill 65 were something less than bad faith, would 
you be agreeaple to those preconditions? 


Mr. Lyons: I am sorry, would you repeat that? 


Mr. Callahan: let us say a definitive interpretation was given that 
Clause 40a(2)(b) injects into tne preconditions something less than the 
illusive bad faitn whicn nas existed in the past. Would you pe satisfied with 
that? 


Mr. lyons: No, because it is a matter of degree. Is it a little less 
or much? I cannot get a handle on it. It snould be mucn more specific. It is 
just a generality. These words could still leave us in a situation where you 
may not pe able to prove bad faith, but workers on strike are trying to get 
access to this legislation and at the same time appearing before other 
tribunals, woile the strike is on and the workers are faced with suffering 
economic hardship, to try to get an interpretation of this. That is justice 
delayed, justice denied. 


Me. Callahan: However, if there was a definitive interpretation that 
said clause 4VUa(Z)(b) was less than bad faith, would you be satisfied with 
those preconditions? 


Mr. Sutherland: Tnis is a responsibility you have as a committee. 
What you are talking about is tnat, if a company does not implement a certain 
kind of grievance procedure, for instance, this is a step you could choose to 
take. I would not support it and I will tell you why. 


However, if a company does not nave seniority laid out in a certain way 
or does not deal with certain healtn and safety concerns or various 
categories, tne only way you could get around the general statement would be 
to lay out the specific tning that has to go into a contract. You can 
appreciate tne difficulties, because every negotiating situation is somewhat 
different and you cannot lay out specific language, since you want to be able 
to deal witn the specifics of any situation. 


It the intention is to allow access, to allow workers to have a first 
contract, you have to leave that option open. We just gave you examples. 
Uaions do not like to go to arpitration. Employers do not like to go to 
arbitration. People use it as a last resort. Your statistics on British 
Columbia snow it is a last resort. People are going to try to negotiate, put 
you have to leave tnat door open to save endless court hear ings and very bad 
rulings and make your intention clear. That is wnat we are saying. 


Mc. Callahan: We may have to go to arbitration over that because we 
are not achieving a collective agreement here. 


Mc. Chairman: That is the last of the questions. Mr. Lyons and Mr. Suth 
erland, thank you for appearing before the committee. while tne points you raise 
d nad been raised pefore, you do reinforce them. You are also the first 
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group that nas brought a petition to us. We shall make sure that petition goes 
directly to tne Minister of Lapour (Mr. Wrye). Thank you very much for 
appearing before the committee. 


Tne next brief is being distributed to the coumittee members. It is from 
the United Auto Workers, and we have Bob Wnite and his delegation, Mf. 
Nickerson and Mr. Gill. Mr. Gill, tne bearded fellow, used to haunt these 
halls in a previous incarnation. We welcome you to the committee, and look 
forward to hearing your views. 


UNITED AUTO WORKERS UNION OF CANADA | 


Mr. Wnite: If it is appropriate, I will walk through our 
presentation and supplement it in a couple of areas, and of course have some 
dialogue witn the committee about our thougnts on this. 


We welcome tne opportunity to appear pefore the coumittee and present 
our views on Bill 65. Our union represents 126,000 workers in Ontario in a 
wide variety of industrial, office and service occupations. Woile the majority 
of our members work in tne auto, aerospace and telecommunications industries, 
others work ia sucn diverse areas as agricultural implements, airlines, food 
processing, mass transit, appliances and construction equipment. We are very 
familiar with the difficulties of organizing workers and effecting collective 
agreements, not only witn large corporations, as is the usual public 
perception, but also with many sinall employers. 


First-agreement bargaining often is an extremly difficult process for 
both workers and employers as they attempt to com to grips with a collective 
bargaining relationship. In some cases the two parties are able to establish 
an effective relationship without the need to resort to a strike or Lockout. 
Unfortunately, in all too imany cases that sort of relationship is tnwarted by 
the inaoility of an employer to accept the reality of the union and its 
subsequent determination to get rid of the union. 


Our own experience in the Blue Cross, Fleck Manufacturing and other 
situations has convinced us of the need for effective first-contract 
legislation waich will avoid protracted first-contract strikes and allow the 
parties a measure of time to learn now to Live with one another in a 
collective bargaining relationship. 


The goal of employers sucn as Eaton's, Radio Shack, Blue Cross, Fotomat 
and tne Canadian Imperial Bank of Commerce and many others has been to 
frustrate workers' rights to a union. They resist and refuse the worker s' 
organizing efforts and, failing that, refuse to sit down and bargain a fair 
and reasonable first agreement. Faced witn the reality of sucn employers, 
first-contract legislation is an absolute necessity. 


I indicated at the time this bill was introduced that it was a positive, 
important first step. I also said then, and I must emphasize again today, that 
tnis bill contains a serious weakness. 


Our position is that access to first-contract arbitration should be 
granted upon request, as it is under Manitoba legislation. Tne burden of proof 
that lies upon workers under this proposed legislation constitutes a 
significant impediment to its fair and full use. Under the terms of this bill, 
workers would have to prove that an employer was guilty of bargaining in bad 
faith before arbitration could pe applied. I am sure you have been told of the 
horrendous length of time it taxes to settle many pad-faith pargaining cnarges 
under section 15 of the act. 
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Our experience shows that employers nave devised many ingenious ways to 
appear as though tney are bargaining, although in reality they are not. This 
legislation could encourage sucn surface bargaining, and I urge this committee 
to seriously consider amending it to allow access upon request. 


In my opinion, the availability of access upon request will act as a 
stimulus to serious collective bargaining. The reason I say tnat is that in 
virtually every case, tne agreement that can be negotiated between the union 
and the employer is vastly preferable to one that will be imposed py a tnird 
party. I want to come back to that because in a previous discussion, there was 
a lot of fantasy that first contracts somenow set patterns and that they are 
great, living documents wnen, if you check the record on first contracts that 
nave been imposed by arbitration in other jurisdictions, many cases contain 
the bare bones of a collective agreement. In most cases, a negotiated 
agreement is much preferable to one that is imposed by a third party. 


The knowledge that an outside body can and will fashion a collective 
agreement if the parties fail to do so themselves will have a positive impact 
on the way both sides will approach the bargaining table. After all, it is the 
union and the employer wno will have to live witn the agreement, and one that 
they can fashion tnemselves is obviously preferaple. For that to happen, there 
has to be a clear and recognizaole means of access to first -contract 
arbitration. The proposed bill does not do that. 


In our view, the conditions wnich the bill contains and whicn must pe 
fulfilled before access is gained will not avoid protracted first-contract 
strikes and will result in unconscionable and interminable delays as the 
courts attempt to sort out the meaning of tne word "frustrated" in subsection 
40a(2) as bota union and company lawyers argue before the board whether 
specific actions by an employer or a union constitute a failure to make 
reasonable efforts and wnether certain positions are of an uncompromis ing 
nature without reasonable justification. 


If workers and unions who are in first-contract bargaining have to prove 
one of these conditions before oeing granted access, I guarantee you there 
will be delays of months in individual cases, wnich defeats tne purpose of the 
bill. If you want to fasnion a mechanism tnat encourages collective 
bargaining, avoids lengtny first-contract strikes and provides an atinosphere 
in which unions and employers can learn to live together, then this bill mst 
be Changed to provide for open access. If that is not available, employers 
will continue to use labour disputes as a weapon against workers as a means to 
avoid the possibility of getting a first agreement. 


The recent experience of the Visa workers at the Canadian Imperial sank 
of Commerce illustrates the tactics that are available to an employer wno 
Clearly does not want to deal with the union. Those workers were forced to be 
on strike for eight montns in an attempt to obtain what most impartial 
observers would consider moderate and basic provisions in the collective 
agreement. The patently unfair and unreasonable positions maintained at the 
bargaining taole by the bank for almost eight months were successfully 
countered only by tne unprecedentea level of support py the Labour movement. 


Rather than illustrating the usefulness of the Canada Labour Code 
provisions, tne final result in this case highlignts the inadequacy of 
legislation that does not provide open access to first-contract arbitration. 
It took 16 days of nearings to make the case before that labour relations 
board. 
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I would also Like to comment on subsection 15 of the proposed bill, 
which deals with tne content of a first agreement once access has been 
granted. I find it difficult to understand the intent of clause 40a(15) (a), 
which compels a labour board of a private board of arbitration to take into 
account ‘whether the parties have made reasonable efforts to reach a 
collective agreement.'' To im, tnis clause suggests that an element of 
retribution may be involved in fashioning an arbitrated settlement. That 
simply does not make any sense. At tnis stage of the process, the only 
criterion should be what is considered to be fair and reasonable by the board 
or a board of arbitration. 


This takes us to clause 40a(15)(b), wnich compels consideration of 
existing contracts in the industry as a guide to the arbitrated settlement. 
Again, this does not make any sense. If the only existing agreements in the 
industry are demonstrably inferior, way should tnat be inflicted on the 
parties? 


If the purpose of the legislation is to promote collective bargaining, 
surely it maxes sense tnat the collective agreement witn whicn the workers and 
the enployer will nave to live with for two years should be one that is 
considered fair and reasonable py an impartial third party and that will be 
making reference to general conditions in the industry, the size and 
composition of the unit and tne ability of the employer. 


In fashioning a settlement on tnis basis, the board will undoubtedly not 
be imposing a superior agreement, nor should it impose a clearly inferior one. 
Both the union and the employer will be putting forward their version of wnat 
the collective agreement should contain, and the poard, in reviewing and 
assessing wnat should go into tne agreement, will take those positions into 
account. 


Althougn there are a number of other iinor issues in tne proposed bill 
tnat give us some concern, such as tne power of the minister to extend time 
Limits, we nave tried to focus today on wnat we consider to be the mst 
fundamental aspects of the bill that nave to be addressed to nave fair and 
affective first-contract arbitration. The questions of access and of contents 
of agreements must be dealt wita by this comnittee so that from here on we can 
ensure that once workers nave exercised their rignt to form a union, there is 
a process in place that encourazges fair and reasonable collective bargaining. 


As you can see, we nave not attempted to dissect the bill clause by 
clause. We want to have a more general discussion about it. lI described it 
initially as somebody saying: ''You can have the top half of tne house, wnich 
nas four bedrooms, a kitcnen unit and three bathrooms. The only thing you do 
not have is the keys to get into it.'' That is wnere 1 see the flaw in tne 
pill. It is a good first step, put I think a lot of people are creating norror 
stories about what this pill will or will not do to the collective bargaining 
process. Most first contracts are settled without the necessity of going to 
arbitration and they would be, I would suggest, under tnis legislation, 


because we fundamentally pelieve in tne free collective bargaining system. 


Tne proplem is when you get employers, and we are finding more of tnen 
these days, wao will hire the best legal brains--I am not sure, but certainly 
they will hire legal brains--to try to thwart the process. Wnen you read the 
Canadian Imperial Bank of Commerce decision by the Canada Labour Relations 
Board, it points out very clearly what an employer can do to try to thwart the 
collective bargaining process. 


R-20 


Waen people join a union, they do not join to become members of tne 
union, first of all; they usually join because tney want to do something 
fundamental about tneir working conditions, their wages, their benefits or 
their relationship with their employer. If you are not successful in doing 
that, for all intents and purposes the rignt to pelong to a union in the 
province becoines academic. 


One of the difficulties wnen you have to prove tne criterion that is 
laid out in tnis act or in otner acts is tnat you put much more antagonism 
into the system. Wnen you go through 16 days of hearings at tne labour board, 
as the bank workers did, with all tne arguments that have to pe put out tnere 
and all the witmesses wno have to be called on both sides, wnat you are doing 
is putting more wedges between puilding a relationship in tnat situation. ‘This 
is why we say access should be automatic. 


I do not know a persuasive argument that says it should not be 
automatic. I nave people say, "If you do not like it tnis way and it does not 
work out well, we can always change it.'' That is true; you could do that. But 
what about trying it the other way? Wnat about allowing automatic access? If 
somebody says that there is no bargaining going on in the province any more on 
first collective agreements, tnat everything is going to arbitration, then you 
can taxe a look at it. 


I do not think that is going to be tne case. I tnink tnat in mst 
instances the labour movement and most employers will realize their best 
avenue in this is to negotiate a settlement. This does not mean there will not 
be a first-contract strike or lockout. This means that when parties are around 
the barzaining table, it is obvious to either one of tne parties--both the 
employer and the union--that this relationsnip is not going anywhere; that the 
employer, for whatever reason, is trying to thwart the right to have a union, 
put this union should not have to take those people on a protracted strike and 
go before the Ontario Labour Relations Board and try to prove bad-faith 
bargaining, wnich means usually calling certain enployees to testify at the 
labour relations board to prove the case. All you are doing is delaying the 
process. j 


The otner problem we have with the language in this act, quite frankly, 
is that with wnat is happening today in the courts witn the Cnarter of Rights 
and a number of other things, we think there are going to be a number of 
appeals to that. This is why we strongly believe automatic access is the 
proper way to go. I quite frankly do not know a persuasive argument on the 
Other side of the question. 


As 1 said before, you can look around the country at most of the imposed 
first contracts, including the recent one at the Canadian Imperial Bank of 
Commerce, where people went on strike for eight months. If you look at that 
agreement, you will find that the economics of tnat agreement are a very 
minimal change from what they were prior to the strike. The Canada Labour 
Relations Board gave the workers some basic seniority and transfer protection, 
but it is not a model agreement; we would not use it as a model agreement in 
organizing any place. You could not say there has been any brand-new pattern. 
The best that has been accomplished tnere is that they nave an agreement in 
place for a one-year period. 


bd: 20 facie 


This is a very important piece of legislation for Mhtario, and the thing 
tnat makes it important is how we get to use it. It is not important on tne 
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books if it reads well. It is tnwarted in its use by naving to prove things 
that complicate the collective bargaining system even more. Letigcan’ todayy 
want to try to impress upon this committee the importance of giving the 
parties access to the process. 


There is a growing period in many situations, especially with smaller 
employers whose workers nave joined a union. As soon as the organizing 
campaign starts, sometimes you can read if this employer is going to resist 
the campaign with all its energy. There are also employers wno do not do that 
during organizing campaigns. There is a learning process, as there is witn 
unions--learning to build a relationship. There are employers who deliberately 
try to thwart the cases; so there has to be some access SO you do not have to 
go out and prove a lot througn litigation to get access to tne bill. 


Those are my opening comments, and we are prepared to discuss our 
thoughts. 


Me. Chairman: Thank you, Mc. white. There are questions from several 
members of tae committee. 


Mc. Gillies: Thank you, Mr. White, for your presentation and for 
appearing this morning. I mignt say, almost parenthetically at the beginning, 
with regard to your comments about clause 40a(15) (a), I share that concern. We 
have nad it prought to our attention by a number of labour and manazement 
groups whether this is appropriate or necessary instruction for the 
arbitrator. I want to assure you that almost certainly you will see an 
amendment forthcoming fran us on that one. 


Mc. Taylor: Wnether you like it or oleae 


Me. Gillies: I want to direct my questions towards your section 2. 
You said you felt the legislation was a good first step, altnough your 
preference is obviously for unfettered access to the arbitration process. I 
want to challenge that statement. 


We have had at least one witness before tne committee--in tnis case ie 
was a union representative--say his feeling was tnat tne legislation as worded 
here is so vague and would be so difficult to access that he would almost 
prefer to have notaing. The feeling on the part of several witmesses was that 
what this bill is going to be is a field day for the legal profession but of 
very little practical use to working people. Will you comment on that? 


Mc. White: I do not share the view tnat notning is better than this 
bill. Tais bill has a lot of problems with it and it opens up a field day for 
the legal professions on both sides of the bargaining process, but I would 
rather have a piece of legislation on the books tnat moves towards doing 
something, on first contract than not aave anything at all. That is now I feel 
about it. 


Having said tnat, I feel very strongly that if we are going to do tnis, 
we ougnt to do it correctly if we can. I think we have an opportunity to do 
that. However, I do not snare, and have not shared, the view of some people in 
the labour movement who nave said, ‘It we cannot nave it our way, we do not 
want anything at tnis point." I do not share that view. 


Me. Gillies: Have you had an opportunity to review the proposed 
amendment by the steelworkers wnen they came before the committee? The 
steelworkers' brief basically said: "We prefer unfettered access. Wwe do not 
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think we are going to get it; so here is a suggested amendment we feel is 
vastly superior to the wording in the bill." 


Mc. Woite: I have not looked at that extensively. I operate under 
tne bargaining process. Waen I am coming in to talk about unfettered access, I 
would rather not suggest some compromise. It seems to me that is not a good 
way to start oargaining. 


I have not looked at that. I have expressed to the minister, the deputy 
and others that I feel the right of access is so fundamental to the bill that 
I do not think those who oppose the right of access can imake a persuasive 
argument as to how it hurts the process enough. 


If the steelworkers inade some middle suggestion, which obviously a 
number of people made as this pill was going into draft form, and if you could 
tell me what that suggestion was, I could tell you whether I think it makes 
sense. This morning, I would rather say we should move to the act, to 
unlimited access. I think that is tne position we ought to be in. 


I haa made some suggestions earlier on about some ideas, but I do not 
see much of a compromise position between tne access and what is written here. 
If the steelworkers have one and it gives some better access, I would be 
prepared to look at it. 


Mr. Gillies: In the case of tne Canadian Imperial Bank of Commerce 
dispute--as you mentioned, that went on for quite a long tim, eignt 
months--the benefits accruing to the workers at tne end of tnat dispute could 
be described. as minimal. 


Mr. Wnite: Yes. 


Mc. Gillies: I quite agree witn you. I am asking for your critique 
of the federal legislation. Way was it not more effective in dealing 
expeditiously and somewhat more generously with tnat dispute? 


Mc. Waite: The first thing is we did not have access. That is the 
main thrust of it. We had to go through a long process from wnere we could 
point to the oank tnwarting tne collective bargaining process to where the 
Minister of Labour finally put in a mediator to tne dispute. Then they became 
convinced there was no way they could settle the issue after eight months on 
strike. 


Had we nad access, my guess is after a month on strike we might have 
made an application to move to first-contract legislation because it was 
obvious to us that the bank was not interested in having a collective 
agreement. We tried a number of things, both behind the scenes and out in the 
Open, to try to move the situation. Tne Canada Lapour Relations Board 
decision, which I nad a chance to read on the weekend, lays out very clearly 
the bank's actions, but there was still no access. We nad to go before the 
board and prove conclusively the bank's failure to bargain. That is the 
problem witn this. 


Had we aad access, we would not have nad to go through an eight-month 
strike. You can ask yourself the questions: ‘Would those workers be better off 
today had tney not nad to go tnrough an eight-month strike? Would their 
relationship with the bank be better today?" I think the answer to both those 
questions is yes. It hardened tne issues on botn sides and it is going to take 


a long time to build a relationship, if we ever do. 
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Mr. Gillies: The Labour Council of Metropolitan Toronto was nere 
today before you came in. Their representatives felt tne federal minister 
moved in that dispute more as a result of political pressure than because any 
threshold had been reached. The implication was tnat if there had been a 
prerequisite of finding bad-faith bargaining in that dispute, it would very 
possibly still be going on. Do you agree with tnat? 


Mr. White: I cannot. All I know is tnat under the federal 
legislation all the minister can do is refer it to the board. He cnose to 
refer it to tne board eignt months after tne mediator went in and came back 
and said: "This thing is hopeless. We are not going any place.'' Witn the 
publicity and the effect of the strike, he chose to refer it to the board, 
which made the determination. 


I do not think there was great political pressure brougnt to pear in 
Ottawa in tne CIKC strike. It had been going on for a long time. Maybe tne 
Minister of Labour said: ''l do not tnink this makes sense politically or 
economically. Let us have the board take a look at it.'' There was no guarantee 
when he did tnat tne board would impose a first agreement. 


Mr. Gillies: what is your response to critics of this legislation 
who say the implementation of first-contract bargaining will practically 
eliminate effective negotiation on first contracts? 


Me. White: I think that is nonsense. We organize workers because we 
think we have the collective bargaining abilities to bargain collective 
agreements. We also think we are mature enough in most cases to build a decent 
labour relations climate with tne employer we are bargaining with. we do not 
want that to pe done by somebody else. 


By the same token, if we run into employers, as we have in tne past--and 
I am not talking about employers unable to pay or things like that--who are 
determined or, to be fair about it, wno hire legal counsel who can make a lot 
of money out of protracted situations--they do not make much money out of 
short negotiations--whicn involve first-contract strikes, picket-line 
incidents and maybe decertification of the union, there should be some 
legislation that a union can turn to and say, "We want to use that."’ I do not 
think tnis will eliminate first-contract strikes all tne time ,but AE 
certainly will not eliminate first-contract bargaining. 


Ms. E. J. Smith: Tnank you for your orief. I think you were here 
wnen the previous prief was presented, and you will have noted with interest 
the gentleman who made the statement that wnat negotiating is all about is 
that potn sides are hurting and that this is essential to the process. 


Mr. Wnite: Both sides are hurting? 
11:30 a.m. 


Ms. E. J. Snith: The employer and tne employee are hurting. You said 
in your answer just now you feel you are mature enough to work out sometning 
with the employer. I am suggesting tnat in first contracts, whether you call 
it experience or maturity, there may be som people who are just plain not 
ready to be reasonaole. In fact, one or tne other of tne two is not hurting; 
in many cases, one tends to be more powerful. There is then the proplem that 
zoing to arbitration does not resolve it and does not create the maturity, the 
experience or even the nurting that brings about a willingness to give and 
take. 
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Mr. Waite: I am not sure the relationship is any better after a 
six-month strike than it would pe after an arbitrated award. At least an 
arbitrated award for a two-year agreement gives a chance to build a 
relationship with tne employer without the necessity of a confrontation on the 
picket lines and all that goes with that. In most cases, I tnink you would 
have a better relationship witn that employer. 


Tnat does not mean the employer may not still be determined to get rid 
of the union. They might still do that, but at least tnis gives the workers in 
the union a living chance to try to avoid that. I would make the argument that 
an arbitrated settlement that comes before or shortly after a strike or 
lockout will puild equally as good a labour relations climate as one where 
somebody hurts after three months on strike for both sides. 


Ms. E. J. Smith: I note you quote tne two years. I gather you favour 
the two-year clause? | 


Me. White: Yes, I do, rather tnan a One-year clause. 


Ms. E, J. Snith: We have had people looking at clause 40a (15) (b) wno 
have suggested that they should be looking not only at the same and similar 
functions of the employees, but also at the same and similar businesses and 
geographic areas; this, of course, is the idea tnat no one benefits by someone 
being given the kind of contract that would make him noncompetitive or 
bankrupt. This presents all of us with a dilemma. Maybe some lines of business 
should go bankrupt; it is hard to say. However, from tne point of view of the 
employees or the employer, that can nardly be seen philosophically. 


Mr. Woite: It seems to me that if we are going dow tnis road, we 
must nave some faith in tne arbitration system and in the arbitrator or the 
arbitration board's ability to look at the economics of the situation and make 
a settlement. I do not tnink you have to draw a lot of guidelines because if 
you do, I think you are getting into much more complex arguments. The facts 
should be taken on the basis a the union's position and the employer's 
-position, and the arbitration boara or arbitrator should make the decision on 
tnat. I do not think you neea a imp that Says you can only make it within 
certain guidelines. I do not think that is the way to go. 


Ms. E. J. Snitn: You think an arbitrator would do ‘that without being 
told. 


Mc. Wnite: 1 think they would. You will get some cases in which they 
may not, but that is the process. We nave always nad tnat kind of process. 
This is not perfect legislation and you are not going to have a perfect 
arbitration system, but I think in most instances the arbitrator or the 
Ontario Labour Relations Board will take a look at the econonics of a 
Situation--it might look at comparative contracts--and make a determination. I 
do not think you snould draw guidelines tnat say they have to do that. 


Ms. E. J. Smith: My other question is because I do not happen to 


remember. What happened to Fotomat? Did it get caught in any economic binds or 
is it still around? 


Mc. Wnite: I cannot answer that question. I nave read a lot of the 
evidence before the committee. Just because an employer is not around does not 
mean it was tne union that put nim out of business. 


Ms. E. J. Smith: I recognize tnat. 
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Mr. Waite: I do not know about Fotomat today. I cannot answer that 
question. I honestly do not know. 





Mc. Callahan: You made a comment that you would not come in here 
suggesting something that was nigher up on the scale; I cannot remember your 
exact words. You did not consider it to be a good negotiating tactic to com 
in and ask for the bottom line, open access, ratner tnan asking for or 
agreeing to something suca as tne United Steelworkers did. Do you not find 
that a bit of an unusual position to take wnen you are asking the legislators 
to take a chance on the open access and see how it works, and if it does not 


work, then retreat pack to something less than open access? 


Me. Waite: I was asked the question, ‘What do you think of the 
Steelworkers’ compromise?'' 1 said that at tnis stage I feel strongly about 
open access. If I come in and suggest a compromise, it seems to me there is 
not much point in my arguing open access. Some people will argue today, "Let 
us try the bill the way it is, and if you nave to prove bad-faith bargaining, 
and if we end up in the courts with all the litigation, then we will come back 
and review tae legislation and change it." 


I am saying wny do we not do tne reverse? why do we not take the open 
access and put that in place? If it is obvious there is no collective 
bargaining going on in first agreements, that this is thwarting the collective 
pargaining system, then tne Legislature has a chance to look at it. I do not 
think that will happen, by the way. I was trying to counter tnose wno Say, 
"let us take this legislation, and if it does not work, we will change Tt 
later." I would rather take the access. If it does not work well, let us 
review that Later. 


Me. Callahan: I am sure that, althougn you are not in politics, you 
have had enough experience witn political life through your organization to 
recognize tnat if you give a general right of open access, it is much nore 
difficult to take tnat pack and go to something less than Demi oelOerOmeO 
something, perhaps not less, but something restrictive and tnen to open access. 


Mc. Waite: You are arguing from my side, but the employers would 
make the counter-arzument. The anployers could equally make your argument, LE 
you start witn this and then move to open access....'' They would make the same 
argument you are maxing today. I am saying that you have a half-decent piece 
of legislation attempting to deal witn the case, put the piece that is missing 
is how you get access to it. 


Mr. Taylor: waicn is the guts of it. 


Mc. Waite: Waich is the guts of it. If you cannot get access, the 
written words do not mean anything. The key argument in the province today is, 
should it be unlimited access or should we nave to prove something before the 
Ontario Labour Relations Board? Hnployers will say if you have unlimited 
access, the unions are not going to bargain any more. They will use it in 
organizing campaigns. I do not think that is the case. In most cases, we will 
still pargain first collective agreements. By the same token, if tnat happens 
in a lot of cases, it will be ovvious that there are still a number of 
employers out there trying to tnwart the right of employees to have a union. 


Me. Callahan: As I said to the previous delegation--and it is 
probably a recognition by all meubers of this legislative committee of 
whatever political stripe--we have seen tnis particular situation arise wnere 
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employers did not want a union and did everything possiple to avoid it. I 
think I can speak for my colleagues. We want to put at rest all tne violence 
and unhappiness that occur as a result of that. Having said tnat and 
recognizing tiaat tne bad-faitn test under section 15 has not worked witn those 
employers, tne rationale for tne first-contract legislation becomes impor tant. 
If the section as proposed, or as slightly amended, were to provide something 
less than the bad-faith test, would you be satisfied with that? 


Mc. White: Wnen you say "less tnan tne bad-faitn test,'' I do not 
know wnat that means. I do not know wnether that gets us into trouble in the 
courts. I do not know how the courts will view tnat or now the labour board 
will view that. If you are going to take half a step, why do you not take the 
full step? 


Mc. Callahan: If tnere was a definitive interpretation of tnat 
section by a court of a higher jurisdiction than the labour relations board 
that said that is not bad faith, that there is something less there than bad 
faith-- 


Mc. Wnite: I do not think that solves the problem. You nave to talk 
about access to a piece of legislation by union and employer in wnat becomes a 
very difficult situation if they want to use it. 


Mr. Callahan: What you are suggesting is--I have tried all the 
alternatives on you-~is that if open access does not work, we will z0 back to 
something that is more restrictive. 


Mr. Whilte: If people say it does not work. I think it will. If you 
look at some jurisdictions, sucn aS Manitoba, that have had first-contract - 
legislation, it has not wiped out the first-contract negotiations. 


Mr. Callahan: Maybe not, put tne real danger, if. that does happen, 
if collective agreement becomes a dinosaur of tne past and everything goes to 
arbitration, for wnatever reason-- It may be unrealistic to say that from the 
the field of the aroitrators available, employers or unions are going to 
decide it is better to go to arnitration and let the process flow because it 
is automatic. That is a hypothetical situation. You may say it is utter 
nonsense, and maybe it will be utter nonsense. In British Columbia, of 12 
agreements imposed py tne Labour Relations Board of British Columbia, three 
resulted in second or subsequent contracts. I think you would agree that if it 
is an Ei contract, the chances of a second agreement probably are 
weakened. 
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Mr. Wnite: I an not sure of tnat. It depends on the length of the 
agreement. It depends on the employer's attitude. You could equally, I am 
sure, in BC take another 12 certifications where there was no first contract 
applied for and where they have lost the certifications. They never 
established a bargaining relationship. ‘That is no criterion. 


Ine two years proposed in this bill give an Opportunity to build a 
relationship. If a union has been in with an employer for two years, it has a 
Chance to elect a local union committee and to build a relationship on the 
shop or office floor. At the end of that tim, you ought to be able to sit 
down and, if it is a matter of economics, work out what you do. I do not think 
tnose situations would be around if you had not nad first-contract 
legislation. Probably all of tnem would not have nad an agreement. 
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Mr. Callahan: The letter we got from the Canadian Manufacturers ' 
Association-- 


Mr. White: That is not a very good source. 


Mc. Callahan: I am assuming it is accurate, recognizing perhaps that 
it comes from one side. They have given us facts at our request. They indicate 
that since 1974, when first-contract legislation was introduced, 34 
applications for imposed settlement were referred to tne British Columbia 
Labour Relations Board by the minister. They recount for us tnat agreements 
were imposed in 12, there were 14 settlements after referral to tne board, six 
applications were rejected by the board and two cases withdrawn. Out of tne 12 
agreements imposed py the labour relations board, only three resulted in 
second or subsequent contracts. That is pretty clear and definitive testimony 
that if you nave an arbitrated settlement, the cnances of your second 
agreement are weakened to a considerable extent. 


Me. Wnice: I do not think it is. I could say to tne manufacturers’ 
association: “What would be the numbers if you did not nave first-contract 
legislation? Are you saying that those would have agreements today?" The 
answer is no. They would not nave first agreements. 


Mc. Callahan: Hardly likely. 


Mc. White: Tnis is not a panacea that will guarantee a long-lasting 
relationship with every employer, but it does give a living cnance. That is 
the difference. 


Mr. Callahan: But the legislation is meant to deal witn those cases 
wnere the employer is doing everything possible to keep the union out. That is 
what the legislation is for. If that is the purpose we are trying to achieve 
througn the legislation, then tnat perhaps is tne difficulty in terms of 
automatic access versus some preconditioned access. 


Mr. Waite: Tnat is where the unions wili zero in. They will not want 
to go tnis route for a normal employer relationship. There is no advantage for 
us to do that. 


Mc. Gill: If I mignt comnent on the statistics, one statistic 
missing is the number of first agreements arrived at without resort to the 
legislation. Whether there is a difference now, since tnat legislation has 
come into place-- 

Mc. Taylor: You would not know that without their covering tnat. 


Mr. Gill: Except tnat we do not hear about the long, - protracted 
first agreement strikes coming out of BC and Manitoba. 


Mr. Taylor: It is simply a statistical recitation. 
Mr. Gillies: Is there a better record overall of arriving at first 
contracts since the BC legislation came in? Are there statistics available on 


that? 


Mr. White: I do not know the answer to that. 


R-28 


Mr. Callahan: Finally, if instead of automatic access, the 
legislation contains certain preconditions that have to be met--and that could 
be met; not the old bad-faith situation where the employer can run you around 
the merry-go-round--would that not be enough to impose upon tnese difficult 
employers the recognition that they nave to bargain? 


Mc. Wnite: I do not think so. Some employers in this province will 
do whatever tney can to avoid whatever legislation is written. The problen you 
are wrestling with today is tne same problem that the drafters of tne bill 
wrestled with, that is, wnat do you put down that is not in pad faith that 
makes some clear indication of the rules? I do not think you can find that. 
That is the difficulty. 


Mr. Taylor: Tne statistical recitation, as I mentioned in connection 
with the manufacturers’ association's letter, does not go to the value of the 
legislation in prompting negotiated settlements. That is probably a point you 
were getting it. I see the legislation as a second string to your bow, the 
first string peing the right to strike, so there is that added incentive to 
negotiate a contract with the legislation in place. 


I want to commend you for being straightforward enough to state 
unequivocally that the legislation in its present form is better than notning. 
We have not had that stated so unequivocally before. Wnat is troubling me is 
the statement you made in your brief addressing your concern about protracted 
strikes; you see tnis legislation as an answer to that. 


Do you see the possibility af avoiding strikes with this legislation, or 
do you see tne need to go through tne strixe process before you plug into this 
legislation in terms of a forced arbitration? | 


Mc. White: If you are talking about all first contacts, I do not see 
tnis legislation wiping it out in cases where people want to exercise their 
right to strike or their right to lock out. 


Where this legislation comes into play is wnen it is clear to the 
parties early on--from wnat is going on in the certification procedure or at 
the bargaining table--that there is no way they are going to get a collective 
agreement witnout a long, protracted strike. If you go into tnat, tnen you 
have to prove some other things. That is wnen tne union would say: "It makes 
sense to move this to a first-contract situation. Let somebody else settle it 
for us. We are not going anywnere."' 


I do not know whetner tne drafters of the legislation want to look at 
giving people either/or options; in other words, you nave the option to strike 
or the option to use this. I have not given a lot of thought to that, but it 
is something that could be available. For example, I do not see a union 
saying, 'We are going take a good run at a strike for tnree or four montns and 
then if we are losing the strike, we will automatically apply for 
first-contract legislation."' That is surely not tne way to go. There is no 
advantage in the union doing that because it is paying strike pay, putting 
people's joos in jeopardy and a number of other tnings. 


I do not think this will wipe out all first-contract strikes, because in 


most cases tae union and the employer will want to use the collective 
bargaining process. 


Mr. Taylor: I agree with that. 
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Mr. Wnite: Where this will come into play is when you see an 
employer's accions and it is opvious you are not going anywhere; it is obvious 
you cannot build a relationship--the terminology they are putting across the 
bargaining taple is designed to thwart getting a collective agreement. It used 
to be tnat those employers used union security. Then when tne union security 
legislation came in, they started to use different methods. In those 
instances, I think the unions will move witnout a strike to first-contract 
legislation. 


Mc. Taylor: Do you see tne utility of defining tne length of a 
strike that would automatically trigger arbitration? 


Mr. White: Are you saying it would automatically trigger arbitration 
or people could have access to it? 


Mc. Taylor: I am saying automatically trigger. 


Mc. Waite: That is a little different. I think it is a question of 
access, and, of course, the employer has tne rignt of access as well. 


Mr. Taylor: It would be legislated access to avoid a protracted 
strike. 


Mc. Wnice: Yes, again, as a first contract. Personally, I do not 
have a problem if somebody wants to define a period of time atter wnich the 
parties can nave automatic access in strike situations. 


Mc. Taylor: Either party? 
Me. White: Either party. I do not have any problem witn that. 
Mr. Gillies: During a strike? 


Mc. White: During a strike, in the first-contract legislation. I 
personally have no problem witn that. 


Mc. Taylor: Any time? 


Mc. White: Tnat is right. You define a period of time during the 
strike in wnich they can nave the access. What I am saying is it maxes sense 
to have that access before you participate in a strike. You can take it 
another step and ask what the access would be if you nad a strike for three or 
four weeks that is not going any place in the first contract. Lan tne parties 
then have automatic access? I do not nave any problem with tnat pailosopny or 
idea. I would like to look at wnat contrary people are talking about. 


Wnat we are trying to do here is to avoid tnose strikes that you know 
you are heading into in a first-contract situation and you cannot get around 
it. You just know you are going to be there. 


11:50 a.m. 


Mc. Taylor: You already answered my question wnen you indicated you 
were in favour of a two-year contract as opposed to a one-year contract. 


Me. White: Yes. 


Mc. Taylor: Way do you see the need for a two-year contract if you 
have something imposed that neither party is too happy with? 
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Mr. Waite: The success of collective bargaining is in building a 
relationship between the anployer, tne union and the employees. If you go 
througn this long process and end up with just a one-year agreement, you are 
almost automatically back in tne process before tne ink is dry. It does not 
really say much. Then the parties are again in a position of not building a 
relationship out trying to get that second agreement. 


With a two-year agreement, it gives you more time to do that. It allows 
more time for the workers to be identified inside the plant. It gives us time 
to have a union committee and to build a relationship with first-line 
supervision, it you can do that. You are not right back in the bargaining 
process again. It gives tnose employers who are nervous about a union time to 
take a better look at things and say: 'Maype it is not all tnat bad. Maybe the 
legal advice I am getting is wrong. Maybe we ougnt to try to build a 
relationship." 


I think one year is too snort. I draw the analogy of tne Canadian 
Imperial Bank of Commerce. It nas a one-year agreement, and it will not be 
very long until those people are all bargaining again. I do not tnink the bank 
today has changed its mind one bit about its objectives. 


Mc. Nickerson: That is similar to a parliamentarian wanting a 
four-year term. 


Mr. Taylor: I cannot understand that. 
Mr, Nickerson: Not today. 


Mc. White: Whether you want one year or four years depends on whicn 
side of the House you are on. 


Mc. Taylor: It all depends whose ox is beiag gored. 
Mr. Wnite: It depends on the Tories. 
Mr. Chairman: It will depend on part 2 of tne accord. 


Mr. Woite: That is a good example. There is an accord. A one-year 
agreement was not satisfactory; people thought tney had to nave two years. 


Mr. Chairman: That is rignt. Tnis legislation is part of it. 

Mr. Pierce: Mr. White, could you tell me how many certifications 
have been lost by the United Auto Workers in the past four or five years as a 
result of there being no first contracts? . 


Mr. Woite: I could not answer that. I would say probably six or 


Mr. Pierce: How many first contracts have been negotiated? 


Mc. Woite: We probably organize an average of 40 units a year in 
Ontario. 


Mr. Pierce: Could you give me an idea of wnat you see tne bill doing 
after tne arbitrator has come down with the first contract and it is not 
acceptable to eitner or both parties? What nappens if it is not acceptable to 
the union or to the employer? 
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Mc. Wnite: It is like every otner arbitration case. You learn to 
live with it. It is like a divorce settlement. You have to buy it whether you 
like it or not. It is there for everypody to see. If you are going this route, 
that is the gamble you take. That is where the union comes into play. That is 
where the union committee sits around and says, ‘This is what we stand to gain 
or lose by tnis." 


Wnen you move into that process, you hand your destiny over to a third 
party. That is why anybody who thinks the labour movement will rum out every 
time and use this to get a first contract does not really understand the 
scenario in tne labour movement. As I say, if you look at first-contract 
settlements that have been handed down, they are very minimal settlements. I 
do not think there is one you could point to and say, ‘That really set a 
brand-new pattern for tne industry or for tnat particular section of the 
econony."' 


Mc. Chairman: A good example is in British Columpia where, according 
to the letter from the Canadian Manufacturers’ Association, 34 applications 
for imposed settlements were made in eight years. It has not been widely usea. 


Mr. White: That is interesting because at one time there was a very 
confrontational labour relations climate in British Columbia. 


Mr. Pierce: One of the questions posed by Mr. Snith was the question 
of geograpny with respect to tne arbitrators making some decisions that do not 
necessarily fit into the geographic location of a plant. There is always that 
fear. AS a nocthern member, I know we have som great fears in the north that 
decisions made in the east all of a sudden become representative of wnat 
should pe done in tne north and they do not fit tne picture. 


There is a problem in the selection of the arbitrator, the two parties 
agreeing on woo is the arbitrator, and botn parties jockeying for tne 
arbitrator who has nistorically come down in favour of one position ratner 
than the other. 


Me. Whice: You will have some of that any time you have an 
arbitration board, but tne ultimate decision rests witn the minister if tne 
two parties cannot agree on who the arbitrator ought to be. If you look at 
arbitration in this province, and a lot of public sector bargaining is 
controlled by arbitration, in most instances the arbitrators nave been 
sensitive to the economics of tne situation, regardless of wnere it was. If 
you go down this route, you have to nave som faith in the people who are 
making these decisions. 


Mc. Callahan: I come fron a minicipal background. I can remember 
times wnen we would sit around as a council and I would suggest it go to 
arbitration. They would all turn white, if you will pardon tne expression, Mr. 
white, because they were concerned that the arbitration would result in a very 
unfavourable settlement for tne immicipality. 


Mc. White: I think you are talking about a very different situation. 
You are talking now about having arbitration in place for everybody in a given 
industry. 


Mc. Taylor: In the public sector. 


Mc. White: Yes. You are talking about an arbitration that is taking 
the place of normal negotiations whicn can take place on their own if people 
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want to go that route. I think you are looking at a very different situation. 
I would hope the arbitrators in ist collective bargaining situations would 
impose decent collective agreements, put there is no guarantee of that here. 


Mc. Callahan: 1 got the impression that humans beings, being numan 
beings, want to be steadily employed. That is the danger in any area where you 
are making decisions; that is, you are going to make those decisions that are 
going to win you more appointments as chairman of an arbitration tean. 


Mr. White: You are not looking at many full-time arbitrators being 
involved in tnis process, and some have to be agreeable to the employer and 
the union or the minister has to appoint tnen. We deal with arbitration every 
day of our lives in terms of grievance settlements. If you go down this road, 
you have to have some faith in the process and tne people involved in it. That 
is all I can say. 


Me. Callahan: You need Solomon for hire. 


Mr. Woite: I am not sure about Solomon, but you could get some 
people who would charge almost as much as Solomon would. 


Mr. Pierce: I will ask you for a personal opinion. How do you feel 
about having a pool of arbitrators and just drawing the arbitrator who is next 
out of the pool? 


Mc. Wnite: Personally, I do not have any problem with it. The 
minister has a pool of arbitrators available. Some people will argue for an 
arbitration board. I do not have any problem with a Single arbitrator. In many 
Cases, arbitration poards just add costs for botn parties involved. 
Personally, I have no proplem with a pool of arbitrators. 


Mr. Pierce: We used to experience as much delay in finally coming to 
a conclusion about who tne arbitrator was going to be as we did in the actual 
arbitration. 


Mr. White: Tne time limits here are fairly restrictive; people have 
to get on wita it or somebody else will make the decision for then. 


My. Pierce: That 1sertene- 


Mr. Mackenzie: I have tnree quick questions. First, in the bill as 
it is currently written, there is no doubt in your mind that the requirements 
under clauses 40a(2)(a), (b), (c) and (d) and tne "Erustrated"' in tne opening 
paragrapn do constitute an element of bad-faith bargaining. 


Inter jection. 


Mc. Wnite: If he had not framed it tnat way, probably I could have 
answered him too. You are absolutely right, and naving talked to people 
involved in labour relations practice and to people who have had experience on 
the Ontario Labour Relations Board, they share tnat view. 


Mr. Mackenzie: Some of tne employers do too. 


Mr. White: So that you know wnere I come from, I do not just accept 
some legal interpretation of that. Some lawyers say, 'Inat is worse." You have 
to look at the whole thing in its totality. I do not think there is any 
question, given the way it is worded, that is probably more difficult to prove 
than bad-faitn bargaining today. 
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Mr. Mackenzie: The second question deals with a question MM. 
Callanan was asking, which he has been flogging tnroughout the past few days 
of these hearings. It is the theory tnat if we could get some definitive 
decision or explanation from somebody--I am not sure from whom--that this 
really does not mean bad-faitn pargaining, could we live witn it? 


Tne proplem I have with it is tnat every case is going to be different, 
and it does not say "bad faitn'' specifically anynow, so I am not sure what the 
decision he wants means. I want to be clear about whetner you think this could 
be Lived with if we had some definition tnat indicates it is not bad faitn. 


Mc. White: I do not think you are going to fina tne definition that 
will keep it out of the courts and not be bad-faith bargaining. If it is not 
bad faith, there will be some other strict criteria, and then I think you are 
guaranteeing it goes to the courts. 


12 noon 


Mr. Mackenzie: The third question is your response to wnat I guess 
is a very strong case that has peen made by the Canadian Manufacturers' 
- Association, the financial institute, Mathews, Dinsdale and Clark and a number 
of others, that this legislation will fundamentally alter--I think those were 
some of the words we have heard--the balance of power between the parties and 
therefore there would have to be some other changes, including an automatic 
vote on certifications. May we have your response to tnat argument? 


Mr. Waite: Those are not really new arguments used by those law _ 
firms. There is no question that this will affect some balance of power of 
lawyers who want to play around with first-contract situations, lawyers on 
both sides, if that is tne case. Yes, it will and it snould. But if it is 
fundamentally affecting tne balance of power in collective bargaining, the 
answer is no. What you are doing is you are taking some of tne power out of 
the system and handing it over to somebody else. That is what you are really 
doing nere. 


Mc. Callahan: Mr. white, you answered ir. Mackenzie's second 
question differently from how you answered mine, at least I thought you did. I 
indicated that if there were some definitive way that you could get an 
interpretation of tnat legislation to demonstrate that it is not the old test 
of bad faith put is something less tnan tnat, would you accept that as second 
best. 


Mc. Woite: I think I answered them both tne same way. I do not think 
you can tind that definitive way that would take it out of the courts. You 
just will not find it. That is the problem the drafters of tne bill had. 
People said taney did not want to have to prove bad-faitn bargaining, so they 
sat down, wrote some language and now are trying to convince us that this in 
effect is better than bad-faitn bargaining. However, in fact-- 


Inter jection. 


Mc. Callahan: Let us say there was a mechanism to refer that section 
to the Court of Appeal for a decision, which there is; subsection 19(1) of the 
Courts of Justice Act allows tnat to nappen. If tnat definitive decision were 
made, would you be happy? I understand where you are coming from; you do not 
want the bad-faith test pecause-- 


Mr. White: I will not be nappy unless we have access. 
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Mr. Callahan: Automatic access? 
Mc. White: Automatic access. 


Mr. Callahan: That is what I wanted to clarify. Contrary to what Mr. 
Mackenzie says, there are definitions of bad faith, as I am sure you will find 
if you check with your counsel, defined by the cases in mmicipal situations 
where bylaws are being attacked. I am sure there is a definitive definition of 
bad faith witnin tne Ontario Labour Relations Board's decisions. It is a 
matter of malice aforethought, as it were, a deliberate attempt to avoid what 
should be taxing place within tne framework of tne law. That is a simple 
definition. 


Mr. White: I guess the question really is, do we want the 
legislation to be available to people in a difficult situation or do we want 
to have them prove it is difficult before it is available to them? If you get 
into that, you are getting into building a lot more barriers to building a 
collective bargaining relationship than you are if there is access. 


Mr. Callahan: I know what you are saying-- 


Mr. Wnite: Whatever you write nere, somebody is going to have to go 
On the witness stand and go through all the recitation about collective 
bargaining and certification; employees and senior members of management will 
be called as witnesses. Tnen after all that, you say: "Now we are going to 
impose an agreement. We want you to live together.'" I am saying all that does 
is make it more difficult to do. 


Mc. Callahan: When I look at strikes, such as these and others, I — 
would think all you would have to do would be to read a brief précis of what 
went on and it would fall within the definition. It is clearly obvious that it 
belongs there. 


Mr. Wnite: Do you have to have an eignt-month strike, go through 16 
days of hearings and pull in employees and senior members of management to 
testify before the labour relations board to all those activities before we 
Can determine somenow if it is bad faith or if tney are frustrated? Do you 


have to do tnat before you get access to it? That is tne problem I have with 
hae 


Mc. Callahan: I understand what you are saying. 


Mr. Pierce: I have a short supplementary. We talked earlier about 
whether this bill now relieves you of first-contract strike or lockout. I 
would Like to get your opinion on wnether tne bill should do that, whether the 
bill snould be triggered upon request by either party prior to a lockout or a 
strike and that a lockout or strike would not be a part of the mechanism to 
achieve a first contract without first going to first-contract legislation. 


Mr. Woite: No, I do not think tnat is the way to go. If you are 
going tnat way, you are riding the otner horse that Says you want to do away 
completely with collective bargaining for first contracts. This bill is 
designed to get at employers wno thwart the collective bargaining process. 
Those situations are in the minority, but tney are very difrticuttaim tis 
province. If we do not correct then, they will increase in number. I do not 
think it should take away the right to conduct normal first-contract 
bargaining from unions and employers. 
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Mr. Pierce: Wnat about tne length of the strike? 


Mc. White: As I said, if somepody wants to give you access, you 
should nave it going in. If somebody says you have access after a strike of 
two or three weeks, the legislation stops it anyway. If you nave access the 
way we want it, you will nave that availapility. 


Mc. Chairman: If tnere are no other questions, Mr. White, M. 
Nickerson, Mr. Gill, thank you for appearing before tne committee. we 
appreciate hearing your views. 


The next presentation is from tne Ontario Public School Teacners' 
Federation. We have with us Mrs. Mary Hill, the president, and also David 
Lennox, the deputy secretary of the federation. We welcome you to tne 
committee. You are the first of two teachers' groups we will hear from today. 
We look forward to nearing your views. 


Mr. Callahan: Are they in the right committee? 


Mr. Chairman: Yes. Do not discourage them from appearing here, 
either. 


ONTARIO PUBLIC SCHOOL TEACHERS' FEDERATION 


Mes. Hill: I will speak to you for a moment and then I will ask Mr. 
Lennox to take you through the specifics. This is a new experience for us, and 
I must say I nad not expected [ would ever be sitting in the same cnair as Bob 
Waite had been sitting. I did not expect I would ever be president of a trade 
‘union, but indeed tnat has happened. ' ake 


L am one of those rather fumny people who is president of a teachers’ 
federation that represents sligntly more than 14,000 male elementary school 
teachers. We also have about 2,000 voluntary mempers, women like myself. ‘hose 
people belong to branch affiliates and collectively bargain under the School 
Boards and Teachers Collective Negotiations Act. 


Tne other side of my group is made up of occasional teachers and in late 
March we received trade union status. We nad been waiting more than a year for 
that to happen. We have our first group certified, the Kent occasional 
teachers. You can well imagine now excited we were when we saw this bill come 
forward and how very pleased we are such a bill is here. 


We expect to be negotiating apout one dozen collective agreements for 
these occasional teachers. We expected we would run into some difficulties 
with scnool boards, tryiag to negotiate a first agreement. Many of the scnool 
boards will not want to recognize a group of teachers wno have trade union 
status. This legislation is very welcome to us. we believe it will alleviate 
the situation and encourage school boards to go to the bargaining table and 
negotiate in zood faith for a first contract. We are grateful. 


12:10 p.m. 


Mr. Lennox will take you througn our suggestions on the bill. 


Me. Lennox: Instead of taking tne bill apart clause by clause, the 
Ontario Public School Teachers' Federation nas tried to deal with it from four 
or five specific items. I will take you through tne access to arbitration and 
then I will deal with tne arbitration itself, tne time Lines that are set 
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down, the concept of similar functions and comparability and the implications 
for the Ontario Labour Relations Hoard proceedings. 


I found it interesting to listen very carefully to the last group, 
because I thought I was listening to my presentation with regard to the access 
to arbitration. Our federation nas studied subsection 40a(2) and nas analysed 
it at some length as a test of bad-faith bargaining. We believe there is a 
complicating of the situation with tne way subsection 40a(2) is written now. 


We believe there must be a no-fault approach to access to arbitration. 
We believe tnere must be a time line set up that says to the individuals, both 
in the employer and employee groups, that nere is the process that is defined. 
After a reasonable effort has peen made and a reasonable length of time has 
transpired to attempt to get first-contract negotiations concluded, either 
party or both parties jointly should be able to come to the labour relations 
board and submit to a test, and the test has to be one of reasonable effort 
and time. They should then be aole to have automatic access to the arbitration 
procedure. 


I will come back to that in just a moment, but I sincerely believe what 
occurs is that entrenched positions build up and bitterness commences. If we 
have to get to that side where we have the lawyers controlling the situation, 
and where we nave tne legalities and technicalities argued over and over for a 
great length of time, we do several tnings. First, we make a group of people a 
fair amount of money; second, we can exacerbate tne situations that are 
already deteriorating for a great length of time; and, third, we end up with 
words and entanglements of phrases tnat do not solve problems. ; 


I recall going before the labour relations board for our first ~ 
Certification as a trade uwnion. The length of time that it took our situation 
to get before the labour relations board was very short. Once it got there, 
the process was very complex. I will not expand upon tnat any further. 


In the last paragraph of page 2, we share our concern that access to 
first-contract arbitration should not be left to the discretion of the 
Minister of Labour. We believe it has to be anotner group. It could be the 
labour relations board, put not solely the Minister of Labour. The conmitnent 
by the present Minister of Lapour (Mr. Wrye) on now discretionary power under 
this section will be used by him will not, we Suggest, dictate how future 
ministers may choose to implement this power. 


We have the present Minister of Labour saying, "No proplem; we will 
institute this arbitration and I will follow these guidelines." Ten years from 
now, tnose guidelines will all pe forgotten and there will be a different 
political temperament in the province. The Minister of Labour may decide at 
that time that he will not put any first-contract legislation into place; he 
will let them go out on a lengtny strike to sort this out. We do have some 
concern with regard to this. 


Qn page 3, the second paragrapn, we nave set out what we believe is a 
more suitable criterion for access to arbitration, that a reasonable amount of 
time has been spent by the two parties in attempting to negotiate a collective 
agreement. we do not believe eliminating supsection 40a(2) will create a 
disincentive to negotiate. We have analysed at length wnether first-contract 
legislation is going to be a disincentive to effective negotiation of a first 
contract witn regard to our occasional teachers and the boards of education. 


We do not see that at all. We see this as being a last resort when all 
else has failed. Effective negotiation should go on and a strike may start, 
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but we believe we should nave access pefore we have to go to a strike and 
access during a strike. Tne situation is tnat we do not see this bill in its 
present form, whicn we think is a very positive step forward py the 
government, as a disincentive to negotiate. 


We are concerned about one particular word in subsection 40a(2) and that 
word is “frustrated.'' We find tnat a very subjective word and we reconmend 
that the word "frustrated" be replaced by tne word "unsuccessful, '' which 
simply says you have not been successful in getting a first contract, rather 
than you have become frustrated. ''Frustrated" then becomes a pretty subjective 
bad-faith bargaining word. We should take a loox at the concept of a word that 
Can be rather more objectively measured at that stage. 


On page 4, we deal with arbitration itself. We pelieve the arbitration 
process as set out in Bill 65 is botn sound and comprehensive. We certainly 
believe the drafters of tne legislation have set up a good process. It is our 
understanding under the amended subsection 9 that the arbitration board will 
have tne rignt to near oral presentations and to request written supiniss ions 
as well as to call witnesses. Ail three of these are important to maximize 
information and make sound judgements. 


Tne other aspect we trust is guaranteed in subsection 9 is tnat both 
parties are guaranteed tne rignt to make presentations and supmissions and to 
have tne opportunity for rebuttal. The submissions, both written and oral, 
cannot be made in isolation of a response from the otner party, and the 
arbitration board must have maximum information from both parties and hear 
wnat each party has to say about the other party's submission before it can 
make a wise and just decision. 


We also believe there is equity in tne setting out of tne remuneration 
and expenses of the board of arbitration in subsection 8. This is a familiar 
process to our teacners' federation when we get into grievance arbitrations 
and the paying of the sidepersons of the arbitration and the chairperson of 
the arpitration. We support that payment scnedule. 


The taird element we share witn you is the time lines. Since 1975, the 
teachers' federations of the province have worked under the School Boards and 
Teachers Collective Negotiations Act. As such, we have nad very definitive 
time lines for the fact-finding process and for all other processes that can 
lead to a collective agreainent or to an impasse, and to a strike in the very 
few cases that have occurred in the province. 


Once our federation came before the Ontario Labour Relations Board, we 
were confronted witn a new experience in delays, and I mean lengthy delays. We 
find it unacceptable that our first day of nearing before the labour relations 
board was in January and the second day of our hearing was at the end of May. 
Tnis was to get everybody's calendar to agree. We had tne OLRB, the lawyer for 
our federation and the lawyer for the board of education. Everybody had to 
take out his calendar. It is unfortunate tnat we let tne calendars of these 
people delay situations. 


12:20 p.m. 


Wnen we come down to first-contract arbitration, if it is to be an 
effective piece of legislation, we cannot permit such delays in any way; we 
have to have reasonable time lines for first-contract arbitration, and any of 
these cannot pe set up for the convenience of tne law profession. They say 
either: "Yes, I can take that case; I can be there for a given day, or a 
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member of my firm can be there on a given day," or "We are just too busy to 
take tnat case. let us get somebody else in there.'' Open-ended time lines and 
inordinate delays can only add to already frustrated and discordant 
relationships. Our job there is to solve it. 


The tederation's position is tnat once the defined time lines are set up 
and once the process is started, they must ve adhered to and followed. Far too 
often legalities and tecnnicalities interfere witn and interrupt tne process. 
I believe that if we are going to get into first-contract legislation, we 
cannot allow those legalities and tecnnicalities to interrupt a process. They 
must know that there must be a time line and that at tne end of that time line 
we are going to be out of this. 


Concerning tne aspect tnat subsection 40a(17) of the bill sets out with 
regard to tne extension of the time Line, again we commend to you our 
recommendation that any extension of the time line should be a defined 
extension. It could be extended, yes, but we must know how long it is going to 
be extended--for another 30 days or another 15 days. The question is that it 
cannot be an open-ended extension. We are not going to zo anywhere with tnat 
type of situation. 


On the idea of analysing similar functions, we nave to commend the 
parties who drafted this piece of legislation. We are pleased that you nave 
instructed that similar functions and similar circumstances may be taken into 
account, because tnis is going to provide a scope and an area of analysis that 
are going to be very helpful to the arbitration board as far as the historic 
relationship is concerned. In many of these situations where this is a first 
contract, tne arbitration board will nave to go back and analyse a aistoric 
relationship between the unorganized employees--now the organized 
enployees--and witn other people doing similar work. 


We are concerned, however, witn the possible overtones of clause 
40a(15) (a), since subjective judgements about reasonable efforts will have to 
be made. We velieve first-contract arbitration must be established to resolve 
difficulties without at tne same time creating new difficulties, and therefore 
we recommend to you that there not be any punitive measure taken in 
determining first-contract arbitration. We recommend tnat clause 40a(15) (a) be 
deleted. We are going to nave to get on with living witn these situations. 


I inignt also point out at this time that we are in strong agreement with 
tne two-year time line. Once tne first collective agreement nas been ratified, 
two years are going to be required to re-establish working relationships and 
to live witn the collective agreement before we reopen it. In a lot of tne 
situations in our area with regard to occasional teachers, it is going to take 
the occasional teacners, the contract teacners, tne scnool prinipals, the 
boards of education and tne administration that length of time to adjust 
tnemselves to a frainework within whicn they have never nad to work. 


Last, but certainly not of least implication to us, is the implication 
for tne Untario Labour Relations Board proceedings. To put it succinctly, we 
think that if we are going to add to the work load of tne Untario Labour 
Relations Board, we had petter be out looking at niring and increasing the 
staff there. Right now tne staff there, I must Say, do a solid job in the 
Casks they are assigned, put the backlog at the Mhtario Labour Relations Board 
is frustrating. It is frustrating to employee groups, to federations, to trade 
unions and to employers. 


With regard to writing judgements and making decisions, we cannot expect 
people to be out tnere working five days a week to do something like that and 
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to have no tim to write the decision, then to go back for tne next five days 
and work again. The writing of the decisions gets backlogged. We nave to make 
sure tnat organization, a very important group in trade unionism, tne Untario 
Labour Relations Board, must have tne personnel to function efficiently, 
effectively and quickly to resolve these situations. 


We support tne thrust of first-contract legislation. we urge the 
standing committee on resources development to study and incorporate our 
recommendations for amending the bill. We believe it snould be modified and 
proceed expeditiously through tne Legislature to pecome an important principle 
within Ontario's system of justice. 


Me. Chairman: Thank you, Mr. Lennox and Mrs. Hill. Several members 
nave indicated an interest in engaging you in debate. 


Mc. Callahan: To pegin, on page 2 you talk about the discretionary 
power under subsection 40a(1). I have never read it that way. It appears to me 
that wnat happens is eitner the ininister may decide a conciliation poard 
should pe appointed or it is triggered by a conciliation board decision being 
made. I do not see where you find it is a discretionary power, other than the 
discretion of whether or not to appoint a conciliation board. Is that what you 
are talking about? 


Mr. Lennox: Yes. We read that as being a discretionary power. IL 
think we should go right to a conciliation board. When the board has reported, 
tnat is going to provide the information that is going to move and provide 
evidence that access to arbitration will nave to be granted. 


Mc. Callahan: I agree with you that time lines are important. let us | 
say the minister, in looking at the facts, decides there is no point in going 
to conciliation. Waat you are saying is tnat there would have to be 
conciliation in every case. In effect, if you took away the minister 's 
discretion, you would perhaps nave a virtual waste of time, and not only a 
waste of time but also a waste of this increased staff you tell us we are 
going to need, if there is no purpose behind it. I think that is really tne 
purpose of that alternative. . 


Mc. Lennox: I do not believe it is a waste of time. In the 
negotiation process we are familiar with, the teachers deal with a 
fact-finding process. We are very familiar with tne fact an external person 
comes in as a fact-finder and provides both parties witn an analysis of wnat 
is going on and some guidance and hopes to resolve it to get a collective 
agreement. I pelieve the conciliation process should serve in the same vein. 


Ac the end of that time, we have the facts gathered together. Then we 
can take a look at whetner we snould move towards arbitration, or wnether they 
nave made a reasonable attempt to negotiate and wnere som faults lie--and I 
do not mean tne big faults, but just what is blocking it and the barriers in 
the situation--or wnether they need to negotiate more ovefore they nave access 
to arbitration. I tnink in all these cases a conciliation board would be an 
asset. 


Mc. Callahan: You recognize the purpose of this legislation is to 
deal with those instances where one side is refusing to recognize tnat a union 
nas been certified. 


> Mr. Lennox: That is rignt. 
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Mc. Callahan: In tnat case, it would be a snam to set up a 
conciliation voard where the parties could just sit and stare at one anotner. 


Mc. Lennox: Yes. Tnere may have to be an either/or there. 


Mr. Callahan: My reading of subsection 40a(1) is that tne minister 
may make that decision and it is not one tnat may change depending on wno the 
future minister is. In any event, I recognize what you are saying. 


Your brief is interesting because, at least in my tenure on this 
committee, you are the first person to suggest something for the word 
"frustrate.'' Is that correct, Mr. Chairman? I do not believe that nas been 
raised before. 


Mc. Chairman: It has been raised. 


Mc. Callahan: The point has been raised that people are not 
comtortable with the word "rrustrate,'"' but nobody has ever suggested an 
alternative wording for it. I thank you for that. 


Mr. Mackenzie: The steelworkers did. 

Me. Callahan: Did they? ALl right. 

Mr. Taylor: I think the minister is ready to move on that one. 
12:30 p.m. | 


Mc. Callahan: The other point I find attractive is the question of 


the time limit under subsection 40a(17), tnat you would add the words tnere 
"but not beyond 30 days." 


Wnat if it were not the fault of the parties but of the process that 
certain time Limits could not be met? Would you not see that as taxing away 
certain rights that were meant to be here for those parties, througn the 
mechanisin of one party being a little craftier tnan the other and sort of 
slowing them down or lulling thea into a sense of false secur ity? 


Unamended, tnat section provides a breaatn in wnich they can accomplish 
that type of situation. I think that is wny the minister has retained the 
power to enlarge wnen the parties themselves do not agree witn it. You can 
appreciate that witnout tne minister's intervention under certain 
circumstances, if tne parties cannot agree to an extension, tnat is the end of 
it. If you put a further restriction of 30 days on it--I see your reasoning 
for doing tnat for the timeliness of it--you may create a situation where 
someone's rights could be taken away as a result of sleeping on it. 


Mr. Lennox: I cannot think of a situation where time beyond 30 days 
is going to prove to be beneficial. 


Mr. Callahan: That may be. All I am saying is that if you put that 
in there, you may very well be taking away someone's tights. They may get 
euchred because they have been led to believe in a certain process taking 
place, and they have let the time slip by. 


Mr. lennox: Not to debate witn you on this point, I do not 
understand someone's rignts being taken away. 
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Me. Callahan: Let us say the process was not resorted to in the 
various time limit sections by one or other of tne parties. Wnat you are 
saying is that once 30 days have elapsed, there would be no ability for either 
the parties by agreenent or for the minister to intervene and enlarge tnose 
rights if "hot beyond 30 days" is added. 


Mr. Lennox: No. Wnat I am saying here is tnat once the arbitration 
process has started, if something comes up and tne minister can extend tne 
time limit set out--I do not see any reason to extend tne time limits in the 
first place. However, let us say there is. The arpitration board decides there 
has to ve tnis great search for information for some reason. I am simply 
saying we are in a process now that is going to resolve a deadlock, and that 
process must nave derined time lines so the parties know wnen it is going to 
conclude. We cannot have an interruption for an unannounced period of tim. 
This simply is going to add to the frustration and is not going to solve 
anything. 


Mc. Callahan: Let us look at it from either side. It does not 
necessarily have to be the employer. It could be the employees who warited that 
additional largess in terms of timing. They may want to gather some imre 
information for the benefit of the board. wnat you are saying here is that the 
guy on the otner side could say: '"'Ha, 30 days has gone py. You are out of 
luck. The process is dead. You cannot have that extension." 


Mr. Lennox: Tne process is not dead. The process just is not delayed. 


Mr. Callahan: In any event, the information would not be available, 
and I nave some difficulty wita that. I understand that your reason for 
wanting it is the time limits. | 


Tne final point is that I understand from a group we had here before 
that the part-time or supply teachers had been recognized. I may be wrong in 
this, put I tnougnt they nad peen recognized by tne Ontario Labour Relations 
Board and that the decision is before the Divisional Court on an application 
regarding whether there was jurisdiction for the board to--or is it the 
reverse, that a group has been recognized under tne otner process tnat regular 
teachers are recognized under and tnat is the one that is before tne 
Divisional Court for consideration? 


Mes. Hill: It is all very complicated. What has nappened is we asked 
for trade uaion status. Windsor vocational teachers had been organized and 
went to the Ontario Labour Relations Board to ask for trade union status. ‘The 
Windsor board did not want to see us get it and argued that because we had a 
number of males in our group and that they really were statutory males, we 
were a discriminatory organization. It took the Ontario Labour Kelations Board 
more tnan a year to determine, in a /5-page decision, tnat we are not. As far 
as we are-concerned, that case stands. We nave just received certification for 
our first group in Kent. 


Mr. Callahan: As I said, we did get a brief a couple of days ago. 
Mes. Hill: From the Ontario Secondary School Teacners' Federation. 
Mc. Callahan: Yes. They told us that one or other of those things 
had happened: either the supply teachers had been recognized under the Scnool 


Boards and Teachers Collective Negotiations Act aad that was under appeal to 
the Divisional Court, or the alternative--was the alternative the latter? 


Mc. Taylor: Yes. 
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Mr. Callahan: With the latter, you realize there is a secondary 
ground which the OSSTF put to us; we would nave to amend the Labour Relations 
Act to allow teachers-- 


Mc. Taylor: No. You mean Bill 100; tnat is the Scnool Boards and 
Teachers Collective Negotiations Act. 


Mc. Callahan: Under the Labour Relations Act, is there also not a 
provision that teacners, lawyers, doctors and so on cannot-- 


Mrs. Hill: Correct. 


Mr. Callahan: You require an amendment to tnat. How did you get past 
that in getting your certification? 


Mr. lennox: We do not disclose that to anyone. 
Mr. Callahan: It is a secret, is it? You have a l6-year patent on it. 


Mr. Lennox: On a serious note, the dichotomy occurring with regard 
to the School Boards and Teachers Collective Negotiations act and the Labour 
Relations Act is due to tne fact that the government nas never moved to move 
the occasional teacners under the one. 


Mc. Callahan: Because of that, they do not fall within that 
exclusionary section. 


Mc. Lennox: That is correct. 
Mr. Callahan: How interesting. 


Mr. lennox: Yes. Since they do not have a contract and are casual 
employees of the board of education, they have never had any type of 
protection or organization in tne history of Ontario. In Alberta, for example, 
all the occasional teachers are members of the Alperta Teachers' Association; 
tney are totally under tne umbrella of that organization. 


The occasional teachers in Ontario, along with other groups such as 
teacner aides, have never been organized and have no protection. The first 
protection advanced for occasional teachers has been tne organization done by 
OSSTF, our federation and the Ontario Mnglish Catnolic Teachers' Association 
on benalf of the Catholic occasional teachers. This commenced two years ago. 
It has taken two years to wind its way to tnis point. 


Mr. Callahan: Could we eliminate all those extra steps py saying 
that casual teachers fall under the School Boards and Teachers Collective 
Negotiations Act and by including therein first-contract amendinents ? 


Mrs. Hill: You could. Pernaps I can explain to you the problem we 
would have. Our parent, the Ontario Teachers' Federation, will be here Later 
tnis afternoon to ask you to do precisely tnat. We too agree philosophically 
that those teachers should be prougnt under the School Boards and Teachers 
Collective Negotiations Act. We have asked the minister for a change in tne 
definition of a teacher. It really needs this change to do it. 


It leaves my organization in a real dilemma. You mist recognize that 
about 98 per cent of the occasional teachers are women. -If they were to come 
under tne School Boards and Teachers Collective Negotiations Act and become 
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members of tne Ontario Teachers' Federation, whicn would be wnat snould nappen 
to them, they would be assigned to an affiliate py a bylaw in the Ontario 
Teachers' Federation. Since tney are women, they would be assigned as members 
to the Federation of Women Teacners' Associations of Ontario. Therefore, after 
spending considerable time unionizing and organizing tnem, we would lose then. 


Mc. Callahan: They would probaply be unger the supsection 15(1) 
application of the Charter of Rights. ‘he way you have gone apout tnat is 
interesting. I am wondering wnether part-time lawyers and part-time doctors 
might pe able to have themselves certified. 


Mc. Ramsay: Possibly part-time politicians too. 
Mr. Callahan: Thank you very much. 
Inter jections. 


Mr. Callahan: Most lawyers should be certified anyway. I say that as 
a member of tne profession. 


12:40 p.m. 


Mr. Macxenzie: I have two things. First, with the discovery 
procedure you have, 1 recognize you may need something a little different; but 
under subsection 40a(1), what aappens is a conciliation officer himself goes 
in and then reports back quickly to the minister that there is or is not 
reason for a poard. I do not think tnere has been a board appointed in Ontario 
since about 1978 or 1979. Indeed, it nas got to tne point where a lot of 
‘people wonder why it is even in the legislation. There may or imay not be 
reason for it for your group. I do not think it is a major stumbling block. It 
literally is just a rubber stamp once the conciliation officer reports to the 
ministry. That decision was arrived at, and it was pretty generally agreed by 
both management and the unions that the conciliation board was notning but a 
delay in the procedure. 


I raise another thing tnat I guess we have to deal with. IL do not know 
whether it is specifically to do witn the pill. You mentioned problems you 
nave with delays at the board. That is something som of us know all too much 
about. Are you of tne opinion tnat tae chairman of an arbitration board should 
have the authority to set certain dates that the parties themselves then nave 
to agree to? There nas been a working committee at the Ontario Federation of 
Labour and tnere is some work we have done trying to speed up procedures at 
the board. Apart fran the argument tnat obviously more people are needed 
there, many of us have a feeling that the cnairman of tne board should 
automatically set aside dates rather than have everybody looking for a 
calendar. That is tne only way we are going to speed up the procedures. Wnat 
is your reaction to that? 


Mrs. Hill: Excellent idea. 


Mr. D. &. Cooke: Except it would surely favour the union lawyers, 
would it not? 


Mc. Mackenzie: Why? 


Mr. D. . Cooke: Because there would be fewer of them and they would 
be able to accommodate themselves more easily to the dates. ; 


Mc. Mackenzie: I tnink it is one of the many things tnat Judge 
Abella was looking at. They recognize at the board that there is a real 
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problem. Senior board members tell me that if tne chairman is not going to be 
seized of tne autnority to set the dates, we are not going to resolve this 
problem everyoody is outlining to us. 


Mr. Lleanox: In brief response to that, Mr. Mackenzie, I can 
appreciate Mr. Cooke's comment. ‘Ihe answer is that I believe the cnairman of 
the hearing snould set dates. They snoula set one, two or three dates; I do 
not believe one is appropriate. They should say: "Here are tne next three 
dates in the next 30 or 60 days. You two lawyers go off in a corner and come 
up witn an agreeable date, one of these three." 


Mr. Mackenzie: Or consecutive dates where it is going to be a Longer 
hear ing. 


Mr. lennox: That is fine; it could be two or three days in a row. 
Wnen it comes down to the fact that we went from January 25 until May 23, I 
find tnat to pe a rather--especially when we have our occasional teachers 
waiting, the group we have unionized; it is a very interesting group in that 
it fluctuates. They are not a constant group. They are more constant than they 
were 10 years ago, but they are not a constant group. We have more than 2,000 
occasional teachers, whom we have organized, waiting for this first decision 
on the trade union status. 


This is a classic case of where a four-montn delay and then one year to 
write tne report leaves the trade union, or the federation in our case, in a 
dilemma of trying to keep up tne morale of new members and of the 
organization. The next group says to us: 'We would like to be organized. Show 
‘us what you nave done so far." We say, 'We cannot show you anything because it 
is in tne middle of a labour relations report at this time." 


Mr. Mackenzie: If you think your time frames are long, take a look 
at a number of others, including the zarbage strike in Toronto, where it is 
three and a nalf years now. That is exactly what the chairman has finally done 
to get the decision. 


Mc. D. R. Cooke: I do not have a question; rather, I have an apology 
to Mr. Lennox that Ms. Smith and I were exclaiming when you caine to paragraph 
4 of page 3. I wisn to inform you tnat we nave been struggling witn that word. 
Maybe you have answered our problems. 





Mr. Chairman: Are there any other comments or questions? 


Mr. ‘Taylor: I have one, if I may, because of this afternoon's people 
coming in, the Ontario Teachers' Federation. I was interested in the gor ing of 
oxen and your comments about bringing all teachers under a Single umbrella, 
wnether they are or occasional or otherwise. Can you enlarge on your 
self-interest in that situation? 


Mes. Hill: In the main, the occasional teachers are women. 
Tnerefore, if they pecame members of the Ontario Teacners' Federation, which 
we believe is the best tning tnat could happen-- 


Mr. Taylor: Oxay, we accept thac. That would be the ultimate. 
Mrs. Hill: That would be the perfect thing to happen. 


Mr. Taylor: Okay. 


Mrs. Hill: Within tne Ontario Teachers' Federation, we nave bylaws 
that assign you to an affiliate. All the elementary male teachers are assigned 
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to my affiliate, all the women are assigned to tne Federation of Women 
Teachers' Associations of Ontario, tne secondary school teacners to the 
Ontario Separate Scnool Teachers' Federation, tne Catnolic teachers to the 
Ontario English Catholic Teachers' Federation, and the Frencn teachers to 
L'Association des enseignents franco-ontariens. 


If they became members of Untario Teachers' Federation, it would say, 
"These are elementary women teachers; therefore, they must belong to the 
FWIAO.'' Obviously, since we spent tne inoney organizing and representing tnen, 
we are delighted to have them--they are real women members of our organization 
--put we would lose then. 


Me. Taylor: Would tnat not be a noble sacrifice? 


Mes. Hill: Not as noble as I would Like to make. A numper of women, 
like myself, would Like to belong as full statutory members of the Ontario 
Public School Teacners' Federation. we believe men and women elementary 
teachers would have been imich better off in 1944 if they had all been placed 
into the one federation. 


Soue of you have neard me talk about elementary school funding. I claim 
that had elementary teacners been together in the group, we would not be 
suffering the gap between elementary and secondary funding. It has not made us 
as strong as we could be. 


There are number of women, like inyself, who want to belong to the 
Ontario Public School Teachers’ Federation, but tne OTF will not allow it. 
Tnat matter is in the courts. A woman principal from Windsor nas taken our: 
organization to court, saying we will not allow ner to pecome a full member. 
We are hoping the courts will order us to take ner as a full member. 


Mr. Taylor: Inank you very mucn. 


Mr. D. R. Cooke: I nave a supplementary to that. What is the 
contrary argument? why do some wish to-- 


Mes. Hill: The women teachers wno wisn to maintain the Federation of 
Women Teachers’ Association of Ontario feel that at tnis time women teacners 
require an organization of their own. They make a very strong argument tnat 
women nave not had the positions of addea responsibility; therefore, they are 
there to ensure they get ahead. They support affirmative action; I do too. I 
am just as strong a supporter of affirmative,action as they are. 


I believe taat men and women nave to be together to get women into their 
rightful places and that we have to work together. We can convince women, but 
we also have to convince men. It is a difference in philosopny. 


Mc. Chairman: You nave to remember that Mr. Taylor is viewed by 
members of tne committee as the noble savage of tnis committee. 


Mc. Ramsay: Mr. Savage. 


Mc. Chairman: Now, now. Tne comnittee thanks you for appearing 
before us. We do appreciate your appearance here. 


Mrs. Hill: Thank you very mucn. 


Mr. Chairman: We are adjourned until 2 p.m., when the International 
Union of Operating Engineers will be before us. 


The committee recessed at 12:53 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Tuesday, April 1, 1980 
The committee resumed at 2:10 p.m. in room 228. 


LABOUR RELATIONS AMENDMENT ACT 
(cont inued ) 


Consideration of Bill 65, An Act to amend the Labour Relations Act. 


Mc. Chairman: The coumittee will come to order. The first group this 
afternoon is a combination group, and I hope they will explain that. We nave 
the Labourers' International Union of North America, Ontario Provincial 
District Council, and the International Union of Operating Engineers, Local 
793, in a joint brief. Perhaps you can explain the link between the two 
organizations. 


Welcom2 to the committee. ir. Minsky, would you introduce your 
compatriots? 


LABOURERS! INTERNATIONAL UNION OF NORTH AMERICA, 
ONTARIO PROVINCIAL DISTRICT COUNCIL AND 
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793 


Mc. Minsky: Mc. Chairman, on my right is Ernie Ford, tne Labour 
relations manager of the International Union of Operating Engineers, local 
793. On my left is David Strang, a lawyer and the assistant business manager 
of the district council of the Labourers' International Union. 


~ The brief is submitted on behalf of the labourers’ council and on behalf 
of the operating engineers union, Local 793. These are both large unions in 
Ontario, operating primarily in the construction industry but to an extent 
outside of tne construction industry. They have a certain common interest in 
presenting this one brief to you almost as a voice from the construction 
industry because, by virtue of subsection 40a(18) of tne bill as currently 
drafted, this new legislation does not apply to the construction industry. 


These two large unions--the labourers, which exercises a province-wide 
jurisdiction through its locals, and Local 793, which in itself is a 
province-wide local of tne operating engineers and is involved in all sectors 
of the construction industry--have joined forces, retained me to come before 
you and will submit very emphatically that there is no good reason to exclude 
the construction industry from the purview of Bill 65. 


Let me basically introduce tne interests of these particular unions by 
reference to the brief tnat I nave filed with you this afternoon. First, the 
Labourers' Ontario Provincial District Council has been certified py the 
Ontario Labour Relations Board and is a certified council of trade wiions. It 
consists of the 15 local umions of tne Labourers' International Union of Nortn 
Anerica who operate in Ontario. It has a total member snip through its locals 
of some 25,000 workers. It was codesignated back in 1973 by the then Minister 
of Labour as the employee bargaining agency for purposes of bargaining in the 
industrial, commercial and institutional sector oi the construction industry. 
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If I can just pause for a moment, that is not what brings us here, as I 
will point out in som detail in a moment. 


The constituent locals of the council, as well as the council itself, 
are party to or bound by collective agreements wnich cover all of the sectors 
of the construction industry, namely the industrial, commercial and 
institutional sectors, which as a short form I will call the ICI sector, 
residential, sewers, watermains, roads, heavy engineering, landscaping , 
pipeline and electrical power systems. Those are all of the sectors of tne 
construction industry as defined by clause 117(e) of tne Labour Relations Act. 
By the way, that definition of "'sector'' under the Labour Relations Act is at 
page 3 of the brief. 


Gel0epeine 


Labourers’ local unions are also involved in bargaining for workers of 
municipalities, manufacturing, lumber yards, etc. 


local 793 is the province-wide local of the International Union of 
Operating Engineers. These are the workers who operate the heavy construction 
equipment--tne crawlers, the dozers, the loaders, the scrapers and the rest of 
it--on constructions sites rignt around the province. The local is also 
codesignated as an employee bargaining agency in the ICI sector. It, as a 
local union, represents about 8,000 construction workers in the province and, 
as is the case with the labourers, covers all the sectors of the construction 
industry as well as a lot of nonconstruction work involving municipalities, 
pits and quarries, railroad maintenance, manufacturing, scrapyards and so 
forth. 


The ladourers and tne operating engineers are two of tne maio civil 
trades in the construction industry across North America. These unions are not 
just centred in Ontario; they operate across North America, in the provinces 
of Canada and the states of the United States. Tney are associated with the 
Anerican Federation of Labour and Congress of Industrial Organizations. Those 
two unions, the operating engineers and labourers, to a very large extent make 
up all of tne construction in certaia of the construction industry sectors. 
For example, with sewers, wateriains and roads, you will find that those two 
trades predominate in those types of sectors. 


Although they are vital, they do not particularly predominate in tne ICI 


sector, the residential sector, the electrical power system sector, etc. They 
are Civil trades. 


The position of these two unions and the people they represent on Bill 
65--and I would like to make tnis quite clear at the outset--is that they 
wnoleneartedly support the initiative of first collective bargaining 
arbitration, as you find in Bill 65. The reason they are here today is that in 
terms of their construction activities they are excluded fron the amit of the 
bill py subsection 40a(18). 


Subsection 40a(18), on page 12 of the bill, is very snort and pernaps I 
can read it. '"Ihis section does not apply to the construction industry." 


These unions respectfully submit that their mempers require the 
protection and the benefits of Bill 65 in respect of their construction 
activities to the samme extent as those unions and members who are active in 
the rest of the economy, and that to deny the benefits and protections of Bill 
65 in the mamer contemplated py subsection 40a(13) is not founded on any 
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proper Labour relations basis, to say notning of the fact tnat in our 
respectful view it very well may violate section 15, tne equality provision of 
the Canadian Charter of Rights and Freedoms. 


Those are the two themes we wisn to develop with you this afternoon. 
There is no g00d reason to exclude the construction industry from tne bill. I 
have no idea why it is excluded from the bill. I cannot assist you in 
answering that question if you ask it, and similarly--or perhaps even 
additionally--it very well may violate the equality provision of tne Charter 
of Rights. Simply put, it violates that provision, by the way, because it is 
treating workers in Uitario in the same situation, i.e., unable to get a first 
contract, differently for the purposes of first-contract arbitration. 


Mc. Taylor: On our initial briefing, we were told that the exclusion 
was put into the legislation pecause of province-wide bargaining in the 
construction area. I poiat that out to you. You may want to pursue just what 
negotiations took place between you and the ministry. [ was of the view that 
this was a settled matter and it was not contentious at all. 


Mc. Minsky: No. 


Mc. Callahan: I think tne ICI people are going to be just the ones 
outside of that. 


Mr. Minsky: That is correct. I deal very specifically with tnat in 
the briet. 


Mc. Chairman: I suggest you go ahead with the brief. The brief deals 
with that, so I think it is best that you zo ahead through it. 


Mc. Minsky: On page 3, regarding bargaining in tne construction 
industry, we almost anticipate that question by explaining tne situation under 
the so-called designation legislation whica covers industrial, commercial and 
institutional sector collective bargaining, and also the accreditation 
legislation wiich also impinges. Our thesis will be that, under the ICI sector 
or sectors where there is an accreditation order--and I will explain in a 
moment what that is about--this bill would have no relevance at all. It is not 
necessary; it is not appropriate; it has no place. 


Our tnesis is that there is a wealtn of bargaining in the construction 
industry going on every day across tnis province, in the roads sector, the 
sewers sector, the electrical power systems sector, the residential sector, 
that is not affected by ICI designation legislation or by any accreditation 
order and is somehow out in the cold. Our wish is not to disturb designation 
or accreditation and make this amenable to those regimes; not at all. 


This bill should not apply to accreditation and/or designation. What it 
should do is recognize there is a wnole lot of collective bargaining and 
construction activity outside of the ICI sector and outside of any accredited 
sector--I will explain in a moment wnat I mean--and there is no reason to 
exclude those other areas of construction industry labour relations from the 
ambit of Bill 65. 


Clause 117(e), which I mentioned a moment ago, defines "sector'’ and sets 
forth a number of them, including the ICI, residential, sewers and watermains, 
roads, heavy engineering, pipeline and electrical power systems sectors. To 
appreciate the necessity and desirability of coverage under Bill 65, it is 
important to distinguish between ICI and tne other sectors of the industry. 
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On page 4 of the brief, I briefly précis tne amendments of 1978 to the 
act, wnich brougnt in tne designation legislation but cover only the ICI 
sector. In fact, this legislation maxes the point of dealing with the 
labourers' council, wnicn is on iy left, and Mr. Ford, the operating 
engineers, were co-designated as employee bargaining agents in respect of the 
ICI sector in 1978. 


We end up making tne point, at the bottom of that first paragraph on 
page 4, that under designation legislation there is no need for the protection 
accorded by Bill 65 for employees in the ICI sector of the construction 
industry. beyond that, we point out the scheme of accreditation, wnich is in 
sections 125 to 134 of tne act--this became law in 1970, by the way--and under 
orders made for accreditation, Bill 65 also would have no application, for the 
simple reason that, as is the case with designation, where an employees' 
organization has been accredited by the labour poard under section 127 of the 
act, subsection 128(4) provides that the existing collective agreement with 
the accredited employer group is automatically binding upon any employer for 
whom the union has or obtains varyaining rights. It works just like 
designation. There is no bargaining if there is an accreditation order. 


My point then becomes that the vast majority of the accreditation orders 
that have been granted over the last 15 years, in respect of the ICI 
sector--i.e. they were granted prior to 1978, obviously not since--are now 
subsumed into the scheme of province-wide bargaining and are void in so far as 
the ICI sector aspect is concerned. 


If you Look at the collection of accreditation orders issued by the 
board over tne last 15 years, wnat is left are very few existing accreditation © 
orders. In fact, there are only two of whicn I am aware that affect my clients 
here. Each of my clients is affected by a pipeline accreditation order and 
therefore for the pipeline sector Bill 65 has no relevance. Labourers local 
183, a constituent local of the labourers' council, is affected in what we 
call board area 8, which is wnere the municipality of Metropolitan Toronto is 
affected by an order in the heavy engineering sector. Period. 


What does that leave? The sewer and watermain sector, the road sector, 
the electrical power systems sector, the residential sector and wnatever else 
is left for operating engineers and labourers. In other words, what you will 
find is that there are one or two accreditation orders outstanding where Bill 
65 is not of any importance, and there is the ICI legislation. 


I hope I have answered Mr. Taylor's point. It is a long-winded way of 
doing so, but it is important to snow the configuration of sectors in the 
industry and that designation deals only with the ICI. 


2e20% pe. 


Mr. Callahan: Understanding tnis is at the very neart of this whole 
thing, are you saying that the definition of "sector," which I gatoer gives 
these rather different rights to the construction industry, is severable in 
that tne only accreditation orders tnat have been obtained are those in the 
industrial, comercial and institutional sector? 


Mr. Minsky: Are you talking about accreditation now? 


Mr. Callahan: I do not know wnat it would be called, put it has the 
benefit of sections 137 to 15] of the act. 
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Mc. Minsky: No. That is designation. I am using two words. I am glad 
you called me out on that. I want to be very clear so that you understand my 
use of the words. Designation Legislation was introduced in 1978 and covers 
only tne ICI sector of tne construction industry in Ontario. 


Me. Callahan: What section of tne Labour Relations Act is that? 
Mc. Minsky: It is sections 137 to 15l. 


Mc. Callahan: They do not reter to the general definition of 
"sector'' and include the residential sectors. 


Me. Minsky: No, sir. If I were to take you through sections 13/ to 
151, you would see they make it quite clear that they are talking only about 
the ICI sector of the construction industry. 


Mr. Callanan: Why did tney define "sector" under clause 117(e)? 


Mc. Minsky: That defines all the sectors. These are divisions of tne 
construction industry. Forget about bargaining rights for a moment. ‘hese are 
just divisions of work. The ICI sector is a division of work, meaning the work 
that goes on for industrial, commercial or institutional structures. That is 
the ICI sector. It is covered py designation legislation starting in section 
78 and through sections 137 to 151 of the act. The whole poiat is that tnere 
are others sectors or divisions of tne construction industry that are totally 
unaffected. 


Me. Gillies: By sections 137 to 151? 
Mc. Minsky: Exactly; by tne designation legislation. 


Mr. Gillies: Can you give us some scale on that, Mr. Minsky? for 
example, of all the people working in construction, how iany would be covered 
under the province-wide bargaining and how many would not? 


Mc. Minsky Mr. Strang wants to make a comment, put before he does, 
let me say that I worked up some statistics on it in my brief. I am getting 
ahead of myself, but at the bottom of page 7 of the brief you will find the 
following: 


"Similarly, the largest labourers' local union in QOutario, Local 1383 in 
Toronto with a membership of approximately 9,000 (7,500 of waom work in 
construction and 1,500 of whom work in various industrial establisnments) has 
made virtually no applications for certification for contractors who actually 
work in the ICI sector. Local 183 is very active in the residential, roads, 
sewers and watermains and heavy construction sectors of the construction 
industry with a very small number of the employees it represents engaged in 
ICI construction. 


"Similarly, with respect to local 793, only 1,800 of the approximately 
8,000 employees represented by Local 793 are employea by contractors work ing 
in the ICI sector. 


Mc. Gillies, outside those general parameters--and I suppose the pretty 
specific ones for the engineers--it would pe hard to tell you at any one time 
how many mempers of any one union work in the ICI sector because members are 
crossing sectors and going from collective agreement A to collective agreement 
B, and sometimes even to C and D, in one day. 
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Suffice it to say that of the engineers wno man this heavy construction 
equipment that you see out on a heavy engineering site or on a roads project, 
a small proportion, 1,800 out of 8,000, work steadily in connection with ICI 
construction. You will find tnat it varies with tne union. There are other 
large civil unions, for example the carpenters, who also have a very large 
component outside tne ICI sector. There are unions such as tne boilermakers' 
and asbestos workers' unions tnat cover very few sectors because of the 
industrial kind of thing they do. Tnings like earthmoving have to be done in 
every kind of project you can think of; covering a pipe does not. It would be 
hard to generalize with you. Suffice it to say a very substantial number of 
people in the construction industry never see work in the industrial, 
commercial and institutional sector. 


Mr. Callahan: To cnange that, you would almost nave to say something 
to the effect that we would allow tne construction industry and otaer than 
those covered by sections 137 and 151 in our ICI-- 


Mc. Minsky: Or by accreditation orders. 
Mr. Callanan: But they talked about accreditation as well as-- 


Mr. Minsky: Mr. Callahan, accreditation is still in the act. It has 
been tnere for 15 years. It is now irrelevant for the purpose of tae ICI 
sector of the industry. for example, the board could still entertain an 
application for accreditation, as it is rignt now for sewer and watermain 
construction involving the operating engineers, and there are sone outstanding 
accreditation orders that make Bill 65 irrelevant. 


| Mr. Callahan: All right. Is everything contained within section 117 
given a special method for accreditation or designation under those sections? 


Mr. Minsky: No. It really does not work like that. Section 117 is 
just a definition section. 


Mr. Callahan: Why would they define them if they are not meant to 
fall within those provisions? 


Mr. Minsky: This is one of the 1970 anendments. The definition of 
sector cane into the act 15 or 16 years ago when accreditation was introduced. 
That is because an accreditation order had to be made in connection with a 
particular sector. Sector, to define a division of the construction industry, 
Came into the act to assist the board in issuing and in defining an order of 
accreditation. For example, tne board can issue an order for the sewer and 
watermain sector, etc.; wnat it cannot do since 1978 is issue an order in 
respect of the ICI sector as that is covered by designation legislation. 


Mr. Callahan: Are you sayiny tnat if you are designated as opposed 
to being accredited, you should not fall within-- 


Mr. Minsky: Bill 65? 
Mr. Callahan: Bill 65. 


Mr. Minsky: No. I am saying if you are either you should not. If you 
are subject to a designation order or to an accreditation order, Bill 65 is 
immaterial because you do not vargain an agreement; you are automatically 
covered by the central agency's existing agreement. 
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[I want you to understand, though, that designation covers only ICI--and 
accreditation should also be in your inmind when you are considering this--but 
in fact while those provisions still exist in tne act for accreditation, there 
are very few existing accreditation orders and so few as to still require the 


coverage of Bill 65 for the great bulk of bargaining tnat is not affected by 
accreditation. 


Me. Callahan: Why is that? Why are there so few? 


Me. Minsky: First, you nave to know that this is am employer-type 
certification, and I act for unions. Let me explain it. The employer 
organization forms into what we call an employers’ organization or a 
contractor association. They tnen have to organize the employers--not the 
union members or the workers, but the employers. They may com to the board, 
and if they can show to the board that they represent the majority of the 
persons represented by tnat union wno represent in turn the majority of 
contractors--there is almost a double majority--wno deal with the union in a 
particular area and sector, tne board will accredit then. 


My guess is that it is not very easy for an employers’ organization to 
come to the board and to nave enlisted that many contractors as mempers that 
it represents not only a majority of the unionized contractors within the area 
and sector in question but also, as contractors, that they nave as employees 
the majority of the workers in that area and sector. It is difficult enough 
tnat there have not been a lot of orders. In fact, most oft the orders I aa 
familiar witn that were issued between 1970 and 1978 were in the ICI sector 
and involved some of the main civil unions, but also plumbers, electricians, 
etc., in areas sucn as Toronto, Hamilton and Kitchener. 


2:30 pli. 


Me. Chairman: Mc. Callahan, before we get bogged down part of the 
way through the brief, can we get back to the briet? 


Me. Callahan: I do not know about the rest of you, but unless I 
understand this, the rest of it is gobbledegook. 


Mc. Minsky: This is pretty salient to what I am trying to explain. 


Me. Callahan: I do not understand it, and if anyodody else here does, 
then I applaud you; but I do not understand what they are saying. I do not 
know whether the rest of the members agree with me, but I think it is key to 
even addressing your mind to wnat is going on in this brief. 


Me. Chairman: I know it is difficult. 


Me. Taylor: That is why I interrupted. 1 appreciate tne 
clarification that has been given. 


Mc. Minsky: Tne way the Labour Relations Act is set up, the 
provisions dealing in part witn accreditation and in part with designation 
take precedence over general sections of tne act. One of the concerns you © 
have, Mc. Callahan, is tnat if Bill 65 comes in, it ought not to distur b--arnid 
I am the first to say tnis--designation orders or collective agreements. 


Mr. Callahan: Or discourage tnen. 


ce] 


Mc. Minsky: You cannot discourage designation; it is in and it is 
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all over the province. It is mandated. There is no discouraging of it. The 
Minister of Labour actually issued all the orders eight years ago, and the 
provincial agreements have to be in effect every two years. But I understand 
tne word "discourage" in the sense of accreditation. 


Wnat I want to explain to you is that there are wnat toey call conflict 
provisions of the Labour Relations Act which deal with this very kind of 
problen. If I can direct you, for example, to section 118 of the Labour 
Relations Act, it says, ‘Where there is conflict between any provision ia 
sections 119 to 130 and any provisions in sections 5 to 57 and 62 to 116, the 
provisions in sections 119 to 136 prevail." If this section came in as 40a, 
one would assume the accreditation provisions and the automatic binding effect 
of the accredited association's collective agreement would prevail over 
section 40a, as you and I would expect and want it to do. 


Similarly, in designation, if I can put my finger on it, section 138 of 
the act reads this way: ‘Where there is conflict between any provision in 
sections 139 to 151"'--they are the designation provisions--"and any provision 


in sections 9 to 5/ ana 62 to 136, tae provisions in sections 139 to 151 
prevail.' 


Mr. Gillies: You just answered my question. 


Mr. Minsky: I am glad of that. It seems to me that answers tae 
question of possible conflict and disruption wita designation and 
accreditation orders, wnich no one here wants. My clients have not come nere 
for that purpose at all. To the contrary, my clients are satisfied with the 
provisions in the act, and the way tney work, dealing with designation and 
- accreditation. o4 Be 


I recognize these are fairly difficult concepts. The only way for me to 
explain designation easily is to tell you tnat it is a variation of 
accreditation. Designation is accreditation, but it is province-wide ICI 
accreditation. It is mandated by the act; it is not the choice of tne parties, 
where accreditation is tne choice of the parties. 


Do not let the terms "accreditation" and "designation" throw you. 
Accreditation is simply the enployer counterpart of certification. A union 
gets certified to represent a group of employees of an employer. An employer 
gets accredited to represent a group of employers who Dargain with a union. 
You see these words thrown around the act. I deal witn them every day, put I 
realize they are not the most common of words. 


Mc. Callahan: Mr. Gillies has got it. 


Mr. Gillies: I am sorry we are getting offtrack again, rt. Chairman. 
It I skip to the back of your brief--and you just called tor the deletion of 
subsection 40a(18)--my concern is, would it then be clear enough in the act 
Chat there is a nonapplication to tne ICI sector? I am now convinced, having 
read sections 118 and 138 of tne act, as you just pointed out, that it would 
be clear, because they clearly prevail. 


Mr. Minsky: That is right. That is my understanding. Tnat is why I 
did not feel I had to go any further. You nave our position; if something more 
is required to make that clear, then by all means. 


Mr. Callahan: Let us get back to the word "discourage." You would 


nave no more accreditation orders, because they would prefer to deal under 
Dilieo). 


R-9 


Me. Minsky: Again, accreditation should not be touched oy bill 65. 
Everyone agress that we are not even attempting to touch accreditation, to 
discourage or encourage it; we are saying in so many words, by reference to 
the section I gave you a imment ago, that is outside of the scope of Bill 65 
for purposes of first-contract arbitration. We accept tnat. We do not even 
want to toucn that. We are not trying to discourage it. 


Mr. Callahan: I do not want to belapour this point, but quite 
nonestly I an still not sure of the purpose of tne legislation in setting up 
accreditation and designation. It was obviously to create a pattern across-- 


Mr. Minsky: The purpose of the accreditation goes back to this. It 

was felt for years, and there nave peen a lot of learned treatises about it, 
that tne employers could bargain better if they could bargain cohesively as a 
group and the union could not split off members of that group of contractors 
and try to get a better deal. There were words such as 'Whipsaw''--I am sure 
you may have heard that word--and ''leapfrog''--that is another word we used to 
near--to describe a situation where, for argument's sake, the union with the 
carpenters in Sarnia would get a great deal and not settle tne agreement in 
Toronto. Witn the great deal in Sarnia, they would try to get a great deal in 
Toronto. That is tne theory. 


Tne exainple is just made up, of course, but the idea was that by 
accreditation, the employer would thereby be able to achieve more bargaining 
strength witnin a certain area and within a certain sector. Many contractor 
organizations were specifically formed for the purpose of getting accredited 
and then entered into tnese agreements across Ontario. 


‘Me. Callahan: If we take these people who are not ICI-- 
Mr. Minsky: For example, the residential sector. 


Mr. Callahan: --and ake Bill 65 applicable to them, wnat is to 
prevent a group in Brampton tnat is doing a residential community from doing 
the same thing as was attempted to ve overcome by this legislation with, say, 
a residential thing going on in Sarnia? I an really speaking out of ignorance-- 


Mc. Minsky: No. Maybe wnat I nave not explained is that the 
accreditation provisions are still in the act. If those contractors, to use 
your example, want to have an accreditation order that would require tne union 
to deal only with that particular group of contractors through the 
association, they can apply tomorrow to tne labour board and try to get 
accredited. 


Me. Gillies: Bill 65, if it applied even to part of the construction 
industry, could not interfere with tnat. 


Mc. Minsky: It could not interfere with accreditation; exactly. It 
would always be subject to the prevailing accreditation or designation order. 
I cannot stress enough that we are not trying to touch that. 


Mc. Taylor: After creating order out of chaos, now you are going to 
tell us what nas fallen between the cracks. 


Me. Minsky: There is a wnole lot of construction out tnere that 
needs the first-contract arbitration. As I am sure the other unions that have 
come here have told you--and maybe this is contrary to popular myth--unions do 
not like taking strikes. They do not like taking first-contract strikes in 
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particular, because some of those are the most bitter and the most 
irreconcilable. They come to this committee ana say: "Look, Bill 65 means 
nothing to designation legislation. It means nothing to the accreditation 
orders. But there is a huge area of construction out there that has nothing to 
do with designation or accreditation. Help us too." 


Mr. Callahan: Let me go back to it. Let us say tne government did 
that. You would have concurrent applications. You would have all the 
procedures kicking in under Bill 65, and at the same time you could have an 
employer seeking accreditation before the board. There would be just 
monumental delays. 


Mr. Minsky: It has to be an employers' organization that seeks 
accreditation. 


Mr. Callahan: All right. An employers’ organization is seeking 
accreditation. 


Mc. Minsky: Until the employers' organization achieves an 
accreditation order by the board, why should the union--for example, in the 
sewer and watermain sector, in the road sector or whatever else--not be able 
to go to the board and say, "Order first-contract arbitration"? Maybe it will 
never get the order. You can only deal with it once the order is out in the 
accreditation. 1 would nave no trouble agreeing with you that no one should be 
going to the board to get first-contract arbitration; but until the order 
comes out, it is open ball. 


2:40 p.m. 


Mr. Callahan: Can you equally apply to have accreditation or 
designation removed? Is there a procedure in the act for dedesignation or 
deaccreditation? 


Mr. Minksy: Decertifying? I would have to go through it witn you to 
be sure of this, but I think tnere is a procedure for going back’ to the board 
or tne ministry, as the case may be, and substituting bargaining agencies. 
Without giving you the detail on it, I think there is a process of removal, 
but tne removal is not to notning. I do not know that it has ever happened. 


It does not mean, by the way, true decertification. For example, in ICI 
there is always going to be an employer bargaining agency and a union 
bargaining agency. You cannot get rid of tnem. The act mandates that they must 
be there. In accreditation, technically, you could terminate then. 


Mr. Callahan: What would prevent those groups under accreditation 
from going back and doing that, to put tnenselves under the provisions of Bill 
65? 
Mr. Strang: Tney would not be; it is not a first contract. 
Mr. Minsky: I would not think they would. 
Mr. Strang: Accreditation does not deal with a first-contract 
Situation; it deals with a situation Where you nave a largely unionized 
industry. It is there for the purpose of stopping whipsawing or stopping a 


union. Accreditation is a management section, if you will. 


Say you have a section of the industry where most of the pipefitters-- 
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the plumbers--were organized. Without accreditation, tne fitters could strike 
nali tné industry and pull the fitters off the other half. If you did that at 
the height of the construction season, for those people who nad been struck it 
would mean tney would lose the season--bankuptcy--and it would mean the union 
could put all its people to work for the other contractors, wno would simply 
take the work that the other people had to refuse. 


You are not talking about a first-contract situation; you are talking 
about a very mature bargaining situation. With Bill 65, you only have it once, 
and once you have your first contract, then you are into-- 


Mr. Gillies: There is no problem there. A bargaining unit and an 
employer could have arrived at their first contract through Bill 65, and if 
there were an accreditation procedure later, there would be no problem. 


Me. Minksy: It automatically gets covered by it. 
Mr. Gillies: Sure. 


Me. Minsky: That is the way it would work. We just do not see any 
real conflict with our position and accreditation and designation because in 
effect we are willing to play second fiddle to those legislative provisions 
and we believe they should predominate. 


The reality of the situation is that a lot of bargaining is not going to 
be affected py any accreditation order ever made. If you look at the history 
of the accreditation orders, we have had those provisions in the act for 15 or 
16 years, but outside of the ICI sector, tnere have been a handful of 
-accreditatioa orders issued. 


Tne only reason I mention accreditation along witn designation is that I 
want the committee to see the wnole picture and to understand that where there 
is an accreditation order, just as where the designation orders are imade, Bill 
65 ougnt not to enter. 


Mc. Callahan: You should go on, lr. Coairman. I am obviously going 
to have to read these and catcn up. However, there is something there that 
just does not meet the eye. It defines "sector,'' wuiich includes those items 
that you are saying are outside of ICI, and then goes on immediately 
thereafter to say that where tnere is a conflict between any of the provisions 
in sections LL9 to 136 and so on, sections 119 to 136 prevail. The very fact 
that they put the word ''sector'' in there would sean to me to mean they are 
being carved out of the normal process of certification, collective bargaining 
and so on and put in that section. What you are asking us to do is to take 
them out of that and put them into the normal--well, you go on. As I say-- 


Mc. Minsky: I think you are just giving a different meaning from 
what the act or, so far as I know, tne Ontario Labour Relations board gives to 
the meaning and intent of clause 117(e). These sectors are just divisions of 
the construction industry. It is just a way to pinpoint various parts of the 
industry, recognizing it is not a homogeneous waole. 


It got introduced into tne act in 1970 witn the amendments for 
accreditation because under section 125 of the act dealing with accreditation, 
the accreditation order must be for all employers in a particular sector ot 
the industry and in the geograpnic area described in these certificates, etc. 
It recognizes that the employer association could apply to be accredited, for 
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example, in the roads sector, the industrial, commercial and institutional 
sector or the sewer and watermain sector. It should not have to apply to be 
accredited in the whole industry. 


Bargaining in the construction industry tends to be by sector. The 
collective agreements in the sewer and water sector are not the same as those 
generally in the electrical power sector, the pipeline sector or the 
residential sector. In using tne word "sector,'' the legislative draftsmen 
probably had that in mind. The different «ind of work and end product defined 
by "sector" has also given rise to different collective bargaining. As far as 
I know, the industry has not nad a great deal of difficulty dealing with the 
concept of sector at all. 


Mr. Callahan: Okay, ifr. Chairman, I will do a little homework while 
you are doing that. 


Mr. Minsky: If I can continue, the tarust of our submission, at the 
pottom of page 5 of the brief and on, is that unions and their mempers in the 
construction industry require the benefits of Bill 65 to an even greater 
extent than unions and tneir members employed in the rest of the economy. ‘the 
main reason we say this is the character of the construction industry. There 
is a lack of permanence in the employer-enployee relationship, which often 
lasts only as long as the particular project itself, and an ease of entry into 
and egress out of the industry. For example, there is not the tremendous 
otfice and sales staft nor often even equipment and supplies. 


A union acquiring bargaining rights has to go about tne business of 
getting a collective agreement bargain, but then the project is over before’ 
the agreement is negotiated and the bargaining rights achieved become 
illusory. Unions in the construction industry believe it is not unusual for 
companies to engage in tactics to delay reaching a collective agreement until 
the project is over. Thus, the union does not get a collective agreement, the 
project is over, the employees disband and nothing was done to assist them. 


In the next part of the brief, we talk about certification activity in 
the construction industry. I think you may find this of interest to your 
deliberations. At the bottom of page 6, we took the most recent annual report 
of the Ontario Labour Relations Board from April 1, 1984, to March 31, Neko war 
showing 1,143 applications for certification received by the board, of which 
252, or 21.9 per cent, were with respect to the construction industry. By the 
way, that figure is down. In 1982-83 and 1983-84, the construction industry 
applications accounted for 30.2 per cent and 29.2 per cent respectively ot all 
applications for certification received by the board. 


Way did we give you those statistics? We want you to know that of tne 
total certification work load of the board, a little less than one third is 
coming out of the construction industry. It is not a one per cent interest 
that orings us here today; it is a 30 per cent interest. 


We went on to point out that for various locals of labourers as well as 
Local 793, the labourers accounted for 96 of these applications, 38 by tne 
engineers of local 793, and the vast oulk of these applications for 
certification included employees working in sectors other tnan the ICI sector. 
The majority were not in ICI at all but were in non-ICI sectors of the 
industry. 
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We cite the case of Local 1059 of London, in the middle of page 7 of tne 
brief, which made 35 applications for certification to the labour board over 
the past 30 months. Of those 35 applications, only six were with respect to 
employers actually operating in the ICI sector. 


At the bottom of page 7 and the top of page 8, we recount the statistics 
involving Local 183 and Local 793 as to tne small number of employees they 
represent who are actively engaged ia the ICI sector of the construction 
industry. 


2:90 p.m. 


Based on statistics compiled by the Labour board and our own in-house 
researcn, we ended up with the thesis that unions and their members in tne 
construction industry are in much the same position as unions and members in 
other sectors of tne economy. Once bargaining rights are obtained, the process 
of negotiation leading to a collective agreement must begin, a process that is 
subject to the same problems and difficulties experienced in the rest of the 
economy that spawned Bill 65. Simply put, in the vast majority of the 
construction industry, other than ICI-designation legislation or accreditation 
orders, there is no cogent industrial relations reason to exclude construction 
industry from the ambit of Bill 65. 


Do the members have any questions other tnan those I nave already 
answered so far? | am going to go into a bit of a legalistic issue in a moment 
involving the Charter of Rights and Freedoms. 


Me. Taylor: I am puzzled how tnis slipped througn the net. 


Mc. Chairman: I am going to ask lfichael Failes, the policy analyst 
for tne Ministry of Labour, to give us his views of why this exclusion is 
there. 


Me. Failes: Qne reason it was excluded was the ICI sector in 
province-wide bargaining. There was also a feeling that some unique 
Characteristics of bargaining in the construction industry merited its being 
excluded--for example, the premise of pattern bargaining and the wide-spread 
occurrence of voluntary recognition. It seemed to create a different labour 
relations atmosphere. Some unions have expressed some concern that eaployers 
might find tnis to be more of a useful tool. 


I am interested in your comments on those two aspects. As well, 1 would 
like to know of any bitter first-contract strikes which have occurred in the 
non-ICI sector, strikes where anployees have beea out for a lengtn of time and 
unable to get an effective agreenent. 


Mc. Minsky: I have not researched that specifically. I have no doubt 
there acre many examples of it across Ontario, but I did not go about look ing 
for it just that way. 


Mc. Failes: I mention that because one of the reasons for this 
legislation is to avoid those kinds of bitter contract disputes. 


Mc. Minsky: That is what brings us here, because there is a natural 
reluctance to take people out on strike. There is a natural reluctance to go 
out on a first-contract strike. It is a very bitter situation and a very 
terrible situation for those parts of the economy that get impacted so quickly 
by construction. Responsible unions try to avoid it. 
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[f there had been very few of the strikes that you asked me apout, the 
irony would whether you ought to penalize the unions in coming here now or to 
compliment them. In effect, the fewer there have been would tell m the more 
mature and responsible unions nave been in not taking those strikes. Unions do 
not get contracts all the time. These yo to a no-voard, and in 16 days the 
employer can lock out or the union can strike. Often all that happens is that 
bargaining rizhts are lost because the union never gets a contract, and/or it 
takes a strixe and/or sometimes a contract is finally entered into. It is a 
tragedy. 


Mr. Ramsay: What is pattern bargaining? 
Mr. Failes: I was hoping that the delegation would expand on that. 


Mr. Minsky: Let me comment on pattern bargaining. Someone asked me a 
moment ago wny accreditation came in and what its advantages were. One of the 
advantages for both the industry and the unions of accreditation and of 
designation is that it spawns the standard contract. 


For exailple, years before designation legislation, the engineers in 
Toronto had a standard contract which they negotiated with tne senior or prime 
employer group. For example, in the ICI sector, it was the Toronto 
Construction Association. ‘Those main parties sat down and came up with an 
agreement. The members of the union and the contractor members of the TCA were 
bound by that contract. It became the standard contract, even before 
accreditation, because if the union organized another company which was not a 
member of the TCA, it would go.to the other company and say, 'This is the 
contract we nave with the TCA. You do not get better rates. You do not get 
worse rates. You get those rates." - : 


Mr. Failes: Qkay. 
Mr. Taylor: How mucn better can it get? Is this a utopian contract? 


Mr. Minsky: That is how it works. That is pattern bargaining in the 
construction industry. It works from the union's point of view and the 
employer's point of view. It takes away tne Opportunity of certain employer 
groups trying to get a cut rate and thereby get work based on paying less to 
unions. ‘They do not pay less; they pay the same for unions coming up with 
those kinds of tricks. This is not Mntario I am talking about; I am talking 
about North Anerica. This is the way construction industry labour relations 
have worked for decades. 


Mr. Taylor: We are talking about the logic of leaving tinis out. 


Mr. Minsky: I cannot explain tne logic to you; I am only trying to 
explain what pattern bargaining is. 


Mr. Gillies: I have yet to hear a good, solid reason wny these 
workers should not be included under the bill. With respect to what Mr. Failes 
said, as far as I an concerned, good law does not arise out of designing a 
bill to address a couple of specific problems. Because there have not been 
lengthy first-contract disputes in tae construction industry, to me is not an 
argument for these workers not having the same right under Bill 65 as the 
other workers. 
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Mr. Minsky: Let me add this. 1 explained wnat pattern or standard 
bargaining was in tne construction industry. I hope you understand, and it 
goes without saying, that not every employer would sign the contract. Often, 
the union is under pressure from everyone in the industry--its members and the 
otner companies with which it bargains--not to come up with cute little deals 
here and there. It holds its ground and the employer says: ''You know what? If 
you do not want to give me a cut rate, no deal. If you do not like it, go on 
out. 


aioe ike: « Chairman: May I suggest that Mr. Failes asked only two questions 
and also asked for an explanation of pattern bargaining. You have not yet got 
into the reasons for the exclusion. Perhaps we could give him that opportunity 
now. 


Mc. Failes: would you agree that there is widespread pattern 
bargaining going on today in Ontario? 


Mr. Miasky: It is enshrined in accreditation and designation. ‘The 
legislation elevates the standard contract almost to a statutory contract. For 
any of us wno do not have accreditation or designation, it is a union walking 
into the employer's office and saying: ''Look, here is our area contract. will 
you please sign it?" An enployer sometimes says, ''No, I will not." There you 
zo; there is an impasse. 


Mc. Pierce: You are talking about North American bargaining as 
opposed to just Ontario bargaining. 


Mr. Minsky: What I am talking about takes place across Nortn 
America. For example, there are different legislative frameworks in Quebec 
with a decree system. Presumably, wnat I am talking about does not nappen very 
often there. However, it happens in California, Texas, Manitoba and British 
Columbia. 


Mr. Chairman: Now we are going to get the explanation. 


Mr. Failes: Given that tais pattern pargaining is going on, I think 
the rationale would be tnat to introduce first-contract arbitration would 
upset the balance waich has developed in Ontario whereby nost disputes, if you 
want to call it that, over first contracts are resolved simply by reference to 
the standard contract. By not introducing first-contract legislation in that 
area, you do not nave a situation develop whereby a union which decides the 
standard contract in the area is not good enougn for it will say, ‘We are 
going to yo for something higher and, if necessary, we will take it to 
arbitration.'' ‘his is an example. 


Mc. Minsky: With tne greatest of respect, that is not a good example 
at all because that does not happen. 


Mr. Chairman: Nevertheless, it is an example. 


Mc. Minsky: I am sorry. I act for many construction unions and I 
really cannot picture their trying to get more tian the standard agreement. It 
is not acceptable conduct. 


Mc. Gillies: In theory, why should an employer not be able to say: — 
"I do not want to go under that standard contract. We will put it to bill 65''? 
Why not? . 
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Mr. ‘Taylor: I think Ir. Failes is saying tne first contract would be 
COORG ICH. 


Mr. Callahan: The standard contract would pecome the-- 


Mr. Gillies: You could make the same argument for a hardware store 
or a small manufacturer. I am looking at broad principles and I have yet to 
hear way these people should not be covered under the same law. 


Mr. Failes: If I could go back to one-- 
Inter jections. 


mr. Chairman: I have been abusing Mr. Failes, so we should at least 
let him finish. 


SiDeiiie 


Mr. Failes: If I can bring it all back to this balance which ias 
developed in the construction industry, the point whicn should be elphas ized 
is that there is tnis absence of first-contract strikes, sucn as you find in 
other areas of the economy, in the construction industry. For instance, most 
other unions that have come here have started off with an example of a pitter 
first-contract strike or some dispute in which they have been involved. This 
is why they need tne legislation. This is tne first time this has been brought 
before this coumittee by any group. A lot of otoer unions which are involved 
have accepted, apparently at least, their exclusion fran the general sector. 


Me. Minsky: They may not organize:as much as these two unions do in 
sectors other than the industrial, commercial and institutional. That is a 
point I tried to make to you earlier. There are construction trade unions 
which are so centred in the ICI sector that they have no interest in any other 
sector, or some that cross only into one or anotner sector. We are looking at 
two unions here, aad there are others as well, which cross all the sectors and 
do so with huge numbers of members. 


Mr. Pierce: what about the teamsters? 


Mr. Minsky: They cross into a number of sectors. They do not 
organize perhaps all of construction, but they do organize in many of the 
sectors. They may nave a similar interest. 


Mc. Pierce: I see them cross into even nore of the sectors. 


Mr. Minsky: It cannot bé more because the Operating engineers and 
the labourers’ union cover them all; there are not more to cover. I see your 
point. The teamsters and perhaps the United wrotnerhood of Carpenters and 
Joiners of Anerica would be examples of unions tnat cover all or virtually all 
of the sectors. 1 can think of some unions that cover very few. 


Mr. Chairman: Would it be helpful to the comnittee, because we do 
have another group to appear, scheduled for three o'clock, if we asked the 
Ministry of Labour to prepare something for us on this particular problem by 
the time we get to clause-by-clause debate? The committee is struggling with 
it and is not familiar with all the ins and outs and the complexities of the 
construction industry. I would appreciate it. 
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Mr. Mackenzie: It relates to wnat we have just been discussing. It 
is part of tne answer we may get. I am aware of tne organizing that the 
engineers and the labourers do in other fields. I believe you are right. The 
carpenters also cross into a number of fields. 


Mr. Minsky: We think so. 


Mr. Mackenzie: It seems to me that there are some at least that the 
International Brotherhood of Electrical Workers is involved in as well as the 
teamsters. My conversations with some of the provincial building tradespeople 
have not given me any urgency in terms of the inclusion. I can understand some 
of the specific unions. Have you any idea whether you are really looking for 
the elimination of the construction category? Are we looking at only some of 
the construction unions that may want to be included? I am not sure if you can 
nive it off tnat way. 


Mr. Minsky: I cannot speak for ire than these two clients. 


Mr. Mackenzie: I have talked to a number of them; that is the only 
reason I am asking. 


Me. Minsky: I cannot say whether the other wions favour or do not 
favour inclusion. It would be nard for me to understand why a union would not 
want toe benefit of Bill 65 where it possibly could cover. 


Mc. Mackenzie: Except that there would be more incentive where you 
are organizing in other fields. 


_ Mr. Minsky: It goes without saying tnat the more you are outside the 
ICI sector and in the otner sectors, the more you really need the protection. 
To use some of the examples you were using, there are unions that go outside 
of the ICI sector. One would assume that tney would benefit from this 
legislation. They do not have to use it. 


Mr. Mackenzie: Why are we not also getting it, apart from tne 
presentation that we have here--and I can see the validity of exactly what you 
are arguing--on a much broader scope from the construction trades? 


Mc. Minsky: I cannot answer that exactly. 


Mr. Gillies: I wonder wnether the committee could have our research 
people contact, if not all the other unions that organize in this area, then 
at least a good sample of them, to get some sort of response from them as to 
now they feel about this. On tae basis of my discussions with these unions and 
on the basis of this brief, I think their case is a good one, but it would be 
wise for us to check with a couple of the others. 


Mc. Chairman: Yes. I am not happy that our legal counsel is not with 
us today. That would be very helpful. 


Mc. Callahan: Your final point is a constitutional one. I read it 
‘and I understand that part of the deal. If we did this, if you are right and 
that were to be included in the bill, would the counterargument not be 
available to the industrial, coumercial and institutional sectors tnat tney 
were being excluded from the provisions of Bill 65? 


Mc. Minsky: I do not think so. I think you will find that under 
section L of the Cnarter of Rights tnere are defences even to a technical 
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infringement of the charter. The defence is that there is a special history 
and a special need for special legislation, for example, through accreditation 
and designation legislation. You can answer the charge of permitting those 
provisions dealing with accreditation or designation to prevail over this, 
even if there was a possible infringemént, through section lL. 


What I cannot understand is how you answer my charge, namely, if you 
take away accreditation and designation, you have the wnole mass of the 
construction industry left and somehow you are saying no to their right. The 
committee has tried, obviously, to assist in the discussion of that, but I 
cannot think of any reason for your saying to the rest of the industrial 
construction community that is not covered by designation or accreditation, 
"You cannot come for first-contract arbitration." I just do not understand 
tnat. To te it is a straight infringement of section 15, because you are 
treating workers in Ontario differently for no apparent reason. 


Mr. Callahan: How do the people out of industrial, commercial and 
institutional at tne moment-- 


Mr. Minsky: How are they different? 
Mr. Callahan: No. How do they get certified? 


Mr. Minsky: In the normal way. what happens is that the union 
applies to be certified or signs a voluntary agreement. In either case, the 
legislation, sections 145 and 146 of the act, requires that the provincial 
agreement in effect every two years automatically binds. It is the same 
concept as accreditation. 


Mr. Caliahan: What I am getting at is that the people you are 
addressing tnat we should look after outside of ICI are dealt with in a 
special section of the act. What section is it? 


Mr. Minsky: Sections 137 to 151 are designation, but tne way you are 
putting the question it sounds as though you do not want to talk about ICI for 
a moment and you do not want to talk about accreditation. Now you are dealing 
with the contractors, the unions and the workers who are outside, different to 
ICI, or where there is an accreditation order. 


Mr. Callahan: How do they organize? 


Mr. Minsky: They organize in tne same way and they get certified in 
the same way. 


Mr. Callahan: Under what sections of the act? 


Mr. Minsky: It is really section 5, tne timeliness of the 
application. 


Mr. Callahan: They go tnrough tne normal process and are not 
required to proceed within the special sections 137 to 151? 


Mc. Minsky: No. That is the province-wide ICI section. By definition 
your question is, what do you do outside of ICI? 


Mr. Callahan: Why are they referred to that? That is the question I 
asked. Why are they referred to in tne definition as sector? 
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Me. Minisky: Sector is just a division of the construction industry 
and it is just a matter of pigeon-holing people. 


Mr. Callahan: But legislatures do not enact legislation for no 
purpose, as you know. There is a purpose ooviously-- 


Me. Minsky: For having sector? 


Mc. Callahan: For instance, in many statutes you will find that 
different groups are dealt witn in different sections of the statute and they 
are there for a very good policy reason. That is why I would like an answer as 
to why they are defined immediately adjacent to section 137--or is it 136 that 
defines then? 


Mr. Minsky: Section 137 is the beginning of-- 
Me. Callahan: Section 117. 


Mr. Minsky: Clause 117(e) defines "sector." 

Mc. Callahan: It has "construction industry," and then this section 
and sections 118 to 136 define certain people. It says sector and it 
specifically includes those sectors you have just referred to. What I read 
from that is, if you want to organize, that is the route you go. 


3:10 p.m. 


Mc. Minsky: Clause 117(e) is simply the definition of the word 
"sector. It does not authorize or give any rignts and has nothing to do with 
anything. Let me go over it once more. When they introduced the concept of 
employer accreditation in the act in 19/0, they introduced under what is now 
section 125 of the act the concept of "sector.'' That is the genesis of the 
word. Having introduced the word ''sector'' for purposes of accreditation, they 
then had to define it. Clause 117(e) is simply a definition section saying 
that "sector" means one of these divisions of the construction industry 
defined by work characteristics, namely, one of these seven or 
eight--industrial, commercial and institutional, residential, pipeline and so 
forth. 


Tnat is the background to the word ''sector."' The word "'sector'' picked up 
steam all over again in 1978 because the Labour Relations Act carved out a new 
regime for ICI sector provincial bargaining. As a matter of fact, there is a 
section in the act that if there is a dispute as to wnat falls or does not 
fall within the ICI sector, one can make an application to the Ontario Labour 
Relations Board for determination. Tnat is section 150. It deals with an ICI 
sector determination. The phraseology and tne genesis of ''sector" are 
essentially neutral. It is simply a way to describe a part of the industry. 
Thateis abl it is. 


Mr. Pierce: (hce you certify in the ICI sector, you automatically 
come under the umbrella agreement and there is no process of negotiations. 


Mc. Minsky: That is right. 
Mr. Pierce: That is the accepted way. 


Me. Minsky: That is the exact way it works if there is an 
accreditation order. : 
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Mr. Callanan: It means they have access to either route; they can 
either come under the umbrella or they can zo back and do it. 


Mr. Minsky: On, no, not under designation or accreditation. Once 
that is there, it is in place and is law. It automatically covers. Why we do 
not need Bill 65 for accreditation or designation is that there is no 
bargaining. Tne bargaining is between central employer/employee agencies. Once 
the agreement is negotiated, everyone else is stuck with it. 


Mr. Chairman: W are going to aave to grind this down to a halt, but 
may I ask you one question? Are you at all concerned about employers using 
first-contract legislation, if this applied to tnea, where pattern bargaining 
exists, to break the benefits of pattern bargaining for unions? 


Mr. Minsky: We have discussed that. We feel the case is strong 
enough where there is a proper standard agreement negotiated that we--and this 
is the chance we take--can prevail upon the arbitrator or tne labour board, 
whoever is doing tne arbitration, to set that standard agreement as the 
applicable first contract. That is the risk we take in coming here because, 
quite rightly, it is not just for us to go to the labour board and say, 
"Direct this contract to arbitration.'' The employers can too. We have enouzh , 
if you will, confidence in that prevalence of the standard agreement, the 
pattern-bar gaining configuration and the good sense of these tribunals that 
wnere we have a proper standard agreement, and we can prove it, that is the 
one that will get set. 


Subsection 40a(15), as drafted, states: "In arbitrating the settlement 
of a first collective agreement under this section, matters agreed to by the 
parties, in writing, shall be accepted without amendment and account may be 
taken of,...(0) the terms and conditions of employment, if any, negotiated 
througn collective bargaining for employees performing the same or similar 
functions in the same or similar circumstances as the employees in the 
bargaining unit." 


That is the entrée for us to go before an arbitration board and say: "We 
nave 200 companies under contract. Taey all have this contract. They have all 
had tnat standard contract for 20 years or 50 years as negotiated from time to 
time." That accreditation and designation are a legislative recognition of the 
standard contract. That is really wnat that is. 


Mr. Failes: I have one clarification. Probably the main reason for 
not including it is the fear of people using it. Are you afraid that 
employers, rather than signing a collective agreement, as they would have 
before to avoid a strike, because they cannot afford it beyond a short time 
frame, will instead say: “Let us avoid this pattern agreement. Instead, we 
will apply for arbitration. There camnot be any strike and we will drag the 
union through the dirt. We will take them to arbitration. It will cost tnem a 
lot of money"? Is that not a concern? 


Mc. Minsky: That is not a concern. We want to get a contract, but 
there are these situations. You are giving us a good example of an employer 
who probably is not going to sign anyway. We have to go to arbitration and we 
nave Co try our best to convince the tribunal that there is a standard 
agreement and that is the one that ought to be imposed. That is the kind of 
confidence we have to have to present successfully that case. 
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Mr. Chairman: Wien we get to tne clause-by-clause section, we are 
going to have the Ministry of Labour give us a presentation and we will nave 
our legal counsel, who is not with us today, do some kind of sampling to 
determine otner views as well. It is conceivable we will be back to you if 
there are some unanswered questions on that. 


Me. Minsky: I appreciate that. 


Mr. Chairman: Do you want to complete the rest of your brief? You 
can leave it with us. 


Me. Minsky: I can leave it witn you. I adverted to the balance very 
briefly and I am nappy enough to leave it with you. It is the reference to 
subsection 15(1) of the Canadian Charter of Rignts and Freedoms. By precluding 
the balance of the construction industry from bill 65, our concern is that 
Bill 65, as drafted, infringes on the equality of rignts section of the 
constitution and cannot possibly, as even this afternoon we believe is turning 
out to be the case, be justified under section 1 of the charter. There is not 
the rationale that is self-evident to us or to people we have talked to to 
say, "No, you cannot have it." Therefore, that is the main second reason why 
we are saying we ought not to be excluded from coverage. 


Mc. Chairman: Mr. Pierce, you had a question. 


Mc. Pierce: Just one small one. I ama little bit confused because 
the International Union of Operating Mnyineers and the Labourers' 
International Union of North America are the first ones that nave com to us 
and said that the construction trades should have access to the bill, as far 
as I know, and I nave missed sole of the nearings. What I. am wondering is if 
there has been any co-operation or discussion between the construction trade 
unions on this particular bill. If there has been--and I know you cannot speak 
for the other unions--do they not see it as being a necessary part of their 
process to acquiring first contracts? Is tnere anyone who is having any 
trouble with the operating engineers and tne labourers 'union? 


Mc. Minsky: There has obviously been discussion in different union 
nalls and so forth. I am not in a position at all to say conclusively anything 
about the views of the other unions. Suffice it to say that these two unions 
feel very strongly about it and they are large unions. They get into these 
other sectors in a way that some of tne otner unions really do not. 


Mc. Pierce: The teamsters and IBKW, for example. 


Mc. Minsky: I cannot speak for the other unions. Mr. Mackenzie 
mentioned the provincial building and construction trades council and, 
frankly, I am not aware of what their view is. I am not aware that they have 
an official view one way or the other, pro or con. There is another group in 
Toronto called the Toronto-Central Ontario Building and Construction Trades 
Council, which is an umbrella group in this area. I an not aware of what their 
views are. 


There is not a lot of time between getting notice of tnese sessions and 
getting into position to come here. With more time, pernaps the people 1 
represent would nave done a wider canvass. To be very frank with you, there 
was not a lot of time and we were only retainea on this a couple of weeks ago 
and we have taken that amount of time to get here today. 
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Me. Taylor: You were not aware of any prior consultation between tne 
minister or the ministry and organized labour then. 


Mr. Minsky: Absolutely not. I am not aware of it. 
Mr. Taylor: Mike, did you not discuss this with them? 
Mc. Failes: I do not know what was done with respect to this. 


Mr. Minsky: Are you saying construction trades? I do not know of any 
with construction trade unionism. For example, toe minister may or may not 
nave had discussions wita the Ontario Federation of Labour. I do not know if 
he did or he did not by the way. But whether he did or he did not, I do not 
have any understanding taat he did with tne construction unions. 


Mr. ‘taylor: { would have thougnt there had been an approach, and 
there might nave been, surely on something as fundamental as a section of the 
legislation woich specifically eliminates a sector. 


Mr. Minsky: I have no idea of that. I cannot answer that. 


Mr. Chairman: You raise an interesting point, Mr. Taylor. Mr. 
Minsky, thank you very much. 


Mr. Minsky: Thank you for having us, sir. 
a20 eit. 


Mr. Chairman: You nave opviously raised some interesting points and 
you may even have let the fox loose among the chickens, but tnat is just fine; 
that is what we are here to deal with. We appreciate your coming before tne 
committee. 


The next group is the Ontario Teachers' Federation. We apologize for the 
delay, but tnat was a contentious presentation. As you might have seen, the 
coumittee was having difficulty wrestling with it. 

Mr. Matte: We also enjoyed listening to then. 

Mc. Chairman: Good. 

Mr. Callahan: It was not very good. 

Me. Taylor: You have your own definition of that. 

Mc. Chairman: There is a rule around here that we ignore 


inter jections. If you would introduce your delegation and proceed, we would 
appreciate it. 


ONTARIO TEACHERS' FEDERATION 


Mr. Matte: lo my right is the secretary-treasurer of the Ontario 
Teachers' Federation, Margaret Wilson, and on my left is James Carey, an 
executive assistant for the federation. My name is Guy Matte and I am the 
president of the federation. 
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Me. Chairman: Excuse me. A brief was handed out tnis morning. It is 
this one. There has been an additional page distributed just now. I am sorry. 
That was not an interjection. 


Mc. Matte: Thank you very much for receiving us this afternoon. The 
federation represents 105,000 teachers in this province, who are employed in 
both tne elementary and secondary public school system in tnis province. We 
have been incorporated since 1944 under the Teaching Profession Act. The 
members of OIF are represented for collective bargaining under the School 
Boards and Teachers Collective Negotiations Act, 1980, which we usually refer 
to as Bill 100. 


We believe very strongly in our responsibility to attempt to gain full 
collective pargaining rignts for all workers who seek such rights. OTF wishes 
to present its position before this committee to share our solidarity and our 
support for the rignts and needs of all the workers. 


As you know, you have received two affiliates of the federation already. 
I believe some of our affiliates are recognized as trade unions by the Ontario 
Labour Relations Board under the provisions of the Ontario Labour Relations 
Act. 


A problem about which you have heard before and which we would like to 
put in a global perspective this afternoon is that not all teachers in tnis 
province are covered by Bill 100, tne School Boards and Teachers Collective 
Negotiations Act. Occasional teachers, who are currently defined, as you will 
see on page 2, as those who are replacing or substituting for teachers wno are 
permanent, probationary or temporary teacners who are not present Co do their 
job, it seems are not covered at this time by bill 100. They have no choice 
but to attempt to be certified under the Labour Relations Act. ‘hat is 
splitting qualified teacners into two classes for the purpose of collective 
bargaining. We find that unfair and unsatisfactory. 


The federation has maintained that tne definition of teacher should be 
amended to include occasional teachers, night and summer school teachers, and 
teachers who work in adult day schools who are employed to teach a course or 
courses for credit. The adult teachers who work in adult-based schools would 
be part of tnis definition of teachers. 


The Ontario Labour Relations Board has found in favour of the 
federation's position that continuing education teachers should be under the 
parameters of bill 100. The federation strongly supports these rulings but has 
much cause for concern, since the affiliates of the federation have 
experienced great frustrations and difficulties because of unnecessary delays 
and inaction on tne part of the OLRB in processing such applications made by 
the affiliates. For these reasons, we believe some provision should be 
included in the School Boards and Teachers Collective Negotiations Act which 
would provide for first-contract legislation. 


We believe it is totally inappropriate that teachers, for collective 
bargaining purposes, are currently being forced to be represented under two 
distinct and separate acts. The federation's position is that all teachers 
certified to teacn in the elementary and secondary publicly supported scnools 
of the province be covered under the terms and conditions of the Scnool Boards 
and Teachers Collective Negotiations Act. Ihe current uncertainties affecting 
various groups of teachers deny occasional teachers the rignt to pargain 
collectively, creating narmonious relations between school poards and teachers. 
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It is our recommendation that all teachers be included in Bill 100. Of 
course, it does require some guts from the government of Ontario to do 
something to change the act, wnich up till now the previous government had not 
had and this present government has not indicated it will go to. Therefore, we 
are looking forward to tnis first-contract legislation nelping us do some 
bargaining for those who are not covered under Bill 100. 


Tne Ontario Teachers' Federation supports tnis collective bargaining 
legislation wnich is designed to provide for full and fair collective 
bargaining rights. Should there be no changes to the School Boards and 
Teachers Collective Negotiations Act, the federation strongly recomnends that 
the staff of the labour relations board be increased. 


The federation also believes tne basic purpose of first-agreement 
arbitration is to deal with those situations where an employer continues to 
refuse to deal witn a trade union even after it nas acquired bargaining 
rights. 


The federation requests that tne standing coumittee on resources 
development ensure the provisions of Bill 65 apply equally to the School 
Boards and Teachers Collective Negotiations Act. Clause 2(f) of the Labour 
Relations Act exempts the act from applying to teachers who are not covered 
under tne School Boards and Teachers Collective Negotiations Act. A reference 
should be mad? in the appropriate sections of the Labour Relations Act 
specifying that the exemption noted in clause 2(f) does not apply for the 
purposes of the sections dealing wita the provisions of Bill 65. 


The OTF commends the government for introducing this first-contract 
legislation and believes Bill-65 will assist in removing many of the present 
problems we are experiencing, especially in trying to certify new bargaining 
units. 


The federation believes the proposed legislation should not be limited 
to a mechanisin initiated only when negotiations have deteriorated or 
inordinate procrastination has created unnecessary delays and hardships. 


we urge that the arbitration process be open and unrestricted and be 
commenced within 30 days of receiving a conciliator's no-board report. 
Further, we support the position of permitting either party to the collective 
bargaining process the right to apply for arbitration of a first collective 
agreement after the conciliation process nas been completed. 


On pages 6 and 7, you will see the four recommendations we are br inging 
forward to you to be directed to this government. 


1. All teachers should be under Bill 100, the Scnool Boards and Teachers 
Collective Negotiations Act. 


2. If this is not done, the arbitration process referred to in Bill 65 
should commence within 30 days of receiving a conciliator's no-board report. 


3. Either tne bargaining unit or the employer should be able to apply 
for arbitration of a first collective agreement after the conciliation process 
nas been completed. 


4. The exemption noted in clause 2(f) of tne Labour Relations Act should 
not apply for the purposes of the sections dealing with the provisions of Bill 
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65 as they pertain to teachers who are not covered under the School Boards and 
Teachers Collective Negotiations Act. 


Taank you for this opportunity. 
Mc. Chairman: Thank you. 


Mr. Matte: One of the problems we find in the different pieces of 
legislation under which we are governed is that a teacher is many things, not 
only in schools but also under the diverse acts. We have provided you with 
definitions of what a teacher is and all tne different things from the 
Education Act, the School Boards and Teachers Collective Negotiations Act and 
the Teaching Profession Act. A lot of our problems and miseries lie in these 
definitions. 


Me. Chairman: Thank you. This committee needs all the nelp it can 
get. 


Me. Gillies: Just think, Mr. Matte: Your misery is rapidly becoming 
ours. 


Mr. Matte: I Like to share it around. 


Mr. Gillies: I am not sure whether I should ask you or our -counsel 
this, but they are not here. Do you know whether an amendment to clause 2(f) 
is all that is required to do what you want? Fron the research you have done, 
do you know wnether there are other amendments needed in the act to enforce 
wnat it is you are after? 


Mc. Matte: Do you mean in this one you are consider ing? 
Mc. Gillies: Yes. 


3:30 p.m. 


Mr. Matte: There are two things. One is that our main objective is 
that all teachers snould be covered under Bill 100. 


Me. Gillies: Yes, but before taat, in the introduction and your 
first three recomnendations-- 


Me. Matte: Failing those and looking at this one, it would be very 
good if clause 2(f) were aimended. Legal counsel could probably give you a 
better wording, but it should be something that says this act does not apply 
to a teacher covered by the Scnool Boards and Teachers Collective Negotiations 
Act. That would go a long way to help, because it would make it very clear, if 
there is no change elsewnere, that if you are not covered by Bill LOO then you 
are under the Labour Relations Act. If you are not under that act, then you 


are under Bill 100. 


We are finding now that teachers are falling between tne cracks. Boards 
are taking both sides, saying: '"They should be under Bill 100, so we do not 
want to consider it. We are going to challenge you.'' Every time you try to 
organize under the Labour Relations Act, it goes to the Supreme Court. Tnen 
you try to organize under Bill 100 and they say: "You cannot. They are not 
really teachers as defined there. Go and do it io another way.'' We are caught 
in between because the definition of a teacher is so diverse, depending on the 


different acts, that this is used to our disadvantage. 
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Mr. Gillies: Could I ask this-- 


Mr. Taylor: Q) a point of clarification, if you do not mind, Mr. 
Gillies. I do not understand the rationale of the previous government and this 
government for not including part-time teachers in Bill 100. 


Mc. Callahan: It is cheaper. 


Mr. Taylor: If there is a rationale, could you let me know what it 
is? 


Mc. Matte: Yes. We have tried to have this changed. Why was it done? 
Wnen we did it in 1975, we thought we had everybody under the act. when we 
came to apply it, we found out from management taat these people were not 
included and we have been challenging it since tnen. We have tried to make it 
Clearer by asking for amendments to the School Boards and Teachers Collective 
Negotiations Act, to yet a proper clarification of what a teacher is so that 
it would include everybody. 


The standard answer from the former Minister of Education and the former 
Minister ot Labour of the previous government was that we had to get the 
agreement of the employer to change the definition. In other words, if you 
want to define who will be a member of the bargaining unit, you must have the 
agreement of the employer. That is tne type of answer we have had for years. 
We are now trying to see whether we can effect changes with this present 
government, put it is close to a year now since last June and we have not 
finisned discussing it. We have not received a "no" yet from this government. 


Mr. ‘Taylor: Tnat might be a response, but it is hardly a rationale 
in my way of thinking. 


Mrs. Wilson: I have been actively involved in these discussions with 
this government and the previous one since 1977. The consistent answer, both 
verbally and in writing, has been that there will not be a Change until the 
employers agree. 


If I can show you a couple of things on this page, I can clarify where 
the difficulty lies. It is a lesson in describing what a teacher is. A teacher 
is described in two ways under the acts: by qualifications and by the form of 
contract of employment. We are all familiar with what teachers' qualifications 
are. In the Education Act, you find a teacher is someone with a valid 
certificate of qualification. we are all used to that. Then you get 
classifications of teachers, and only two of those classifications have a form 
of contract under part IX of tne Education Act. Tue form of contract is either 
permanent or probationary teacher, and that form of contract is individual and 
separate fron the collective agreement. Temporary teacners do not nave that 
form of contract nor do occasional teachers. Nignt schoolteachers, summer 
schoolteachers and adult day schoolteachers may or may not be in Limbo 
depending on the Labour Relations Act, the school boards and the courts. All 
those things are going on right now. 


Wien Bill 100 was written, we thought all teachers would be caught in 
Che net cast by the bill. The paragraph following subclauses 1(m) (i), 
1@) (ii), 1@) (iii) of tne bill refers to "a teacher in the form of contract 
prescribed by the regulations under the Education Act...."' This section missed 
long-term occasionals or casuals. Since night scnool, suumer school and-- 
sometimes but not always--adult day schoolteachers do not have permanent or 
probationary contracts--I say sometimes; it varies from board to board--they 
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slipped out too. We have been struggling to find representation for those 
people ever since. 


A large numper of these teachers end up being paid the regular salary of 
classroom teachers. Boards commonly put long-term occasional teachers on full 
scale after 20 days. They may or may not give then benefits. Sometimes tney 
hire them for 20 days, lay them off for one day, hire an occasional for the 
one day and then nire then for 20 more days so they do not nave to pay tnaa on 
scale. 


we find a large number of people out there without any representation at 
all. We are consistently told the employer in effect will control whom we 
represent because the government will not amend the act without the employer 's 
permission. 


Mr. Mackenzie: The employer is able to get away with paying you less 
and without benefits because you are a specialized and rather small group in 
terms of total numbers. 


Mes. Wilson: It is a growing group. 


Mr. Mackenzie: It is growing now. However, it snould nave been 
covered years ago. There is no reason on earth it was not. 


Mr. Gillies: We are fast coming to tne time when the conmittee will 
want to consider amendments and go into the bill clause by clause. Perhaps you 
and your legal people could send us a proposed draft amendment. I would find 
that most helpful. In trying to do the rignt thing, we do not want to screw 
anything up. 


I look at this in pretty broad strokes, but if the labour relations 
board recognizes tnese types of teachers as qualifying under the act TOL CS 
purposes, then I believe the act should be changed to recognize that. 


Mr. Chairman: It snould be part of Bill 65. 

Mr. Gillies: Yes. You appreciate we cannot change Bill 100 here. 
Mr. Matte: We know that. 

Me. Gillies: However, we can change Bill 65. 


Mr. Matte: You appreciate also that, even though some of our 
affiliates have been recognized as trade unions, we have organized teachers 
who have been recognized by the OLRB. Nevertheless, the board is bringing us 
to court for judicial review because it fails to recognize that these teachers 
should fall under tne OLRB. Mind you, it does not want to recognize them under 
Bill 100, but it would like those people to fall between the cracks to make 
sure they have no right to representation. We find this highly unfair. 


Mr. Gillies: It sounds like game-playing to me. 


Mec. Mackenzie: It is damed clear that we should nave changed sill 
100, but in the meantime we have to deal with it umder Bill 65. 


Mc. Matte: If you go some way to ensure very clearly that teachers 
are covered under one act or the other and that there is no grey zone, then at 
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least it we succeed in another forum in changing the definition in Bill 100, 
even if we miss some people, they could still be under the OLRB. 


Mr. Callahan: You have answered my question. A group came before us 
a couple of days ago and told us there was a challenge because of the 
certification of part-time teachers under the Labour Relations Act. I was not 
sure if it was that or if somebody wno had been a part-time teacher had been 
certified under Bill 100. However, it is the other. 


Mrs. Wilson: Yes, it is the act. 


Mr. Callahan: Has that cnallenge been launched in a class action 
against all the groups that have been certified? 


Mrs. Wilson: No. 


Mr. Matte: It is one bargaining unit. We have asked for 
certification of one unit that has been recognized by the OLRB. That 
particular adjudication has been challenged. 


Mrs. wilson: There is a second one as well. 


Mr. Callahan: I wanted to raise that because Mr. Gillies's 
exuberance to change all this may well have to wait until that is resolved. I 
do not know; maybe not. Maybe the board will make the Change beforehand. 


Mr. Mackenzie may have hit the nail on the head as to why part-time 
teachers were not recognized under tne previous government, but is there not 
an additional factor to that? I am just thinking out loud. I notice they 
exclude a number of people in essential services, such as police forces, fire 
departments and so on. I do not know whether this happens: If your people go 
out on strike, are the boards entitled to bring in part-time or supply 
teachers to teach the kids while you are out on strike? 


Mr. Matte: Boards nave tried. If you are asking whether it would be 
the same type of legislation, no, that is not why we were exempted. The 
exemption in clause 2(f) of tne Labour Relations Act was put there because of 
the existence of another act wnich regulates the collective agreements between 
teachers and boards. 


Mc. Callahan: When you say the boards do not bring them in, is that 
because a teacher would not cross a picket line? 


3:40 p.m. 


Mrs. Wilson: They cannot find enough of then to staff the school 
system. It is a practical problem more than anytning else. Regardless of 
wnether you are in a small county or in Metropolitan Toronto, the school 
population is a reflection of the population of the local area. If the scnool 


system is shut down, there are not enough supply teachers in the small boards 
or in the larze ones. 


Mc. Callahan: When you say boards do not bring toem in, is that 
because of the question that a teacher would not cross a picket line? 


Mrs. Wilson: They cannot find enough of then to staff the school 


system. That is a practical proplem more than anything else. The school system 
is shut down. Regardless of wnether or not you are in a small county or in 
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Metropolitan Toronto, the fact is tnat the school population is a reflection 
of the population of the local area. In the small boards you do not have 
enough supply teachers, and in the large boards you do not have enough supply 
teachers. 


Mr. Callahan: How do the collective agreements of these groups of 
part-time employees who have been certified address the question of benefits 
and so on? Does it relate on a pro rata basis to the contracts that full-time 
teachers have? 


Mr. Matte: I can speak to Toronto. I can give you other examples. 
Mrs. Wilson: The only one I am particularly familiar with is the one 
that exists in the city of Toronto between occasional teachers and the Toronto 


Board of Education. What they nave tried to negotiate is a prorating of 
benefits witn the occasional teacher being able to make up the difference in 


premium, so there is continuity of benefits. The employer does not pay the 
same amount ne pays for a full-time individual, but the individual anployee-- 
Mc. Callahan: Can make it up. 


Mrs. Wilson: --can make it up and get full benefits. 


Mc. Matte: That is about the standard in tne province where we have 


certified groups. 

Mc. Callahan: I noticed that the definition of "teacher''-- 

Me. Matte: Which one? 

Mr. Callahan: I guess I can take my choice. Under the Education Act, 
it means "a person who nolds a valid certificate of qualification.'' Then it 
goes oa to say ‘or a letter of standing as a teacher." 

Mes. Wilson: wnat is a letter of standing? 

Mr. Callahan: No. I gather that any teacher who is even an 
occasional teacher nolds a valid certificate of qualification. Why do they not 
then come within the framework of Bill 100? 

Mr. Matte: Tnat is why we turned the page. Ifyou ‘turn the paze=- 

Mrs. Wilson: It is a letter of contract. 

Mr. Matte: --that is what irs. Wilson was referring to as subclause 
(i). Subclause (i) is the valid teaching certificate, but if you go down to 
the bottom, the last paragraph, ‘who is employed-- 

Mc. Callahan: I see, ‘for a period not exceeding." 


Mc. Matte: ''--under a contract...as prescribed by the regulations." 
Tnat is a teacher who has a contract. 


Mr. Callahan: In other words, that is where you are getting at where 
a board mignt hire a part-time teacher for 29 days and then-- 


Mc. Matte: They have been much more creative than that. In som 
boards the practice has been that, wnen somebody goes for a sabbatical leave 
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or a maternity leave for a full year, not to grant the person a full year but 
to give a year minus a day. They have to come back for one day at the end of 

tne year, so they do not have to give a probationary contract for the year to 
tne teacher wno is coming in to teacn the entire year minus a day. 


Mr. Callahan: The teacher who came in under those circumstances 
would be a teacher within the School Boards and Teachers Collective 
Negotiations Act. 


Mrs. Wilson: No. 


Mr. Matte: No. The boards do not give them a contract. They zive 
them a letter of contract or a letter of understanding or whatever. Boards 
have been very creative in trying to go around tnis. 


Mrs. Wilson: Read the definition of occasional teacher and you will 
find catch 22 in that. 


Mr. Callahan: I am looking at clause 1(m), which says, ''Teacher' 
means a person...wno holds a valid certificate of qualification,'' waich you 
say even the occasional teacher holds. Then it goes down to the qualification 
and says, ‘put does not include...a person-- 


Mr. Matte: You have to read the portion above that. 


Mr. Callahan: --"employed to teach in a school for a period not 


exceeding one month." I see. 'Wno is employed by a board under a contract of 
employment as a teacher." 


Mes. Wilson: An occasional teacher replaces a permanent, 
probationary or temporary teacher wno is either dead or absent from duty for a 
period that is less than the school year. If the teacher is away for a full 
school year, a probationary teacher has to be hired. If the teacher is away 
for a year less a day, i.e., turns up on the first day of school in September 
and then leaves, the board hires a so-called occasional teacher wno works for 
the rest of the year at an occasional teacher's rate of pay. 


Mc. Chairman: Not are only the school boards creative, but the 
drafter ot the legislation was pretty creative too. 


Mr. Callahan: I was going to say that the drafter of these acts must 
be pretty creative. 


Mrs. Wilson: You might wonder about people who have to turn up in 
Ottawa for one day. 


Mr. Mackenzie: These little catch 22s were never there in so many 
of those. 


Mrs. Wilson: By the way, large school boards are doing that quite 
coumonly, hiring people for a year less a day. 


Mr. Matte: If you want an interesting quirk, when we went in front 
of the Ontario Labour Relations Board to certify occasional teachers--those 
who are there for a year minus a day or extended letters of contract--the 
ME Labour Relations Board refused to certify then, saying they fall under 
Bill LOO. 
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Mc. Callahan: Is that wnerein the challenge lies? 


Mr. Matte: Yes. It depends. We have many challenges. One of the 
Challenges is that. 


Mr. Callahan: It also says, "An employee includes a dependent 
contractor. 


Mc. Taylor: wnat about tnat section on equal pay for work of equal 
value? 


Mc. Chairman: You are only a little bit out of order. Are there any 
other questions or comments to the Ontario Teacners' Federation? 


Mr. Mackenzie: Before we leave this, has there been any indication 
at all--naybe, Margaret, you could answer this--in the most recent talks you 
nave nad that there is any serious look at the changes to Bill 100? 


Mrs. Wilson: I find it very frustrating. I am the person who gets 
sent to the meetings to do the detailed work. It tends to be a circular 
argument. Now we are getting, ''Let us wait and hear wnat the courts say about 
the Humewood case" or about this case or that case. 


Humewood Community School, by tne way, is an unusual one. The teachers 
are fully employed. They are not occasionals, but they are teaching in a 
program that exists to service young females with problems. It is a 
residential facility, and the board is claiming that although the board is 
paying them, and tney are being paid to teach a school program, they are not 
teachers. We should get an answer from the courts on Humewood fairly soon. 


Mr. Matte: Tne answer to the question is that-- 
‘Mrs. Wilson: A lot of talk; no action. 
Mc. Matte: --we are still trying because that is where we think-- 


Mr. Mackenzie: It is the fundamental answer to the problem. There is 
just no question. 


Mr. Matte: Some of the cases have been backdated now from 19//. Talk 
about a need for first-contract legislation--this is to impose a first 
contract for teachers who are working rignt now. 


Mrs. Wilson: Humewood started as a grievance in 19/7/. The courts may 
deliver an answer this May. 


Mr. Matte: Which could be appealed. 


Mc. Cnairman: If there are no other comments, thank you for 
appearing before the committee. We appreciate hearing your views. 


Mr. Matte: Tnank you very much. We have taken note of the request 
you have put to us about the proposed drafting of an amendment to clause 2E he 
We will look into that and come back to you. 


Mc. Chairman: Thanks very mucn. 
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The next group to appear betore the coumittee is the Ontario Public 
School Trustees' Association. With us we nave Mr. Jakub and Ms. Morrow. we 
welcome you before the coumittee, and we look forward to your views. 


ONTARIO PUBLIC SCHOOL TRUSTEES' ASSOCIATION 


Mrs. Morrow: The Ontario Public School Trustees' Association 
welcomes this opportunity to appear before the committee to present our views 
on the subject of the amendment to the Labour Relations Act to provide for the 
settlement by arbitration of first-contract disputes. The Ontario Public 
School Trustees' Association represents 51 boards of education and public 
school boards in Ontario and so presents the considered views of the public 
education sector in the province. 


The first collective agreement is probably the most significant in that 
all future collective bargaining works from this agreement as the base. OPSTA 
believes that the long-term needs of the parties are best served by an 
agreement reached by the parties themselves and not one imposed by a third 
party as the result of unilateral action, as is proposed in Bill 65. The 
parties themselves are always in the best position to resolve their ow 
disputes. Arbitration can play a valuable role in labour relations as a method 
to resolve disputes but is most beneficial when both parties agree to its use. 


3:50 p.m. 


Our association is concerned taat under the proposed language in Bill 65 
the process of arbitration will be overused. There is concern that if a hard 
line is adopted in negotiations, unions will have the risk-free alternative of 
proceeding to arbitration under Bill 65. Unions will be able to test their 
bargaining power; if they feel that more can be gained, they can request 
arbitration. 


The Ontario Public School Trustees' Association feels that the current 
situation under the Labour Relations Act adequately protects union and 
management from inappropriate conduct, in that first agreements can be imposed 
if there is a finding of bad faith bargaining. Tne bargaining power of school 
boards is limited by their very nature. This amendment is viewed as further 
limiting what little bargaining power school boards currently have. 


If it is found that some changes must be made to deal with 
first-contract negotiations, we believe that the remedial powers to impose 
arbitration and therefore a first-collective agreement should be used in very 
limited circumstances. The legislation should not provide a risk-free 
alternative to hard bargaining. 


In addition tie Ontario Public School Trustees' Association expresses 
the concern that tne time lines in Bill 65, within which an arbitrator must 
hear and make a decision, are unrealistic. While we recognize that it is 
important to deal quickly with these disputes, it would be rare to find that 
the time lines could be mt, given the reality of the scheduling for 
arbitrators in this province. 


We would entertain questions, if the conmittee has any for us. 


Mr. Chairman: A number of members have indicated an interest 
already. I want to briefly ask about the missing boards. That is tne wrong 
phrase but, for example, why is the Sudbury board not on the list of those 
pelonging to your organization? 
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Mrs. Morrow: There are five trustees' associations in Ontario; three 
trustees’ associations representing public school boards. There is the 
Association of Large School Boards in Ontario, the Northern Ontario School 
Trustees' Association and the Qtario Public School Trustees' Association is 
the one association that encompasses any board that wishes to belong. 


Mc. Chairman: You are not an umbrella group? 


Mes. Morrow: No. The Ontario School Trustees’ Council is the 
umbrella group. 


Mc. Chairman: Thank you. 


Mr. D. &. Cooke: That was my question too. Is the Waterloo region in 
large school board association? 


Mc. Callahan: I am going to go back to the question I have asked a 
number of times. You seen to have some concern, as one that was expressed to 
me when I was in civic government, about the danger of going to arbitration. 
Normally the result is far more favourable than if you try to talk it out and 
negotiate an agreement. In this brief you are saying tnat, are you not? 


Mr. Jakub: Yes. In essence we are saying that it looks Like under 
the proposed bill, a union will be able to negotiate to its limits, and having 
found that perhaps those limits are not satisfactory in their eyes, they could 
then ask to go to arbitration. Arbitrators nave tended to look at positions of 
both the parties and come down somewnere in the middle. It would appear they 
only have something to gain by going into arbitration. | 


Me. Callahan: I also found or was told, and I have no confirmation 
of this, that arbitrators tend to look at comparative wage parity with other 
municipalities and so on, witnout taking a full recognition of the 
responsibilities, size and other determining factors in deciding whether 
parity is appropriate. Would you agree that is a truism with arbitrators? 


Mc. Jakub: One of the factors they should look at is what otner 
boards are paying. 
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Mr. Callahan: This is the question I have been trying to get 
answered. Is there a separate pool of arbitrators to deal witn public matters, 
as opposed to private matters or what? That was the question I put many times 
to many of tne witnesses. If that is not the case, if I am correct in that 
regard that tney are the sane group of people, wny would unlimited access tu 
arbitration not simply result in the party who perceives that the best deal is 
coming to them not bothering to bargain collectively but just let it go by 
attrition to arbitration? 


Mr. Jakub: It seems to m= you could use the same argument to say we 
should let every dispute go to arbitration. 


Mc. Callahan: This is what I nave been trying to get from witnesses 
all through these hearings. Most of the groups tnat have come before us nave 
addressed the question of access. You are saying you do not think there should 
be first-contract arbitration for--many of the groups that have come before us 
have addressed the question of access, whether it should be automatic or 
whether as the government has proposed, certain preconditions would have to be 
met within the terms of Bill 65. 


You have told me in your brief and also in your answers that arbitrators 
tend either to come down in the middle or to look at parity for other groups 
and arrive at their decision in that way. If that is the case, why in heaven 
would any group with automatic access to arbitration ever bother to bargain 
collectively? If it is to their advantage, why would they not let it go right 
down the tube and let the arbitrators decide? 


Mr. Jakub: If they had automatic access perhaps tnat would happen. 


Mr. Taylor: The premise Mr. Callahan is proceeding on is that 
arbitrators are known as being overly generous with the taxpayers' dollars. Is 
that a fair assumption? 


Mr. Callahan: That is what I am trying to find out from these people. 


Mr. Taylor: That is the impression you are conveying. That may or 
may not be true. I guess Mr. Callahan is saying tnat if this is so, why 
negotiate? why not go right to arbitration? As a supplementary to Mr. 
Callahan's question, I would be interested in knowing whether it is your 
experience that arbitrators are overly generous with the taxpayers' dollars? 


Mr. Jakub: That is a difficult question to answer directly. 
Mc. Chairman: The point of this-- 
Inter jection: You could answer it without prejudice. 


Mr. Taylor: The next question is to identify the arbitrators and 
then create a hit List. 


Mc. Jakub: One of the difficulties with arbitration is that in the 
Circumstances of Bill 65, as I read it, the parties are to go out and 
negotiate as pest they can to reach an agreement. Once an impasse is reached 
and in terms of bill 65 a no-board report is issued, either of the parties can 
request that an arbitrator be appointed to resolve the dispute. 
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Tne Ontario Public School Trustees' Association is saying tnat if an 
arbitrator is appointed easily, the parties in negotiations--1 am suggesting 
the unions would do this--would try to negotiate as far as they could, get the 
best possible deal they could througn negotiations and then when tneir 
bargaining strengtn was such they felt they could not get any more, submit for 
arbitration. In that case, they would have nothing to lose. They would not get 
anything less than what they had already negotiated, put they would stand a 
pretty good cnance of getting som additional items. 


Wnen we talk about arbitrators looking at other jurisdictions in 
determining what a fair settlement would be, that is probably easier to do 
wnen you are looking only at a salary level. It might not be all tnat easy to 
do when you do not nave direct comparisons at various boards to do the 
comparison with; it becomes muddier. It creates more of a range of where a 
reasonable settlement would be as opposed to what an exact settlement should 
be. 


Under the terms of the bill, we are not talking only about money going 
to arbitration. A number of working conditions could go to arbitration as well 
and it would be more difficult to draw those kinds of comparisons from one 
jurisdiction to another. It would be incumbent on the arbitrator to look at 
local conditions as well to influence what kind of settlement should be placed 
on the parties. There are a number of different factors that come into play. 


eDiets 


Mr. Gillies: I have a question regarding time lines. You have raised 
a concern I share that tne time limits in the bill are quite unrealistic. lly 
feeling is we should not be amending the time limits that are incumbent on the 
board by lengthening them. If they are gummed up and if there is a problem 
with a bottleneck, why snould we be letting then off tne hook? The onus should 
be on the government to put the resources in place to see that these time 
lines are met. My inclination is to move an amendment lengthening tne time 
Lines only for the parties to prepare their cases to go to tne board, but to 
leave the heat on the board once you get into the 21 days and the 45 days. 
Wnat do you think about that? 


Mc. Jakub: As far as the Mntario Labour Relations Board is 
concerned, that might be appopriate. Perhaps the labour board could shift 
around its schedule to accommodate those kinds of requests to deal with the 
matter appropriately. 


The private arbitrators wno would have far more difficulty doing that. 
In obtaining a date, the arbitrators have backlogs now of anywhere from six 
months to a year. All we are suggesting is that in obtaining an arbitrator, 
having time Lines that ooth parties are going to be happy witn is not going to 
be met. I realize the parties can amend tnat, but but putting it in the 
legislation that way does not face the reality. 


Mc. Gillies: The minister can vary it too. It has been suggested to 
me that the minister is going to have to amend tne time lines in pretty well 
every case that goes forward and that these limits are simply not going to be 
met. I appreciate what you are saying. 


Mc. Mackenzie: It is worth noting the same arguments were made when 
we entered into the 45 days, wnen we expedited arbitration, that we were not 
going to meet the time frames. It has worked relatively successfully. 
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Me. Jakub: There might be one difference with that. The minister 
appoints the arbitrator under the expedited arbitration, but I do not believe 
that under the proposed legislation in Bill 65 it will be someone who is 
chosen by the parties thenselves. 


Mr. Mackenzie: Obviously other changes have to be made at the 
Ontario Labour Relations Board. They use a specific panel of arbitrators for 
construction cases, which essentially are done fairly quickly. Many people 
have argued that we propaply have to get into the same process, set up panels 
for certain cases and allow tne chairmen to set the dates for a number of 
things that could be done to speed up the process. 


Mr. Chairman: Are there any other questions or comments from 
coumittee members? Mr. Jakub and Mrs. iforrow, we thank you for ap ear ing 
betore the committee. We appreciate hearing your views. That completes the 
hearings for today. We snall reconvene tomorrow at 10 a.m. 


Mc. Ramsay: Mc. Chairman, when are we going to have the discussion 
about whether this conmittee will meet regularly? Our schedule most Likely 
will be changed as the new session opens, seeing there no longer are nignt 
sittings. 


Mr. Chairman: It is funny you should ask that question. I gather 
there is a fly in the ointment for tne hours of the new session. What was 
tenatively agreed on was 1:30 p.m to 6:30 p.m. It now nas gone back to the 
official opposition. We have the government whip here. Why do we not get a 
report from Ms. Snith? 


Ms. Snith: We were supposed to have a meeting at noon today but Mr. 
Eves was sick at the last minute. The Conservatives are very strong and 
adamant that they do not want to come before 2 pm. They suggest, which may be 
true, that the cabinet members may be grateful for that. It is a given that we 
are noc going to com before 2 p.m. That leaves us two hours to pick up and we 
have to get an agreement on those two hours. Anybody woo wishes may put words 
in my mind or your whip's iaind between now and tomorrow at 3:30 p.m. when we 
have rescheduled the meeting. 


My feeling is that David Cooke is very mucn in favour of having a 
morning meeting. Bop Nixon suggested a Monday evening meeting. There you are. 
I am open to anything you want. That is what we have not resolved. I think we 
can probably resolve everything else that is at issue. 


Mc. Chairman: Ms. Gnith, I will tell you something. 


Ms. E. J. Smith: I know. It is getting the meeting together that has 
been going-- 


Me. Chairman: Ms. Gnith, the tentative agreement was 1:30 p.m. to 
6:30 p.m., woich I thougnt was eminently civilized. It was a late break for 
supper, but at least it got members out of here in time to have a decent 
Supper hour. 


Ms. E, J. Snith: They are staying with the 6:30 p.m., but they are 
trying to pick up that half hour. 


Mr. Chairman: I hear that 2 p.m. to 7 p.m. is another possibility. 
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Ms. E. J. Smith: Two to seven would be a possibility. The thing that 
is an absolute no is 1:30 p.m. 


Mc. Chairman: Perhaps I can lobby tnat when you are a new member the 
night sittings do not bother you very much, but if I can speak for someone who 
has been around here for imny years, the night sittings grind you down. 


Ms. E. J. Smith: This is what David Cooke said tne other day. He 
felt very strongly about the wnole issue. I was supposed to get the Uttawa 
Parliament hours from David, but I have since got them without getting thei 
from nim. They must wander in and out a lot because they yo from 1l in the 
morning until six at night. I doubt anyone sits there for seven hours without 
even a toilet break. God knows what they really do. 


Mr. Chairman: Anyway, Mr. Ramsay, I think it is up in the air at 
this point. 


Inter jection: It sounds as if it is up in the air. 


Ms. E. J. Smith: The urgent thing is that in the meantime the 
ministries camot make appointments. They do not know what tney are doing. 


Tne committee adjourned at 4:10 p.m. 
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Wednesday, April 2, 1986 


The committee met at 10:19 a.m. in room 228. 


LABOUR: RELATIONS AMENDMENT ACT 
(continued) 


Consideration of Bill 65, An Act to amend the Labour Relations Act. 


Mr. Chairman: I hate to break this up, but it might lead to a new 
accord so 1 had better. The committee will come to order. 


This morning, we have three presentations, but you could say it is four 
because Mr. Logan is with us and he is representing two organizations, the 
Hamilton and District Chamber of Commerce and the Small Business Exporters 
Group. There are others he could represent as well, but he has restricted 
himself this morning to representing only two groups. Mr. Logan, welcome to 
the committee. We are pleased we were able to reschedule to have you here this 
morning. 


HAMILTON AND DISTRICT CHAMBER OF COMMERCE 
SMALL BUSINESS EXPORTERS GROUP 


Mr. Logan: It is a pleasure for me to come before you to air the 
opinions of two groups, one large and one small. I would like to have the 
opportunity to answer some questions first. I know there will be questions 
asked by all sides before not too very long. The question I would like to 
answer is, "What happened to my left arm?" 

Ms. E. J. Smith: I want to ask you whether you were extra billed. 

Mr. Logan: As a matter of fact, no, I was not. 

Mr. Brandt: Did you call your doctor? 

Mr. Logan: Yes, I did. 

Mr. Brandt: That proves the point we are trying to make. 

Mr. Ramsay: Is this the social resources committee? 


Mr. Logan: Is this not the social resources committee? What happened 
to my left-- ; 


Inter jection. 


Mr. Logan: I had a very carefully prepared presentation which is 
deteriorating. 


Mr. Mackenzie: Formality does count. 
Mr. Logan: Thank you, Mr. Mackenzie. On May 26, 1985, I happened to 


be standing in the path of a falling plate of steel. It was a rather large ~ 
plate of steel. It did a bit of damage to my left arm. As a matter of fact, it 


R-2 


completely crushed my wrist. On the good side of things, it was my company's 
product that cut that steel and the steel was not hurt. 


The severity of the injury was great. I have had to undergo ongoing 
operations. The last operation, on Thursday of last week, was only one of a 
number of them. Any pain and discomfort I might feel from this arm is far 
overshadowed by the butterflies I feel because I have not sat before a 
committee of this nature before. The nature of these butterflies is that you 
have heard presentations from many people, many of whom I am sure are far more 
astute and knowledgeable than I am on these issues. 


That brings me to a thought that was conveyed by Elizabeth Taylor's 
sixth husband on the night of their wedding. He said, "I know what to do, but 
I hope I can make it interesting." 


Mr. Mackenzie: The local chamber is improving. 


Mr. Logan: 1 sit before you representing two views from two distinct 
bodies; one of them is the Hamilton and District Chamber of Commerce, and the 
other is the Small Business Exporters Group. I would like not to confuse the 
presentations submitted by each respective group, although there is a lot of 
overlapping area in both submissions. 


Now, I state categorically that I am not a lawyer, nor do I pretend to 
be. 


Mr. Gillies: It is a point in your favour. 
Mr. Ramsay: Mr. Callahan pretends to be one. 


Mr. Logan: I would also like to mention that I am not a redneck. I 
am a businessman. I am the owner of a small company in Hamilton. The nature of 
my business is distribution of industrial compressed gases and ancillary 
products and supplies such as welding products and safety equipment. 


I stand before you with concerns that are genuine and sincere. They are 
appreciative of the multifaceted nature of the proposed legislation. In say ing 
that, I want to make very clear that both groups making submissions here, as 
well as your humble servant, respect the rights and privileges of workers to 
form collective bargaining umits and thus represent their views to management . 
This is a sacred trust enshrined in our legislation and one we all respect. 


Lastly, I beg the indulgence of this committee in case I commit any faux 
pas. 


I would like a point of clarification here. You have before you two 
submissions. Would you like me to go over these point by point? Would you 
prefer an oral presentation on them? 


Mr. Chairman: The committee is quite flexible. I notice your 
Beane are quite brief. If you want to go through them, that would be 
ine s 


Mr. Logan: Starting with the Hamilton and District Chamber of 
Commerce presentation, I think this chapter of the chamber needs no 
introduction. It is a rather large organization representing a large group of 
very homogeneous, in one sense, yet very different businessmen throughout the 
Hamilton and district area. 
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One of the concerns the chamber has is the use of the word "frustrated." 
This is a term that appears to be very imprecise. There is no clear-cut 
feeling about what "frustrated'' means. The chamber feels this is an improper 
word to use. 


The whole point of this legislation has to be brought into question. 1 
am referring to paragraph 1 in the ''Issues'' section. It has to be brought into 
question because present legislation has been very successful; so successful 
that very rarely are bad-faith bargaining cases brought under it. The issues 
addressed in Bill 65 are allegedly to correct the problems associated with our 
present Labour Relations Act. 


There does not appear to be a need for change of the present 
legislation. If this amendment proves successful, it will remove from the 
present free collective bargaining process some of the alternatives to which 
each party has had recourse during the negotiating procedure. Walkout or 
lockout tactics are two of them. These are tactics; they are very bona fide 
bargaining tools. 


If mandatory arbitration comes into effect, very truly the efforts of 
one or the other party, or all parties, can be frustrated by calling for 
arbitration rather than for the successful conclusion of negotiations. 


It is suggested that this first-contract arbitration takes away from the 
intent or the spirit of free collective bargaining. It takes away in the sense 
that management knows that, should it take a certain stand, it will be 
short-circuited into mandatory arbitration. There is no free collective 
bargaining. There is no bargaining at’all; there is intimidation. 


In a similar manner, if the union position is untenable to management, 
here again the mandatory arbitration can be called into effect. That will take 
away from the free collective bargaining nature in which both parties are 
trying to participate. 


This brings up the matter of realistic and objective bargaining 
postures. This is not new to me. I am an employer who must take hard postures 
on a day-to-day basis. These hard postures are not just with our bargaining 
unit; they are with suppliers, bankers, customers and employees. If we are 
going to restrict the hardness of a posture, then we are handcuffing business 
and we are interfering in business. 


Who is to determine what a realistic bargaining posture is? Should it 
not be both parties involved? If the bargaining agent has oversold his 
benefits, is this to be considered realistic and objective? Perhaps it is. 
However, if an employer does not have the economic means by which to meet 
certain demands or if he has corporate restrictions that do not allow him to 
meet certain demands, is this to be considered unrealistic and not objective 
bargaining posture? I think this type of legislation handcuffs both sides. 


10230 tam: 


With reference to the threshold issue of entitlement, there are four 
criteria. Again, these four criteria are very vague. It is suggested that 
these four criteria try to define bad-faith bargaining or something less than 
bad-faith bargaining. 


In a meeting with members of the industrial relations committee of the 
chamber of commerce in Hamilton on March 29, the Minister of Labour (Mr. Wrye) 
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explained that these criteria were designed to identify less than bad-faith 
bargaining positions which offend the intent of collective bargaining. This is 
very imprecise. It opens an entire new section that might be considered less 
than bad-faith bargaining but qualifies as bad-faith bargaining. It is 
suggested the present interpretation of bad-faith bargaining be used in this 
section. 


A point that has already been discussed is that this legislation does 
not take into account the financial circumstances of the employer. 


Another section of the proposed amendment, clause 40a(15)(b), refers to 
"the terms and conditions of employment...for employees performing the same or 
similar functions in the same or similar circumstances....'' That is open-ended. 


Mr. Mackenzie and I know the Hamilton east area very well. Our wage 
scale there is different from the one in Mr. Cooke's area in Kitchener. There 
are regional differences that very plainly affect the wage scales, working 
conditions and terms of employment in those two areas. The same thing applies 
between Mr. Gordon's area in Sudbury and Mr. Gillies's in Brantford. These are 
all different. 


What we have here says, ''Because General Motors gets a certain amount in 
Oshawa, we in St. Catharines ought to get the same amount." I think this 
section should be tightened immensely. An imposed contract should reflect the 
norm in that area for that industry. 


In like manner, a two-year term may or may not be the norm in a given 
area. If it is not and you saddle the bargaining unit with a two-year 
contract, you are doing it a disservice. You are also doing management a 
disservice if two-year contracts are not the norm. The length of the term of 
the contract should be determined by the practices in the area where it is 
negotiated. 


I think we can make the point that first-contract arbitration has not 
proved successful in other areas. In British Columbia, it was put into place 
and has not been used. If it has not been used, that tells us it is not 
effective. It is almost the same type of legislation that is proposed here. 
Let us save ourselves a little time and effort and forget about it. You say, 
"That is not possible.'' In Manitoba, this same legislation was passed and we 
see some detrimental effects there: jobs were lost. How much more detrimental 
can you get than that? 


Lastly, the chamber questions whether 55 per cent of a company's 
employees filing for union certification is truly representative of the entire 
working body contained within the bargaining unit. 


In summation, the Hamilton and District Chamber of Commerce opposes Bill 
65 in its present form and wishes to communicate to the standing committee 
that it supports the present collective bargaining system. 

Are there any questions? 


Mr. Chairman: I was skimming through your brief on behalf of the 
Small Business Exporters Group. Do you want to deal with that separately? 


Mr. Logan: Yes, I do. 


Mr. Chairman: There are some questions from members of the committee 
on the brief on behalf of the chamber of commerce. 
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Mr. Mackenzie: The difficulty 1 have in going into any detail at all 
is a very simple one. The chamber has taken the position, as other chambers 
have, that there is absolutely no need or justification for the bill. I could 
give that a little more credence if I saw an answer from your chamber or any 
of the other chambers about what made this bill necessary in the view of our 
party, the Liberal Party and, for a short while, the Conservative Party in 
this House. The Conservatives seem to have reversed their position. 


We are not dealing with a lot of cases, but with some very nasty 
first-contract situations where it is obvious the employer has decided there 
will be no union in his operation. There are some classics around, whether you 
deal with Radio Shack, the caisse populaire in Kapuskasing, Irwin Toy in 
Toronto or a number of other examples. Are these just aberrations as far as 
the chamber is concerned? How do we deal with situations such as these where 
even the bad-faith requirements meant months or years and the eventual loss of 
the workers' bargaining rights? 


The difficulty I have is that the majority of the members of this House 
have decided such legislation is necessary. It is difficult to take seriously 
a number of the suggestions you are making when they are all based on the 
premise that there is absolutely no need for it. There are no 
counter-arguments to deal with some of the nasty situations that have done 
much to poison labour relations in this province. They are usually bitter and 
long. They usually involve women or ethnic employees. We have had all too many 
examples of these, albeit they are a small percentage of the number of 
negotiated contracts. I see nothing whatsoever that recognizes this as a 
problem. When I do not see that, I do not know what merit there is in the 
presentation. 


Mr. Logan: I will try to answer your questions and present the 
chamber’s views. I do not purport to know all the technicalities, but from a 
layman's point of view, you are quite correct in saying there are some 
aberrations in the system. We can expect aberrations to occur in any system. 
We can add Visa and Eaton's to Irwin Toy, the caisse populaire and Radio Shack. 


Mr. Mackenzie: Any number of them actually. 


Mr. Logan: They all have a remarkably similar profile: big business 
and big unions. In the case of Visa, there is $1 million on the side of 
labour. God bless them for having $1 million. 

Mr. Mackenzie: There are several billion dollars on the side of the 
bank. That was an exceptional collection of funds for a specific purpose. It 
is not a normal deal. That was a small union, I might say. 


10:40 a.m. 


Mr. Logan: It was a small union. It is enough to say that we do not 
have access to funds from either side, but that is neither here nor there. 
This is big money back and forth. This legislation is global. This legislation 
is not saying, ‘We are going to earmark only those big companies which have 
the wherewithal to withstand a certification drive.'' It is saying, ‘We are 
going to apply this legislation to everybody." 


I am speaking here as a small businessman and not for the chamber. As a 
small businessman, I do not have the wherewithal to come up against the 
International Brotherhood of Teamsters, the United Auto Workers or the United 
Steelworkers of America. If I do spend some of my valuable resources, both 
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time and money, to combat these drives, which are in some cases a little 
aggressive, I come out on the short end of the stick. It is not fair for the 
small businessman. 


You also mentioned that women and ethnics are involved. I would add to 
that, youth and unskilled labour. More often than not they are at the bottom 
end of the employment scale. I am not saying this globally for women, ethnics 
or youth, but you often find a certain portion in there. I do not know what to 
say when it involves big business. I can say the small businessman is more 
likely than not to take care of his female employee, his ethnic employee and 
his young employee. These are valuable resources in his company and he cannot 
afford to lose them. Therefore, I think we have an inequity. 


Mr. Mackenzie: May I ask you one final question? I am sure you must 
be aware of the preamble of the Labour Relations Act, wherein it says, 
"Whereas it is in the public interest of the province of Ontario to further 
harmonious relations between employers and employees by encouraging the 
practice and procedure of collective bargaining between employers and trade 
unions as the freely designated representatives of employees." 


Mr. Logan: We have no qualms about that in the chamber and, as an 
individual, I do not have any qualms about that either. In my own company , 
there is a very fine bargaining unit and a very fine business agent. We get 
along fabulously. 


Mr. Mackenzie: You recognize this preamble means very little to 
somebody who says, ‘There is not going to be a union in this plant, I do not 
care what.'' I could give you some of management's quotes in the case of Irwin. 
Toy or a few of the other plants. 


You are talking about fighting their attempt for certification and what 
not. The Labour Relations Act, unless we throw it out, simply says it is not 
only a right but is also in the public interest. 


Mr. Logan: Of course it is; that is recognized. However, by the same 
token, it is the public's right not to go into a bargaining unit. This is not 
a mandatory type of thing. There is freedom here to go into or not to go into 
it. If employees wish to go into a bargaining unit, God bless them for it. It 
ae management's responsibility and right to make sure they are well taken care 
OL, 


Mr. Mackenzie: To go back to my original point, I am not sure we are 
going to impress one another with our arguments necessarily. If I had heard 
from one of these briefs some method of dealing with the aberrations, as you 
call them, and I suggest they are not necessarily so, then I would give a 
little more credibility to the argument that says we do not need this 
legislation. The decision has already been made by a majority of members of 
the House that we do need it. That is why it is before the committee. 


Mr. Logan: Fortunately, I have one more crack at the cat here, so to 
speak, with my next presentation. I hope that will be the one submission which 
gives some method of dealing with this item. 


Mr. Chairman: Mr. Logan has another presentation to go through, so I 
encourage members to be very brief. 


Mr. Gillies: I have one or two questions. A couple of the points you 
have made in your brief are well taken and will be considered by some of the 
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members of the committee for possible amendments. I would like to ask you 
specifically about the last point regarding the certification process. First, 
could you elaborate on your concerns in this area and whether you have any 
suggestions about how that process might be improved? 


Mr. Logan: No. It is a very difficult point to address. It is my 
understanding, and I would like to be corrected if 1 am wrong, that 45 per 
cent of a company's employees can call for a certification vote. This 45 per 
cent will then call into question the wishes of the other 55 per cent of the 
company. Once the question of certification is tabled, and there are a lot of 
tactics involved, on both sides, mind you, that might raise an eyebrow. Many 
of the tactics management has employed in past decades have now been 
successfully addressed by bad-faith bargaining legislation. 


However, there still remain some inequities on the bargaining unit side. 
For example, there is no requirement for a secret ballot vote when it comes 
time to vote on certification. You can have a secret ballot or it can be open. 
In a large company, I do not suppose that makes a heck of a lot of difference. 
In a small company, say 10 people in a bargaining umit, everybody knows who is 
voting which way. That is one of the points this section addresses. 


Mr. Gillies: There can indeed be a secret ballot. As you know, it is 
contingent on the percentage of employees who send in their cards and so on. 
What I am trying to get at is the premise of what the chamber is saying here. 
What better method would there be of determining whether there should be a 
bargaining unit than by an expression of one percentage or another of the 
workers involved, whether it is 45 per cent, 50 per cent, or 55 per cent? How 
would you do it unless you had some expression from the workers whether they 
want to form a bargaining unit or not? 


Mr. Logan: I do not have an answer. 1 am going to seek the 
protection of the phrase, ''Please do not shoot the messenger.’ Quite frankly, 
I do not have an argument or a suggestion to table here. 


Ms. E. J. Smith: Not to repeat anything that has already been said, 
I am stuck with one problem with your, other chambers‘ and similar 
presentations. Obviously, a good contract comes from a reasonable division of 
strengths. We have agreed here that big employers have an unfair advantage in 
first-contract negotiations, especially because they go beyond the normal 
struggle to keep out a union. They are willing to put up a good deal of money 
up front for the long term. They consider it good. We hear from you and from 
others this great fear that a strong union will equally bully a small 
businessman. 


When we had union people here, they presented us with examples, cases 
and averages of the settlements they have made, which have not been excessive. 
I cannot help but be struck with this. We hear examples and cases of big 
businesses such as those for which we have had the histories in front of us. 
Unless I missed something in one meeting I missed, we have no statistics that 
show the full picture. The United Steelworkers of America is a big organizer 
of small groups, which I did not know until I sat on this committee, but its 
statistics have told us it does not get big settlements and no one has told us 
otherwise. 


The only person we have seen come in with a strong case of that kind was 
a woman who was an Ayn Rand type--complete freedom of everything--who came in 
and presented us with a case of gangsterism, seemingly, in her account of a 
union, and so it had very little to do with this bill. Nowhere have we had 
examples of the big unions moving in with unwieldy and unfair settlements. 
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Mr. Logan: Dolly Foran is a hard act to follow. 


Mr. Chairman: How did you know that? She did not mention anyone's 
name. 


Mr. Logan: I heard the tom-toms. 


I respect your view. It is very simple to say big unions against small 
business is unfair, but it is very difficult to back it up because there are 
no statistics on this. You must actually go out and cull information from each 
and every small business that is affected by an inequity in size. 


10:50 a.m. 


Ms. E. J. Smith: I would have thought a chamber of commerce would be 
just the sort of group that could draw together those figures, if they exist. 


Mr. Logan: Yes. The chamber of commerce can do this, and if it is a 
point that is requested of the chamber, it will undertake to provide you with 
as much information on this as it can. 


In my specific example, dealing with the United Steelworkers, we have a 
very small company dealing with a very large union whose demands were very 
great. Not only were their demands very great, but they were also 
ill-prepared. Our bargaining was hard. Over the course of time, we have gained 
mutual respect for each other and we have come to a satisfactory first 
contract and, very soon, a satisfactory second contract.» 


Ms. E. J. Smith: Did you feel there was a severe imbalance of power? 


Mr. Logan: Yes. 
Ms. E. J. Smith: In what way? 


Mr. Logan: In the sense that the steelworkers have a great amount of 
funds available to them to dedicate to my small company; a business manager, 
lawyers, people dedicated strictly and solely to this type of activity, which 
is fine. They are entitled to that. 


Where does the disadvantage come in? We do not have people for that. We 
have to scrounge around to find people to fulfil the roles that are required 
in this type of negotiation, and this affects the productivity of our company. 
That is one way. 


I can spout some horror stories as well. There have been intimidation 
practices-- 


Ms. E. J. Smith: We all agree that intimidation is not permitted. 
Mr. Taylor: But it exists. 


Ms. E, J. Smith: Yes. It exists on both sides. We cannot write it 
out of the legislation because it is already written into the law. 


Mr. Mackenzie: Were lawyers for the steelworkers involved in your 
negotiations? 


Mr. Logan: Yes. There were two of them. 
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Mr. Mackenzie: That is unusual. The committees do almost all the 
bargaining in Hamilton right up to the top companies. I would be interested in 
the circumstances. It is a standard policy that lawyers do not negotiate 
steelworker contracts. 


Mr. Logan: They were not involved in negotiations. There has been no 
lawyer involved in negotiations but a number of points were called into 
question in the certification process, and there was an unusual ruling made in 
our instance where we have three bargaining entities in three separate and 
respective-- 


Mr. Mackenzie: That is an entirely different matter though. That 
would be one of the in-house lawyers, probably Mr. Shell, in terms of 
certification. That has nothing to do with the negotiations. 


Mr. Logan: Mr. Shell is a very fine man, very astute. 


Mr. Mackenzie: It has nothing to do with the negotiations 
whatsoever. You told us you were able to bargain hard and got acceptable first 
and second contracts. 


Mr. Chairman: Let us get back to the point made by Ms. Smith. 


Mr. Logan: One of the inequities here is that it cost my company a 
great deal a money, and this money is very substantial to our profits and 
insignificant to the steelworkers. The steelworkers have lost 500,000 jobs 
over the past-- | 


Ms. E. J. Smith: It is not insignificant to the employees though. 


Mr. Logan: I am sorry? 


Ms. E. J. Smith: The risks to the employees, in a sense. 


Mr. Logan: No. My company includes the employees at all levels. The 
amount of money we have earmarked for this type of activity has been 
substantial. In terms of balances, it is a significant percentage for us and 
an insignificant percentage for the steelworkers. However, we have been 
protected by present legislation. We have bargained hard, and present 
legislation has told us how far we can bargain, how hard a stance we can take. 
Present legislation has also told the business agent and the bargaining unit 
how far they can go. It has worked out very well. 


Ms. E. J. Smith: The real problem comes back to the definition of 
frustrated’ not being sufficiently clear. 


Mr. Logan: It extends farther than that. There is no need for this 
legislation. 


Ms. E. J. Smith: I tend to agree with Mr. Mackenzie. We are going 
off on a red herring. We have the bill in front of us and we are trying to 
improve it. 

Mr. Logan: ''Frustrated'' has to be changed. 


Mr. Chairman: Mr. Callahan, do you have a question? 


Mr. Callahan: We have the suggestion that "frustrated" would be 
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replaced by "'unsuccessful.'' How does that sound to you? 
Ms. E. J. Smith: It was suggested yesterday. 


Mr. Callahan: It was suggested yesterday by the Ontario Secondary 
School Teachers’ Federation or one of those groups. 


Mr. Logan: 1 thought I had a great idea for my next submission. I 
agree with you. It is in my next submission. 


Mr. Callahan: The second thing I note in your brief, although you 
say there is no need for anything other than section 15--but setting that 
aside for the moment--is that if the bill goes through, you are not in favour 
of automatic access to arbitration without any preconditions. That is probably 
a rhetorical question. 


Mr. Logan: Yes. 


Mr. Callahan: You say the present sections are simply not precise 
enough, but you have indicated to us that you agree that what is being 
proposed is something less than bad faith. 


Mr. Logan: Yes, what is being proposed is less than bad faith. 


Mr. Callahan: Do you say that yourself, or do you say that as a 
result of having taken advice from legal counsel to the chamber? 


Mr. Logan: Did we take legal advice? 


Mr. Callahan: I would not want to think it was just Mr. Wrye who 
told you that and that is what you are relying on. With all due respect to the 
minister, we would like to know whether you have had independent advice. 


Mr. Logan: I have lots of faith in what our ministers say to us and 
I like to believe that is the way it exists. To answer your question, the 
subcommittee which dealt with this first-contract arbitration received advice 
from legal counsel, who clearly identified this amendment as being less than 
bad faith. 


Mr. Callahan: Can you tell us the name of that counsel? We are 
trying to put them all together to see if we can get them all to agree. There 
seems to be legal representation in this province that will give you an 
answer, depending on how many quarters you put in or something, or who you are 
acting for really. 


Mr. Logan: I do not see any problem with that. The legal counsel who 
advised us, on a voluntary and complimentary basis, was Paul Wearing. 


Mr. Callahan: Is he a labour lawyer? 


Mr. Logan: I guess he is. 
Mr. Callahan: An experienced one? 


Mr. Logan: I hope so. 


Libtacme: 
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Mr. Taylor: It has been my observation on this committee that 
employers have consistently come out against the need for this legislation. 
The evil is not great enough to warrant this response in legislative form. On 
the other hand, unions have consistently been supportive of the legislation, 
saying it is necessary to the extent that they are prepared to forgo to some 
degree the ultimate in voluntary negotiation of contract and accepting the 
imposition of a commercial contract upon them, which, in my experience, has 
been foreign to the philosophy of the labour unions. Whether it is a Toronto 
Transit Commission strike, an elevator operators’ strike or whatever it is, 
there has been a complete opposition to legislation that would mandate a 
settlement. 


Here is a breakthrough because there is acceptance of the principle of 
an arbitrated settlement instead of suffering through long strikes. Do you not 
see that as being very progressive on the part of organized labour? 


Mr. Logan: I do not-- 
Mr. Mackenzie: Look for the hook. 


Mr. Logan: Yes. The employers have said that there is no need for 
this, and they have said so time after time, because present legislation has 
been successful in addressing the many needs that arise from first-contract 
negotiations. Approximately 400 first contracts are negotiated every year. My 
source of information is the Minister of Labour. 


Mr. Gillies: Mr. Callahan makes it an issue. 
Mr. Callahan: Are you trying to get me in trouble? 


Mr. Logan: Of those 400, I suggest there are perhaps less than five 
per cent, perhaps less than two per cent, that find themselves in a bad-faith 
bargaining situation, and bad-faith bargaining is clearly defined in the 
present legislation. It addresses those points. If we have that, why change 
something that has worked so well? 


As far as union support for this legislation is concerned, the wording 
of the proposed amendment is very unclear and very imprecise; it lacks 
precision. It does not take into account many of the needs of employers. 
Inasmuch as it does not take into account the needs of employers, it not only 
puts in jeopardy the employer's relationship with his employees, but it also 
puts in jeopardy the entire business. 


Mr. Taylor: You seem to be intimidated as a small businessman. You 
seem to think this intimidation will be rampant among small businessmen. What 
is the fear that has been conjured up in your imagination? 

Mr. Logan: Yes, I am intimidated, speaking-- 

Mr. Taylor: As an individual. 

Mr. Logan: --as an individual. If I were to go out and start a new 
company with 22 employees or 15 employees, and if those employees said to me, 
"Wie want a bargaining unit,'’ I would say, "Fine, let us discuss what we are 
going to do." 


Let us say I put this new company in your riding, Mr. Taylor. 
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Mr. Taylor: I already admire your judgement. 


Mr. Logan: Then the fellows will say to me: ''Look, Mr. Logan, those 
guys down in Oshawa get $15 an hour and they have to work only 32 hours a 
week. Their overtime starts after 38 hours, and they get one and three 
quarters time for overtime. That is what we want." 


I have limited funds and I have just started my new little company in 
your riding. These people come to me with these exorbitant demands, which will 
completely undo my bre ineae plan. If I start a new little company, the first 
thing I want to do is get market share. One of the ways to do that is by 
undercutting competition. If I have to pay more than I expected, or if I have 
to pay wages that are arbitrarily imposed upon me with no consideration for my 
economic wherewithal, 1 am in trouble. I am intimidated. If that contract is 
for two years, I am intimidated. With all due respect, I am not going to open 
that company because I am going to think once, twice or three times about the 
consequences downstream. 


Mr. Taylor: At present, there are very few problems with first 
contracts. We have heard the same litany of large corporations which have made 
the procedure unhappy and tortuous and have prompted this legislation, in some 
people's eyes. Do you see some acceleration of this type of fear in reality? 
Will the legislation introduce new elements that are not present now that will 
bring about the uncompetitive situation of which you are afraid? 


Mr. Logan: We are changing the rules. 
Mr. Taylor: That is-right. 


Mr. Logan: This legislation will change the rules. Are there no 
present problems? Of course, there are present problems. Mr. Mackenzie has 
very succinctly and capably pointed out there are aberrations. Of course, 
there are aberrations. 


However, we will be in a completely different ball game. For example, 
subsection 40a(15) imposes punitive criteria. If I bargain hard but the 
arbitrator says I have bargained unreasonably, there will be just cause to 


attach a punitive condition to the settlement that is imposed upon me and the 
employees. 


Mr. Taylor: I am going to try to keep this going. I know we are 
going to have a conference right here, but you are now approaching the problem 
of the arbitrator. As I understand in all my innocence, an arbitrator is an 
evenhanded, intelligent, well-informed, fair-minded individual who wants to do 
what is right for the workers and the employers so that everyone can live 
happily ever after. 


Do you have a different impression? Are you afraid the arbitrator is not 
going to be as evenhanded as he or she might be? Is there some fear that what 
might come down because of this forced settlement is not going to be something 
the employer can live with? 

Mr. Logan: You pose some very difficult questions here. 

Mr. Taylor: I appreciate there is normally a fear of the unknown. 


11:4 0g... 
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Mr. Logan: I do not believe the fear of the unknown comes into play 
here. It is the fear of previous precedents. I think fear of historical 
decisions comes into play here. Although we would like to think all 
arbitrators are fair and just, I think of what my lawyer tells me whenever are 
in court, and thankfully that is not too often. I said once, "All I want is 
justice." He replied, "You mean all you want is justice and costs." 1 would 
like to think all arbitrators are fair and equitable, but it has not proven to 
be the case in some instances. There is enough deviation from the norm, shall 
we say, to call into question the power that is given to arbitrators. If 
arbitrators are given the power enshrined in this amendment, they will be able 
to do virtually anything they want. 


I will further underscore this by saying that they can do anything they 
want because of clause 40a(2)(d), which says, "any other reason the board 
considers relevant.'' What does that mean? Further, clause 40a(15)(c) says, 
"such other matters as the board or board of arbitration considers relevant.’ 
Please, this is incredible power and it changes the entire scope of 
first-contract negotiations. It gives altogether too much power to a 
government entity. With all due respect, the government entity is there to 
give justice. 


Mr. Taylor: Not justice. I do not think you should confuse law with 
justice. 


Mr. Chairman: The law society will hear about this. 


Mr. Taylor: Courts of law or legal tribunals are not necessarily 
courts of justice. . . Ao 


Mr. Ramsay: Now I am getting disillusioned. 
Mr. Callahan: That is why justice is blind. 


Mr. Logan: In summation, I would say that, although in the past we 
have noted the somewhat labour-oriented tendencies of arbitrators, which is 
fine, we feel this type of amendment will give them altogether too much power 
and will cause an imbalance in favour of labour. 


Mr. Taylor: The Windsor Chamber of Commerce stated that this 
legislation would adversely affect the starting up of new business, certainly 
by people coming into the province from other jurisdictions. I think the 
reference was to the United States being on the border. Do you subscribe to 
that? 


Mr. Logan: Speaking on my own behalf--I am not empowered to so state 
on behalf of the chamber--yes, speaking personally, I would consider very 
closely whether I should open up a new company in the province, given this 
first-contract legislation--a new company, whether is is manufacturing or a 
service organization. 


Mr. Chairman: Mr. Logan, I do not want to be unfair to you any more 
than I want to be unfair to groups that are to follow you. We have a major 
presentation at 11 a.m. and another one at noon. I wonder whether you could 
take us quickly through the brief on behalf of the Small Business Exporters 
Group. 


Mr. Logan: We have covered many of these points; so I am going to go 
over this speedily. 
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First, I want to make a full disclosure on the Small Business Exporters 
Group. This is a group that was formerly associated with the Canadian 
Association--Latin America and Caribbean, which met an early demise in March. 
The work that was carried on by the small business committee was judged to be 
important enough to present to this standing committee. As a consequence, the 
name was changed to Small Business Exporters Group, and I represent the views 
of 1l businessmen, of which I am one. 


The concern is that the increased costs that will be imposed upon small 
business by this legislation will cause a small businessman or small business 
that is exporting to lose its competitive advantage. 


Mr. Mackenzie: Would that be because of the bill or because of the 
union? 


Mr. Logan: It would not be because of the union but because of the 
wording in this bill. 


The Small Business Exporters Group addresses the point of whether this 
is applicable to small business or whether it rightfully belongs to a more 
restricted grouping of big business and big unions. The question is asked, "'Is 
this needed?"' The use of the word ''frustrated'' is judgemental, accusatory and 
vague. It also implies conflict. I do not think there is any way we can get 
around that. It is suggested that other terminology be used such as 
‘collective bargaining that has not reached a satisfactory conclusion." 
"Satisfactory" or ''successful'' would do. The word "frustrated" should not be 
in there at all. 


On the threshold issues, we have already discussed in the previous 
submission ''the refusal of the employer to recognizing the bargaining 
authority....'' I submit the same argument applies here. As well, the same 
arguments apply for clauses 40a(2)(b), (c) and (d). 


The recommendation of the Small Business Exporters Group is that if this 
bill is necessary and if a threshold criterion is necessary, which obviously 
it must be, then the bad-faith-bargaining provisions of the present Labour 
Relations Act should be employed as the entitlement to binding arbitration. 


With respect to clauses 40a(4)(a) and (b), I have dealt with unions and 
you have dealt with unions. You have dealt with management and with 
government. I do not think anybody can do this within 21 days or 45 days. It 
is impossible. Suppose management is ready but the union has some other 
contract on the line, or suppose the board has four other cases. They cannot 
get to it within 21 days. I do not think it is reasonable to impose a time 
limitation. Instead of a time limitation, it is recommended that "as soon as 
possible" be substituted, which I submit to you is reasonable. 


Subsection 40a(10): This proposed legislation is already in effect. It 
is redundant and we do not need it. 


Clause 40a(15)(a): I would like to spend a little time on this. The term 
“reasonable efforts" lacks precision. It does not give consideration to the 
financial circumstances of the employer or to his ability to pay. This section 
gives the arbitrator altogether too much power in coming to terms with his 
decision. If the employer is determined to provide unreasonable efforts, who 
knows what that is? The arbitrator can cause havoc in that company. 


What about the union? What happens if the union is judged to be 
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unreasonable? What are we going to do there? Are we going to decertify it? Are 
we going to ask it to pay a penalty? 


Ms. E. J. Smith: You arbitrate. That is what this legislation is all 
about. 


Mr. Logan: Well, yes; we will arbitrate. 
11:20 a.m. 


Ms. E. J. Smith: It is to correct the imbalance on either side. You 
address it as though it is only going to correct an imbalance on one side. 


Mr. Logan: This arbitration calls for clear-cut penalties on the 
employer's part. Those clear-cut penalties can be punitive and they will mean 
higher costs. 


Ms. E. J. Smith: It seems to me you are crying wolf on behalf of the 
arbitrator, who has not even sat down yet. He may find the union guilty. 


Mr. Logan: I think this section treats both employer and union 
equally and fairly. It is not judgemental of the arbitrator. 


Ms. E. J. Smith: Who is going to be-- 


Mr. Logan: It calls into question the terms of reference that are 
available to the arbitrator. These terms of reference are altogether too vague. 


Ms. E. J. Smith: That is a different point. 


Mr. Logan: It actually puts the arbitrator in a very uncomfortable 
position. Speaking on behalf of this group, we do not believe clause 
40a(15)(a) should be within the terms of reference. As far as clause (b) is 
concerned, this has already been discussed in a previous submission and we 
need not discuss it further. 


In clause (c), "such other matters'' falls into the same classification 
of too much power. It is unreasonable for the arbitrator to have to use that 
much power. The terms of reference for the arbitrator should be far more 
clear-cut. That paragraph should be removed. 


The two-year contract has already been discussed. I feel it is 
unreasonable and this group feels it is unreasonable as well. The proposed 
contract should reflect the norm in the industry for that area. 

Mr. Taylor: Why do you say two years is too long? 


Mr. Logan: It could be too short. Your point is well taken. It could 
be too long and it could be too short. 


Mr. Taylor: What are you suggesting? 


Mr. Logan: That the length of the contract be in accordance with 
industry standards or practices in a particular industry in a particular area. 


Mr. Taylor: You would leave it open-ended. 


Mr. Logan: Yes. Speaking as management, I can see advantages to one 
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year, two years, three years or five years, but you ought to have those 
alternatives to work with. 


The next point has not been addressed before and I think will address 
one of the questions Mr. Mackenzie raised. The construction industry has been 
excluded from this legislation, and that is well and fine. You ask how we deal 
with the inequities of big business, big unions and the aberrations of these 
powerful companies that can delay the legislated rights of our province's 
employees. 


Mr. Mackenzie: To make it clear, I did not say big unions and big 
companies. 1 do not recognize the particular argument you are making, but I 
did say the aberrations we have had. 


Mr. Logan: I stand corrected. I do not mean to put words in your 
mouth. 


Mr. Chairman: Mr. Mackenzie, stop slowing Mr. Logan down. 


Mr. Logan: That is well and fine. If we are going to exclude the 
construction industry, let us exclude small business. You will say: 'Why? How? 
That is against the Charter of Rights. You cannot do that.'' Of course, you 
can, if you can exclude the construction industry. The construction industry 
is composed of industrial, commercial and institutional groups, power groups 
that are all commercial and residential. By and large, the residential groups 
do not fall into any legislated agreements. They are like small business. They 
are protected from all this. 


Let us include small business. I am not sure whether this is it and 
someone will correct me, but I believe it is enshrined in some legislation or 
some wording of either a federal or provincial nature that small businesses 
are companies with fewer than 50 employees if they are service organizations 
and fewer than 100 employees if they are manufacturing entities. Failing that, 
I suggest that you exclude or remove the construction industry from this 
exclusion; it is not fair. 


Mr. Taylor: It is discriminatory. 
Mr. Logan: Mr. Taylor, it is discriminatory. 


Last, to make this amendment retroactive is to change the rules after 
you have played the game. I do not think that requires a lot more discussion. 
In summation, Bill 65 is certainly ill advised, given the existing safeguards 
in the Labour Relations Act. These provisions have proven to be most effective 
in preserving the integrity of the free collective bargaining regime in the 
province. 


Mr. Chairman: Dare I suggest to members of the committee that we 
call a halt now and move on to the next submission? Thank you very much for 
both of your presentations. The committee had a chance to exchange views with 
you on the first presentation. In the interest of fairness to the groups that 
are to follow, we should call a halt now. 


Mr. Logan: I thank you very much for the Opportunity to appear 
before the standing committee on resources development. Before I leave, I 
would like to ask one quick question. Is there any copment on the suggestion 
that small business be excluded from this legislation? 
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Mr. Chairman: The only comment I will make is that if an amendment 
to exclude small business is put to the committee, it will be dealt with by 
the committee. You are right in that there are provisions made in the tax laws 
for small business separated from large business, so it would not be a 
precedent that was unheard of in the province. It is up to members of the 
committee whether they want to move such an amendment. I cannot presume what 
they will do. 


Ms. E. J. Smith: My only comment is be that it turned out that 
Dominion Stores was small business when it came to laying off people. 


Mr. Chairman: Because of the individual locations. 


Ms. E. J. Smith: Yes. I am thinking of the bitter ones we have had, 
Eaton's and so on. 


Mr. Chairman: It does lead to other complications. Thank you very 
much for your presentation. The committee members appreciate it. 


Mr. Logan: I thank the committee for its time. 


Mr. Chairman: The next submission is from the Ontario Mining 
Association. It hosted a very fine affair last night. I see some of the same 
faces before us this morning that we saw last night. 


Mr. Reid: The faces looked better last night. 


Mr. Chairman: Yes, that is right. Patrick, welcome to the committee. 
I presume you will introduce your colleagues. 


ONTARIO MINING ASSOCIATION 


Mr. Reid: I am Patrick Reid, executive director of the Ontario 
Mining Association. On my immediate left is John Keenan, director of labour 
relations for Noranda Inc. minerals. He will present our views on this 
legislation. On his left is Ed McLean, Rio Algom's manager of industrial 
relations and chairman of the Ontario Mining Association industrial labour 
relations committee. 


1i63G- acm. 


If I may take a few seconds, the Ontario Mining Association is composed 
of some 35 member companies that produce metals and minerals in the province. 
Our members range from rather large companies such as Inco Ltd., Falconbridge 
Ltd., Rio Algom Ltd. and Denison Mines Ltd., down to smaller companies such as 
Canadian Salt Co. and Steep Rock Resources Inc., some of which are situated in 
both northern and southern Ontario. 


Mr. Chairman: Even the Griffith mine. 

Mr. Reid: Even the Griffith mine the other day. 

Mr. Keenan will not read the brief per se, but will comment on the 
particular aspects we wish to address and then we will be available for 


questions. 


Mr. Keenan: As Pat just said, it is not our intention to go through 
each section of the bill. In our submission, we have chosen to address 
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specific areas of the bill. We feel that if they are legislated as currently 
presented, they will work against the best interests of employees and/or 
employers in the province and have a potential for increasing industrial 
conflict. It is our belief the intent of the government in introducing this 
bill is to reduce industrial conflict. 


In the first instance, we believe the act should provide a greater role 
for the mediation services of the province. As an industry that is very 
organized by trade unions, we have had considerable experience over a number 
of years with the Ontario conciliation and mediation service. Along with 
others in our profession in other industries and in other parts of the 
country, we are very impressed with the competence and professionalism of the 
mediation services. 


It is our belief that in every case where an application is made under 
this act, the minister should be involved initially in the appointment of a _ 
mediator. When bargaining has failed, there should not be a referral under the 
act until a mediation process has taken place, following the normal process of 
conciliation. We believe the mediator's efforts and his report on the issues 
between the parties should be submitted to the board as part of the documents 
and evidence it should consider in determining whether to refer a matter to 
first-contract arbitration. Throughout the brief, we have proposed the 
language of amendments that follow these suggestions. 


We believe the board should be given greater direction than currently 
exists under subsection 40a(2). The board should be instructed through the 
legislation to consider the conduct of both parties. We also believe, as I am 
sure many speakers before us have said, that the board should be required to 
take into account the usual tests of bad faith. 


The language of the bill as proposed now, under clause 40a (2) (d) , 
provides that ‘'any other reason the board considers relevant" is a sufficient 
directive. The committee should remember that bad-faith criteria are not 
peculiar to Ontario. They have been developed by this board and by boards 
across Canada as well as in the United States in legislative situations 
similar to what we have in this country. They have been developed over a great 
many years and represent a distillation of labour relations wisdom that we do 
not believe should be ignored. We have proposed an amendment that besides 
leaving clauses 40a(2)(a), (b) and (c). under the present bill, also calls on 
the board to consider all the facts, the conduct of both parties and the 
existence of bad faith. 


Moving to another point the previous speaker addressed, we feel very 
strongly that the time limits currently set out in the bill are quite 
unreasonably short. Bargaining does not always occur in small situations with 
very simple issues. For example, in our business, bargaining is a major 
endeavour that continues under normal conditions for a number of months. 
Labour costs in some metallurgical operations can run 40 to 50 per cent of 
total costs. We fear the unreal time constraints provided by the bill are 
going to jeopardize the interests of both parties and we strongly urge that 
these time limits be extended, not just as is set out in subsection 17, which 
allows extension by mutual agreement, but that the basic time limits 
themselves right from the beginning, should be at least double what they are 
set out at. 


Subsection 12 provides that once a decision has been made to proceed 
with the arbitration of a first agreement, any strike or lockout must cease. 
We believe the limitation which provides that unless there is a permanent 


R-19 


discontinuance of all or part of the business of the employer, all the 
employees on strike or locked out must be recalled, completely fails to 
recognize that during the passage of time business conditions change, 
sometimes as a reflection of the time of year and demand for certain products 
of a company. Weather has a serious effect, particularly in an organization 
where the work is performed to a large part outside of buildings. Raw material 
supplies affect the ability of a company to get back into production rapidly. 
There could be transportation problems. For example, there could be a 
transportation, railway or trucking strike going on which may limit a 
company's ability to resume its normal operations. We urge you, under the 
proposed amendment, to extend the term ''permanent discontinuance" to include 
the words, ''where because of current business conditions, or the temporary or 
permanent discontinuance."' 


The bulk of the subsection, which calls for the greatest comment from 
our association, is subsection 15, which sets out the criteria which the 
arbitration board, or the labour relations board, as the case may be, should 
take into account in determining the provisions of a first collective 
agreement. We are very concerned here that because arbitration of collective 
agreements is not uncommon in the public sector, and provided for under 
various public sector legislation, there may be an assumption held by a great 
number of people in the province that given this type of experience, 
arbitration of collective agreements in the private sector can very easily be 
handled. Our position is that such an assumption is totally false. Private 
sector interest arbitration is virtually untried and unknown in the labour 
relations system. We are going pell-mell into it through this bill. We believe 
that in drafting the legislation, a considerable lack of concern has been 
shown to the fact that the private sector obviously operates in the realities 
of market competition, while the public sector, which is where the experience 
is, does not. It seems to us vital that boards of arbitration, or the Ontario 
Labour Relations Board, as the case may be, should be mandated under this 
section with very clear guidelines as to the terms that it may impose in first 
collective agreements. 


Before getting into what sort of guidelines we have in mind, I would 
point out that I read in the paper this morning that Bob White thinks that 
would be bad law and we certainly agree with him. The function of an 
arbitration board under this subsection is to determine the terms of a 
collective agreement. It is not to determine whether the parties have 
exercised reasonable efforts and then having made such a determination, accept 
some kind of retribution. That should be struck very promptly because of the 
punitive effect it might have and the very bad message it leaves an arbitrator. 


11:40 a.m. 


Moving on to the guidelines with which we believe boards should be 
mandated, we feel the terms proposed under the bill are not sufficient. We do 
not live in a closed acieetavels bargained environment. Somewhat fewer than 
40 per cent of nonagricultural employees belong to unions; and a great number 
of those work in the public sector. A large majority of employees in this 
province work in the unorganized private sector and cost competition for 
unionized companies does not just come from union represented plants; area 
labour market competition does not come solely from union represented 
operations. 


We believe that the criteria set out for the direction of arbitrators 
must include the local labour market, both union and nonunion. It must include 
the competitive conditions in the industry in which the employer is engaged. 
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That is the competition he faces. If he is an exporter, then it should take 
into account the competition he faces offshore and it should take into account 
where considering a unionized comparison, the length or age of the bargaining 
relationship. 


In our industry we have been bargaining with a number of unions for 25, 
30 or 35 years now. Collective agreements made after the eighth or tenth 
renegotiation are very much different than first collective agreements. We 
believe the arbitrators should be required to look at first collective 
agreements. We think this section should be redrafted. We made proposals for 
amendments. 


We believe that arbitrators must be given realistic direction based on 
how the private sector determines its end point. Again, we have to realize 
that arbitrators, who have experience in determining the terms of collective 
agreements, have gained that experience in the public sector. The public 
sector collective bargaining field is considerably different than the private 
sector. The arbitrator must be directed to his findings based on how the 
private sector determines its bargaining end positions. 


Finally, on this point of amendments to subsection 15, we would like to 
draw to the committee's attention that since all of the articles in the 
collective agreement agreed to already by the parties will find their place 
immediately in the new agreement, every clause in addition to that will be a 
clause which has not been agreed to by the parties. It will be from the 
arbitration board. Therefore, it will be unsatisfactory to some degree to one 
or the other party. It will create a potential for continuing conflict. We 
believe, therefore, that the arbitrator should be required, be mandated or 
directed, to limit the arbitration award to those areas which are common to 
first agreements and not to expand or become creative in its decision making. 


The next point that we would like to draw attention to are the problems 
that will result from the mandatory two-year term. Our own experience in 
collective bargaining is that quite often when we meet with the union in 
collective bargaining, it is to the best interest of one party to seek a 
shorter term; sometimes it is to the best interest of both parties. This may 
depend upon any number of situations, not the least of course being business 
Or market conditions. 


Our feeling here is that mandating a two-year term is a serious mistake. 
We believe the bill should be amended to provide that the arbitrator may 
exercise discretion with a one-year term or a maximum of two years or any 
period in between. We believe that in determining an appropriate collective 
agreement, that is one of the factors that the arbitrator should be directed 
upon and not put in the position where, because of lack of knowledge of future 
market conditions or future business plans, be in a position where he has to 
mandate a two-year term, even though that might not be in anybody's interest. 
We recommend that be changed to give discretion within that time period. 


Our next concern under subsection 19 is the excessive retroactive effect 
of the legislation. To the best of our knowledge, this has no impact upon our 
members within our industry, but it seems to us to be very bad practice to 
impose a significant retroactive effect on legislation, particularly 
legislation of this nature. We recommend that the bill, if and when passed, 
should not be retroactive any further back than the date of its first reading. 


Finally, there are the recent amendments proposed by the minister 
dealing with the situation should employees file an application for 
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decertification or should another union file an application for certification 
to replace the existing union. The discretion given to the board under the 
latest amendment to choose whether it would accept to deal with an application 
for first contract arbitration or an application for decertification or an 
application for certification by an alternate union is a denial of the rights, 
either of the secondary union or of the employees. The boards should not be 
given this discretion. 


In our opinion, it is not appropriate that the incumbent union can avoid 
meeting the wishes of employees as to their representation simply by making an 
application. The board should be directed to deal with applications by 
alternate unions or by employees for decertification first before dealing with 
an application under this bill. 


Those highlight the areas of the bill about which we have concerns. I 
have gone through them fairly rapidly. I hope our position on this is not 
necessarily seen as an endorsement of the principle of this act. As an 
industry, we question whether this legislation was needed, but given that the 
bill has been introduced, given the position as it stands, we believe it is 
incumbent on us to help you to create legislation which will work and which 
will serve the purpose of furthering industrial relationships in the province. 


Mr. Chairman: Thank you, Mr. Keenan. I think I speak for the 
committee when 1 say that we appreciate the disciplined way in which the brief 
was done and the way you specifically addressed proposed amendments. That is 
helpful to the committee. 


Ms. E. J. Smith: I concur; that was an excellent: presentation. 


There are two things I wanted to ask, one of which I know there is 
almost no answer on, except legalistically. First, you say there should only 
be comparison with first agreements. You are not the first person who has 
suggested this but you have expressed it very clearly. 


My problem is, taking a given industry, there a clauses in there that 
say you should compare with other people, union and nonunion. 1 would tend to 
agree with that if it is a first contract in a general business. If they are 
the first contract in that type of business they still have to compete with 
all the nonunion people. You are pointing that out, that they are a threat to 
the company. 


It would be inconsistent, if you get to the point that you are doing a 
first agreement in an area that is largely unionized and, therefore, it is not 
up against that pioneer-type risk, that they should only be able to look at 
other first agreements. That might take you back to agreements that are 
completely outdated, as you say, when the competition is doing better by the 
employees. 


ba SOta ur. 


Mr. Keenan: 1 do not think we look upon it in a historic context of 
looking back at the first agreements that occurred 10, 12 or 15 years ago in 
other competitive industries. We are talking in this about current experience 
in first agreements. 


Ms. E. J. Smith: I am assuming they stay somewhat within their own 
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field of competition. If you are in the shoe business, you are looking at what 
the shoe market will bear, so to speak. 


Mr. Keenan: Yes. Our concern is the one we made quite clearly, that 
if the arbitration board looks at more than the clauses that are common to 
first agreements, then it-- 


Ms. E. J. Smith: That was later on in your brief, the comment on 
first agreements. That was the second one. It was earlier on page 7. Your 
comment about agreements was earlier on in your brief, were they not? Maybe I 
have the wrong-- 


Mr. McLean: It might be helpful to understand that part of our 
concern is what we would call the operating language in the collective 
agreement. The more mature collective agreements contain practise restrictions 
that are a reflection of the relationship of that particular employer and the 
union involved. They are just as concerned about transporting the 
relationship, if you will, with another employer to a collective agreement 
that is being arbitrated under this bill. I dare say we were not really as 
concerned about the monetary aspects of the settlement. Generally, in my 
experience, they fall where they will. 


Ms. E. J. Smith: No, forgetting those monetary aspects and what have 
you. 


Mr. McLean: It is not a great problem, but to transport restrictions 
that are probably not appropriate to that relationship--they may be so well 
entrenched-- . 


Ms. E. J. Smith: If an industry has reached a certain labour peace 
and, generally speaking, the companies in that business get on pretty well 
with their unions, it seems to me it should be valid for the arbitrator to 
look at the kind of agreements they have. 


Mr. McLean: Again, we are talking about the work practice. 


I was also going to mention the fact that in my experience, and I think 
it is fairly universal, the unions, especially the bigger unions, serve up to 
any employer they are pereaguine with, a boiler-plate set of demands, which 
are very comprehensive and are what we would call in some cases products in 
the wish book. The process of bargaining takes care of the realities of the 
situation with that employer. It seems to us that the arbitrator could get 
unduly confused with trying to figure out the right relationship for the 
people, as opposed to the economics of the settlement. There is usually no 
problem with that. 


Ms. E. J. Smith: The other question, addresses more the legality, 
because there is certainly no way we can get into a discussion here about 
wages paid in Korea, and the suggestion was foreign competition. It seems to 
me it could open up a hornet's nest of people talking about what you are paid 
in the Caribbean, Korea, China or whatever. 


Mr. Keenan: I think the concern largely is the market in which the 
employer competes. 


Ms, E. J. Smith: You do compete with Korea for running shoes. 


Mr. Keenan: If we are trying to sell a product in the United States, 
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and we are competing in the United States market with United States 
manufacturers and offshore manufacturers, whether from Europe or South 
America, the reality of our business requires that we remain competitive in 
the market where we are selling our product. This means we have to be 
competitive with the people selling in that market too. If we lose our place 
in that market, we have fewer jobs. 


This is the point we are trying to make. When we go into bargaining, 
when we determine what, if anything, we can afford to increase our labour 
costs by, whether these are wage costs, indirect costs or through restrictions 
on productivity or whatever, the whole compendium comes together as total 
labour cost. When we determine whether we are in a position to increase our 
labour cost by such and such an amount and no more if we are going to retain 
our position in that market, then we determine our bargaining positions based 
on those factors. 


What we are saying here is that the arbitrator in a first contract must 
also look at those; they are the factors that govern private sector 
bargaining. That is the point we were trying to make. It is not really 
relevant in public sector dispute bargaining, in hospital disputes-- 


Ms. E. J. Smith: No, I was not thinking it was. 


Mr. Keenan: The fact is, though, that is where arbitrators have 
their experience. We are trying to point out that private sector bargaining is 
very different. 


. Ms. E. J. Smith: I am staying strictly with the thought that it 
could get dragged out over so many days and months. If you started comparing 
with some foreign standards, you get below the minimum wage before long. 


Mr. Keenan: We are not saying to compare the wage levels in Korea or 
the wage levels in Singapore with our wage levels. What we are saying is that 
we have to look at our competitive position in the markets in which we are 
selling our products. 


Mr. Reid: It should be pointed out that about 80 per cent of 
Ontario's minerals are exported, and about 65 per cent go to the United 
States; so that is important. 

Ms. E. J. Smith: I was not thinking of just the mining industry. 

Mr. Reid: 1 realize that. 


Ms. E. J. Smith: If it said just 'American'' in here, it would not 
present for me this question 1 am posing. 


Mr. Gillies: I had two questions, and Mrs. Smith asked both of then. 
I would just add to the other comments, though, and say what an excellent and 
very well prepared brief you put before us. I think it is one of the best we 
have had. 


Mr. Callahan: Oddly enough, she asked my questions too. 


Mr. Chairman: This is truly a remarkable day in the life of this 
committee. 


Mr. Taylor: Again, there is a repetition of what we heard from the 
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previous brief; that is, the legislation as drafted will not work in the best 
interests of either the employer or the employees. I am back to my conundrum 
where the organized labour groups that are seen to act in the interests of the 
employees--I do not know whether that is acceptable or not, but presumably 
that is their role--take the opposite position, that the legislation is in the 
interests of the employees. 


I do not know whether you are speaking on behalf of the employees or 
whether they are, or whether they are speaking on behalf of management as well 
as the employees. There certainly seems to be a difference in viewpoint in 
regard to the impact of this legislation on the relationship or the general 
accord between management and labour and the economic health of the province. 
I would like your comments on that. 


Mr. Keenan: We have two concerns. One is that when we talk about the 
legislation not being in the best interests of the employees and employers, we 
are looking at two different levels. One is the mechanics. We have tried to 
identify some of the mechanics of the bill where we believe they conflict. For 
example, we think the recall provisions after a strike or lockout will cause a 
lot of bad blood. If those are not amended, we believe a whole new area for 
industrial conflict will be created. We have tried to identify certain areas 
such as that where we think the mechanics of the bill as proposed will lead to 
conflict and poorer relationships. 


On a broader scale, we are concerned that with the lack of direction to 
(1) the Ontario Labour Relations Board and (2) boards of arbitration under the 
bill as currently constituted, there may well be a tendency for there to be a 
significant increase in referrals because, unless subsection 2 is changed, in 
many cases it will be easier to do that than to bargain. Second, unless 
subsection 15, dealing with directions to the arbritrator, is changed, there 
may well be a tendency among arbitrators to impose terms that business will 
not be able to support economically. That will lead to a reduction in the 
number of jobs, and that is not in the interest of employees. 


Those are the two areas where our concerns are that the bill as 
constituted will work against the best interests of employees. 


12 noon 


Mr. Taylor: That is a fairly consistent message from management. As 
I say, however, it has not reverberated from the labour side yet. 


Mr. McLean: Why are you so surprised at that? If I were a union 
organizer running around trying to sell my union, I would like nothing more 
than to present a no-risk situation to people I am trying to sell to. 

Mr. Taylor: When I say that, though, I am accused of being cynical. 

Mr. Reid: It was never my experience that you would be-- 

Mr. Taylor: I am simply exuding my innocence in all of this and 


proceeding on the basis that everyone is operating in the best interests of 
the worker on the job. 


Mr. McLean: The organization they serve. 
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Mr. Mackenzie: What we are finding out (inaudible) the way it is 
written. 


Mr. McLean: We are talking here about the notion of, say, Lee 
Iaccocca--since the Americans have been brought into this in other ways--the 
level playing field notion. Again if I were a union organizer, I would love to 
be able to say to somebody: "I am going to get this, this, this and this for 
you. The bottom line is you do not have to strike, and you will not be any 
worse off in any event.’ That is a nice sales technique to have. That is not 
to say we oppose unionism; we do not. As Mr. Keenan points out, we are one of 
the most highly organized industries in this province. 


Mr. Taylor: That is as I understand it. 


Mr. McLean: Presumably, we can speak with a lack of bias in that 
respect. 


Mr. Taylor: That is why I was interested in the projections in terms 
of the utilization of this legislation. I have been struggling to find the 
evil this legislation is supposed to address. It has not been all that 
prevalent, although certain hard cases have been brought out. I wonder whether 
the legislation would do more damage than good in its implementation. 


What you are saying is that you anticipate an increase in organizational 
activity because you can give a guarantee for first contracts and that might 
necessitate arbitration on those first contracts. Do you have any further 
projections or just a guess? 


Mr. Keenan: I cannot guess. It is just for the reasons Mr. McLean 
states. This legislation, as it exists, is a very useful tool in union 
organization. Therefore, there will be more organization, presumably more 
certifications and presumably, therefore, an increasing number of referrals. 
What the numbers might be, I do not want to guess. 


Mr. Callahan: That is interesting. I gather you are saying that with 
subsection 2 there, that will happen. If there were unlimited access, it would 
be even greater, I suppose. It might almost be a floodgate situation where you 
no longer would have collective bargaining in this province to a large extent. 


Mr. Keenan: One of the points that was raised while we were waiting 
dealt with the preamble to the act. The preamble to the act, as we all know, 
encourages collective bargaining in the best interests of employees in the 
province. The one thing that neglects is that the act then goes on to 
construct a very carefully defined adversarial process. An adversarial process 
by nature, and as the act is set up, necessarily provides that not everybody 
is going to win. 


What we have under the present act is a situation where on occasion a 
bargaining unit is formed that is, as the act sets forth, in the best 
interests of employees and employers and the people of the province. However, 
because we have an adversarial process, that bargaining relationship never 
comes to fruition in the form of an agreement. The act is based on that type 
of adversarial relationship. 


If we want to change the whole rules of the game essentially, perhaps we 
should also be looking at the preamble to the act and saying something like, 
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"It is public policy that all employees in Ontario be organized into trade 
unions.'' That is essentially the way this is going. 


Mr. Callahan: That is the point we have put to other groups. First, 
if you had unlimited access, which is what some groups are asking for--no 
preconditions to access--you would have a floodgate approach, particularly if 
either the employer or the employee found that the arbitrators were being very 
kind and generous in their terms of collective agreements, because they might 
decide, "Why bargain collectively?"' You have agreed there were would be an 
increase. You have said there would be an increase even with subsection 2 in 
there. 


The second thing is, do you agree that subsection 2 is something less 
than bad faith? 


Mr. Keenan: Our position is that bad faith, as currently defined 
through a tremendous amount of jurisprudence, not only in this province but 
also in the United States and elsewhere in Canada, has served the test of time 
very well. 


In the brief, we have tried to recognize that legitimate concerns have 
been raised as to whether the definitions and restrictions of the 
jurisprudence are perhaps a little too narrow and therefore the board ought to 
be given a little more licence to look into some other factors. What we have 
tried to do in our proposals is to recognize the desire to give the board a 
little more licence, but nevertheless not to give it carte blanche to make 
subjective judgements based on nonessential issues. 


Mr. Callahan: I am not sure if you have answered the question. The 
guestion I asked was, do you interpret the present clauses 40a(2)(a) to (d) as 
being something less than the rather onerous bad-faith position? 


Mr. Keenan: We interpret them as being quite significantly less. 


Mr. Callahan: All right. Just to go back to your position, you 
stated that the preamble to the Labour Relations Act sets up an adversarial 
system. Surely that adversarial system as set up is all well and good, but it 
has been frustrated--maybe I can direct Mr. Taylor to the very evil this bill 
is intended to overcome--by the intransigent employer who simply says: "I do 
not care if you are certified. I do not care if you have a union. We are not 
going to recognize the union." 


I do not know whether this is correct, but we have heard during the 
hearings that in those particularly hard-nosed positions, they have not been 
able to meet the bad-faith test and that the adversarial system has been 
frustrated by those types of situations, such as in the cases of Radio Shack 
and the caisse populaire up north somewhere. Sorry about that, Patrick. 


Mr. Keenan: As I recall, in the Radio Shack case the board found bad 
faith and did require the parties to agree to a certain number. They used 
remedial powers that currently exist within the board--very extensive remedial 
powers--to act in the Radio Shack case and to all intents and purposes put 
together, in large part, a collective agreement which they required the 
parties to accept as a result of these findings of bad faith. 


Mr. Taylor: And fined them. 
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Mr. Callahan: Carrying on to the next step, to put them in the 
position of being fined does not enhance the second-contract negotiations. 


Mr. Keenan: In fact, the second-contract negotiations in that 
company went quite well; the third-contract ones did not, but I think that was 
because of economic factors I am not aware of. 


Mr. Callahan: That is an interesting statement. 


Mr. Mackenzie: That corporation has more than 70 plants in the 
United States, and its pride and joy is that it has never had one of them 
organized. To this day, it is still fighting the organization up in Barrie. 


Mr. Callahan: Thank you. 


12:10 p.m. 


Mr. Ramsay: Mr. Keenan, having listened to the union groups that 
have come before us, I do not think it is their will or their wish to rely on 
this piece of legislation. All the groups have stated they want to negotiate a 
contract. From what they have told us, it appears to me they wish to have this 
legislation there only as a last-ditch safety net for those difficult 
situations. 


I believe them because it would appear the unions would be rendered 
impotent in a sense in the eyes of the people they are representing if they 
could not deliver contract and always had to rely on arbitrators to bring them 
in. They want to show they represent their people and can deliver contracts 
for them. If they do not, the people are going to say, ‘What the hell do we 
need them for?'' They want to negotiate and they want to say, 'We represent you 
and we are going to do a job for you." They do not want to rely on third 
parties to impose contracts. 


Mr. Keenan: In the final analysis, if they cannot deliver, they are 
now home free in the sense that they will not be put in the position where 
they have to either go into a strike situation or surrender bargaining rights. 
The adversarial provisions of the act, which the whole law is structured on, 
are removed in this instance. 


Our point is that you cannot have it both ways. If you want an 
adversarial act where the balance of power is on your side--and it is often on 
the union side; unions that represent companies that have perishable goods or 
that have serious financial problems and so forth hold the balance of 
power--if you want the balance of power on your side in those situations, you 
ought to be ready to accept that sometimes, as in the cases you talked about, 
the balance of power is on the other side. That is central to the whole 
philosophy of our law of labour relations. This bill is going to substantially 
change it. All we are trying to say is, "If it is going to be changed, at 
least let us try to preserve some modicum of balance in it." 


Mr. Chairman: Mr. Keenan, Mr. McLean and Mr. Reid, thank you for 
presenting the brief on behalf of the Ontario Mining Association. We . 
appreciate hearing your views. As you have heard from some members of the 
committee, they appreciated the quality of your brief as well. 
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Mr. Gillies: I would like to ask Mr. Reid whether he agrees the 
Liberal government really dropped the ball on this one. 


Mr. Reid: I would like to comment on that. In leaving, I might say I 
am happier on this side of the table than I was over there the last couple of 
years. My heart goes out to you having to listen to all this. 


Mr. Chairman: That is the answer to your question, Mr. Gillies. 
Thank you, gentlemen. 


The next presentation is from the Canadian Federation of Independent 
Business. We have Judith Andrew and Brien Gray here. The committee welcomes 
you. We appreciate the fact that you have taken the time to prepare a brief, 
and we look forward to hearing your views. 


CANADIAN FEDERATION OF INDEPENDENT BUSINESS 


Mrs. Andrew: I am Judith Andrew, director of provincial affairs for 
the Canadian Federation of Independent Business. On my right is Brien Gray, 
our vice-president. 


Our brief is fairly short. If it pleases the committee, I would like to 
read our brief into the record. 


CFIB is a nonpartisan, political action organization which represents in 
excess of 75,000 independent. Canadian-owned businesses, more than 34,000 of . 
which do business in Ontario. Our membership is broadly representative of the 
business population by size and by sector of activity. 


The sector we represent is not, as many believe, on the periphery of 
business activity. Small firms comprise the majority of business firms in 
Canada. Of the 757,000 firms in 1983, 98 per cent had fewer than 50 employees 
and 94 per cent provided fewer than 20 full-year-equivalent jobs. 


New Statistics Canada data show that, between 1978 and 1983, thousands 
of new and small enterprises with fewer than 20 employees accounted for 100 
per cent of all new jobs created in the private sector. Small business 
employment growth actually compensated for a 15 per cent decrease in jobs 
among medium and large firms during that period. 


For the period from 1978 to 1982, for which more detail is available, 
small firms with fewer than 20 employees accounted for two thirds of the net 
increase in full person-years of employment. When we disaggregate the net 
increase in jobs, the amazing 143 per cent contribution by business births to 
the job creation phenomenon is evident. 


Small businesses are continuing to provide the overwhelming proportion 
of new jobs in Canada and, largely because of this fact, the independent 
business community promises to be a powerful and important agent of change 
through and beyond this decade. The overwhelming contribution of business 
births and of small firms to the job creation phenomenon reflects the capacity 
of these flexible, agile businesses to react rapidly to changing market 
opportunities. 


In some quarters the prevailing belief is that the only fair and 
effective way to establish terms and conditions of employment is through 
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collective bargaining. While collective bargaining works well in some 
situations, a unionized regime should not necessarily be regarded as the norm 
or as the only form of relationship desired by employees. 


The preamble to the Ontario Labour Relations Act indicates that a 
primary goal of the legislation is to further harmonious relations between 
employers and employees. Unionization is but one means to that end and, where 
it exists, it seems to us to be most appropriate in a large-firm setting. In 
the large-firm context the collective voice function of the union streamlines 
the determination of terms and conditions of employment. 


The post-war structure of Canadian collective bargaining developed in 
the context of big business and big labour. The legislation was designed to 
deal with those large collective interests that were dominant at the time. 
More recently, with small business and entrepreneurship playing an 
increasingly important role in the development of our economy, it is evident 
that labour law generally, and collective bargaining law in particular, are 
not moving in tandem with the changing complexion of business. Even the 
present legislative proposal is premised on a handful of large-firm cases in 
which the union is seen to be disadvantaged. The reality is that small and 
medium-sized enterprises are disadvantaged by collective bargaining law, which 
assists strong, well-financed unions in their dealings with tiny owner-managed 
firms. 


Generally, the regulatory environment should assist business in 
providing the wealth and the employment that are key elements of social 
policy; it should not prevent it from doing so. Since regulations bear more 
heavily on small firms--and labour regulations are no exception--proposals for 
new labour regulations should take account of the modest resources available 
to the small firms to deal with them. Typically, the small business owner has 
no phalanx of operational vice-presidents, no retinue of lawyers or 
accountants, not even a personnel department. He or she must hire, train and 
manage employees directly. Most owner-managers would be ill-prepared to deal 
with an application for certification and subsequent labour arbitration of a 
first contract. Certainly the speed at which all of this could happen would 
make their heads spin. 


12:20 p.m. 


Ontario's proposed first-contract legislation, Bill 65, is a reflection 
of the government's belief that unionization at any cost is better for 
employer-employee relations than no unionization at all. The Canadian 
Federation of Independent Business is opposed to first-contract legislation, 
as it amounts to a legislated organizing drive of smaller firms and may not 
properly take into account employees’ wishes in the matter. Certainly this 
amendment would greatly assist union organizers, who could then promise 
prospective members an arbitrated first contract rather than the distasteful 
possibility of a strike. 


The British Columbia experience is instructive with respect to the 
adequacy of the legislation in reflecting employees’ wishes. Evidence shows 
that a high proportion of unions gaining their agreement by virtue of the 
legislation were subsequently decertified by employees. The Bill 65 method of 
addressing this potential impediment to the spread of unionization is covered 
below. 


Employees' wishes may also be subordinated by the undemocratic aspects 
of the certification process for unions. Currently, a supervised secret ballot 
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of employees is not required. This casts doubt on the extent of employee 
support of the union. To provide for the imposition of a first contract 
virtually guarantees a resolution to a union that may not represent the 
interests of the majority of employees. First-contract legislation should be 
contemplated only if an amendment to the Labour Relations Act is made to 
provide for a supervised secret ballot vote of employees on the certification 
application. ; 


The refusal of the employer to recognize the bargaining authority of the 
trade union, cited in subsection 40a(2), is given as a reason for allowing 
access to arbitration. We submit that a question of union recognition would 
not arise to the extent that it does if the employer were convinced that the 
majority of his or her employees supported the union in a secret, democratic 
vote of the employees. 


On access to first-contract arbitration: This subsection reads as an 
indictment of the employer, implying that only the employer could be guilty of 
an unreasonable bargaining stance that has frustrated the contract. It is 
equally possible that the union could be making umreasonable demands in the 
context of the specific situation. 


The ostensible aim of this subsection is to remedy inappropriate 
behaviours. However, the threshold test is so permissive that, in practice, 
the vast majority of cases, if not all, will be referred to arbitration. This 
provision requires the Ontario Labour Relations Board to inquire into the 
substantive nature of the proposals and to render a judgement on whether those 
proposals are reasonable. With due respect, officials of the board are not 
well qualified to judge the economic matters underlying a particular 
bargaining stance. 


‘In practice, ''frustrated'' will come to mean any bargaining that does not 
conclude in a first agreement, and "unreasonable" will be any employer who 
does not accede to union demands. The smaller firm owner will be at a great 
disadvantage if, for example, in bargaining for the survival of the firm he 
‘risks having an equally damaging contract imposed. 


The provisions in clauses 40a(2)(a) to (d), inclusive, should be deleted 
and replaced with a test of bad-faith bargaining. Bad-faith bargaining is a 
test that has been considered by the board for some years. The criteria that 
are currently proposed for access offer great potential for unfair decisions, 
since the board would have unnecessarily wide latitude to judge on unfamiliar 
matters. 


Criteria for arbitrators: The requirement that the arbitrator consider 
whether the parties have made reasonable efforts to reach a collective 
agreement suggests a punitive element and should be deleted. This type of 
judgement is relevant only to the access question, where the parties fail to 
bargain in good faith. It is not acceptable to legislate this bias as a 
criterion for arbitrators. If the purpose is to prevent the parties from 
behaving outrageously, then the secret ballot vote, combined with the 
legislated duty to bargain in good faith, is sufficient. 


The requirement to compare to the terms and conditions of employees 
performing the same or similar functions is to entrench a law similar to the 
decree system in Quebec. That system imposes on all firms in certain 
industries the terms of a collective agreement negotiated by a large union and 
large firm in the sector and deemed by the minister to be appropriate for the 
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sector. In many cases this is a crushing blow, as it limits the capacity of 
the smaller firms to compete. 


Data from CFIB's January 1985 Hard Facts Survey covering factors 
influencing pay rates for employees identified "ability of your firm to pay'' 
as the premier consideration, with "need to pay a living wage" exerting 
significant influence on pay rates. Smaller firms do pay slightly less than 
the average for all firms: about 13 per cent for 1983 in firms with fewer than 
100 employees. This does reflect their more vulnerable financial position. 
Young firms typically endure the early years without any profit at all. More 
than half of all business corporations do not make profit in any one year. 


Clause 40a(15)(b) should further define ''similar circumstances" by 
specifying a broad comparison to firms of the same size, age and sector of 
ape The phrase ''negotiated through collective bargaining'' should be 

eleted. 


A broad comparison of terms and conditions of employment in similar 
unorganized firms is essential because these firms are the competition. The 
arbitrator should not be permitted to impose terms and conditions drawn from a 
long-standing bargaining relationship in a single large firm or even a handful 
of large firms. This provision would compensate to some extent for the 
arbitrator's lack of experience with business, particularly small business 
economic realities. 


The term of operation: As we mentioned above, the unique way in which 
the government. intends to address the problems encountered in British Columbia 
and elsewhere is to impose an agreement for two years rather than for one 
year. It appears that this provision is designed to frustrate applications for 
decertification. Given that the contract terms may be retroactive to the day 
notice to bargain is given, the effect of this provision is to install the 
union for some months in excess of two years. 


The term of the imposed contract should be for one year, to begin on the 
day its terms come into effect. If we accept that the aim is to promote 
harmonious labour relations and not unionization per se, there is no benefit 
to lengthening the imposed contract, thus postponing the day when the parties 
must bargain together. 


Retroactive application: It appears to be the intention of the 
government to revive a number of stale bargaining relationships that have not 
resulted in a first contract since January 1, 1984. First-contract-arbitration 
legislation should be applied only to cases where bargaining rights are 
acquired after proclamation of the legislation. 


To enact law retroactively goes against a principle of justice which 
holds that citizens must abide by laws currently on public record. Just as 
with retroactive tax changes, it would be unthinkable that labour legislation 
could be changed to have retroactive application clearly designed to assist a 
particular interest. 


Concurrent applications for certification and termination: In the 
situation where an application for first-agreement arbitration is before the 
Ontario Labour Relations Board and other applications have been received, the 
board is given wide discretion to consider the applications in the order it 
considers appropriate. 


Subsection 40a(20) should direct the board to consider first 
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applications brought by employees and then other applications at its 
discretion. If the board were to plough ahead with the 
first-contract-arbitration application, ignoring the employees' application 
for termination, no one's interest would be served, least of all that of the 
employees. In our view, the interests and wishes of the employees are 
paramount and should be accommodated by preferential consideration of their 
applications. | 


Small firm impact statement: Given the very significant differences 
between the operations of small and large firms and the pre-eminent role of 
small firms in job creation, a small firm impact statement should be 
undertaken and made public. 


Government regulations impose a greater burden on smaller firms, yet all 
too often they are carried forward without any impact analysis. The impact 
statement should note the estimated effects on each small business, including 
the impact on job creation and on the migration of small industry. Seemingly 
minor items such as the cost of presenting a case before the board and 
gathering information for arbitrators may be revealed to be significant 
problems in the light of the modest resources available to small firms. 


TZ S0rps me 


In conclusion, we appreciate the opportunity the committee has afforded 
us to appear before you to present our concerns about this legislation. We 
believe we bring you a umique perspective that is all too frequently 
overlooked by policymakers when they design labour legislation. . 


At a time when our economy is in a state of fundamental change and when 
we have many unemployed or displaced workers, legislators should be very 
cautious about imposing further rigidities and costs on the job creators, the 
thousands of small firms throughout Ontario. 


Thank you. We will be happy to receive your questions. 


Mr. Chairman: Thank you, Mrs. Andrew, for a very nicely put together 
brief. Several members have indicated an interest in asking guestions. 


Mr. Brandt: Let me compliment the delegation for what I consider to 
be a very succinct and clear statement of your position, one that, as a result 
of the tone of the brief, causes me some difficulties with respect to some of 
the suggestions you are making. 


I get the distinct impression, as one of my colleagues, Mr. Taylor, 
addressed to an earlier group, that if your figures are correct--and I have no 
reason to suggest they are not--100 per cent of new jobs are created by small 
business by definition. I gather it is your position, and you reinforce it in 
the last page of your brief, that this legislation could well dissuade and/or 
Slow down job creation through small business, which is creating virtually 
every new job in our economy. I want to get your position on the record. 


Mrs. Andrew: That is correct. We believe that further rigidities 
placed on smaller firms in the form of labour regulation may have that effect. 


Mr. Brandt: You mentioned in the course of your brief that 
unionization is not necessarily the only way to go and that it may not have 
application in very small companies in a great many circumstances. You did not 
cover in your brief the percentage of unionized workers within the category 
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you represent. You have 75,000 members across Canada and 34,000 in Ontario. Do 
you have an idea of the percentage of unionization at present within the 
businesses and workers you represent? 


Mrs. Andrew: Yes, we do. The January 1985 Hard Facts Survey gave us 
some data for making an estimate of approximately 12 per cent of the firms and 
23 per cent of the employment in that sector. A smaller proportion of our 
members are unionized than in the economy as a whole. 


Mr. Brandt: Recognizing that you have a very substantial number of 
firms, both in Ontario and in Canada, that are represented through the 
submissions you have made to us today, could you give me some brief indication 
of how your organization goes about determining the position you are going to 
take? Obviously, it is impossible to be in touch with and to get the 
acquiescence of 75,000 businesses stretched across this very large country of 
ours. How did you arrive at the position you are putting before us? Does it 
truly reflect the views of your members? 


Mrs. Andrew: The federation has a policy-setting vehicle, entitled 
Mandate, our publication sent to members eight times annually. Policy 
questions are posed in that vehicle. We did pose a question on legislation 
providing for mandatory arbitration of first collective agreements. Of the 
decided voters, 59 per cent were against and 41 per cent were for mandatory 
arbitration. 


Mr. Brandt: That is interesting. 
Ms. E. J. Smith: Closer than we thought. 
Mr. Brandt: Yes, very much so. 


Mrs. Andrew: Let me elaborate. We do get a good return on these 
policy votes, in the range of 22 per cent to 25 per cent on a mail-in vote. 
That is excellent. We feel there are quite a number of tiny firms that do not 
think they will ever be faced with this kind of situation. They probably have 
very little understanding of what this means and that is reflected in the vote. 


Mr. Gray: To clarify a little bit, because we represent not only 
small firms but also in many cases microfirms, our process of determining. 
policy through votes of membership democratically is the way we go about 
developing policy, largely because these people simply cannot attend meetings. 
They do not have the time or the wherewithal to get there. 


Another thing about it is that often those who attend committee meetings 
are at a certain extreme one way or the other of a view on an issue; not 
always, but it can happen that way. That can bring a bias that is not 
necessarily the view of the collectivity. We try to get a view of the whole 
group out there rather than those who are able, because they can attend 
committee meetings, to influence public policy. 


One of the problems we have with some other groups is that those members 
who can attend meetings can dictate policy for the larger group. In our system 
that is not permitted to happen. The voting policy is a constraint, not only 
on the position as dictated by members but also because no one member has more 
influence than another and no staff member has any influence over the 
direction of the membership. 


Mr. Brandt: Are you suggesting that if the vote had been reversed, 
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if there had been 41 per cent in opposition and 59 per cent in favour, you 
would-- 


Mr. Gray: If the vote had been reversed, then we would probably be 
here discussing support for the bill. We are directed by our membership. 


Mr. Brandt: I see. It is that strong a signal for you. 


Mr. Gray: Some votes are far stronger than others. The right to 
strike in the public sector is one that raises a great deal of concern in our 
sector. Those votes will be a lot more in favour of the withdrawal of the 
right to strike, say, than an issue such as this, which is different from 
their perspective. 


Mr. Brandt: I wonder if you could elaborate very briefly on the 
comments you made on retroactivity as it relates to this legislation. The 
concern you indicated is the unfairness of it and you compared it to a 
retroactive tax as an example. I want this clarified for my own information. 
Is it your position that if this bill becomes law, it should only be effective 
and be applicable to firms that start up from the day following the passage of 
the bill? Is that what you are saying in that comment on retroactivity? Could 
you expand on that a bit? 


Mrs. Andrew: To firms that are certified following proclamation of 
the bill; that is correct. Not only firms that begin operations but also firms 
that are certified. We have read the transcripts of this committee. There are 
some, primarily large, firms that would be captured in this retroactivity, but 
we have no idea how many small firms are involved. On the principle of 
justice, to enact legislation retroactively, broad-brushing it to capture 
certain large firms, may be exceedingly unfair to small firms. 


Mr. brandt: Thank you, Mr. Chairman. I have other questions but I 
will give up the floor to other members. 


Mr. Callahan: Do you have any hard facts to support the idea that if 
there were a secret ballot, negotiating a first contract would be much easier 
going, or is that just a conclusion your association has drawn itself? 


Mr. Gray: Over the years we have gone after our membership on a wide 
range of issues. We have not gone specifically after that issue, but we have 
had overwhelming discussion from the membership on labour relations issues. 
They feel if they had confidence that the ballot was one that was not unduly 
influenced and that was done in a secret way, they would have more confidence 
in the entire system and would probably be less inclined to resist it. We have 
not asked that as a direct policy question, but the testimony from members 
directly involved in these issues is that it would be a helpful thing from the 
point of view of their confidence in the act and its operation. 


12:40 p.m. 


Mr. Callahan: Do you have any stats, or perhaps we could get them 
through our research department, of the number of firms, particularly in the 
small business sector, that have resisted first contract because they were 
certified on a 45:55 split as opposed to a balance the other way? I would like 
to have that information because it may be of some importance. Can we get it? 


Mr. Chairman: I do not understand the request myself. 


Ms. Madisso: Can you say that again? 
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Mr. Callahan: Maybe it is not on record, I do not know, but I would 
like to know, particularly in the small business area, if there is any way of 
getting statistics as to what small businesses have resisted first-contract 
legislation where the certification process was on the basis of a 45:55 per 
cent split. I would like to find out whether there is any reinforcement for 
what is being said here. 


Mr. Taylor: Maybe I could clarify that. In my mind, I think what you 
are getting at is the number of cases where union recognition is being 
contested. Is that it? From what you have said-- 


Mr. Callahan: Not necessarily where it is being contested. 


Mr. Taylor: First, we do not have first-contract legislation spelled 
out here in Ontario. 


Mr. Chairman: A first agreement. 


Mr. Callahan: A first collective agreement where it has been 
resisted wildly or fiercely. 


Mr. Gray: I hate to be pessimistic on this issue, but our experience 
in dealing with the Ontario Labour Relations Board is such that you can get 
virtually no statistical information from it. You can get gross figures of how 
many hearings it has had in a given year, but when it comes down to firm size 
or sector and into our kinds of constituents, how many it has heard, how many 
have succeeded on such a basis, how many have been rejected on another basis, 
we have tried to go after that information without any success. 


This is broader than the current debate, but I encourage you, if you 
have any opportunity to make such recommendations, to have the OLRB and the 
Ministry of Labour start to develop much more rigorous and useful statistics, 
so policymakers can understand these questions before they barge ahead. This 
is partly what we are saying. Let us be cautious about these things, and 
determine that because we may have had some abuses at a large firm level, we 
broad-brush it and apply some standards that may be appropriate to a large 
firm and its resources across the mosaic to affect a great many firms that 
simply do not have the resources to deal with it. 


Mr. Chairman: Mr. Callahan, I wonder if after we have adjourned you 
can sit down with Ms. Madisso-- 


Mr. Callahan: And explain to her what I am saying. 


Mr. Chairman: --and work out a request that we can put to either the 
OLRB or the Ministry of Labour. 


Mr. Callahan: Okay. My second point is that you suggested, as did 
the Ontario Mining Association, in regard to the discretion that is granted to 
the board where there is an application for decertification and for 
certification by another trade union that the board be required to hear then 
first and if they grant the application, that all other applications, 
including one for arbitration, be discussed. Is that what you are saying? 


Mrs. Andrew: Yes. 


Mr. Callahan: If that is the case, let us say the employees were 
successful in obtaining a declaration that a particular trade union had 
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presumably gone through some of the motions of trying to negotiate a 
collective agreement, had failed and had wound up in arbitration. Why should 
they be sent back to square one? Why should they not be entitled to the 
arbitration process even though there has been decertification of the trade 
union? Why would one send them back to square one? 


Mrs. Andrew: If the arbitration process is a last-ditch effort and 
that union really does not enjoy the full support of the employees, as 
evidenced by their application for decertification, and if you accept that the 
employees' wishes are paramount in all this, then it seems the only way to go 
is to allow the employees’ application to be heard first. 


Mr. Callahan: If they simply decided that they had lost confidence 
in that union and that was the reason for successfully obtaining a declaration 
that it no longer represented the bargaining group, why should that put them 
back to square one to go and find someone else who would take their cause 
forward to arbitration? Why not let arbitration proceed and a decision be made? 


Obviously, there has been a lot of cost spent up to that point by both 
parties, by the employer and the employees. One would think at that point 
there should be a determination in place. 


Mr. Gray: You are suggesting that in all cases you go back to a 
situation where there was a union representing those employees. It may not 
result in that. The decertification-- 


Mr. Taylor: You hope it will not. You have a new bargaining agent, 
SO you can negotiate a settlement rather than go to arbitration, would you not 
think? eel . 


Mr. Callahan: Certainly, if one looks at the evil that this 
legislation is to address that would be like sending them back to go through 
the feverish activities of the past, as was represented by some of the 
examples we have heard, where there have been difficulties in first-contract 
legislation, sending them back to the labour unrest. 


Mr. Gray: It would certainly ensure that the union, when Signing up, 
gets proper certification and not one that is tenuous. 


Ms. E. J. Smith: Just very briefly, because I get letters with this 
too, on clause (b), which is the most different of the clauses in subsection 
40a(2), you refer to it on page 4 and you seem to conclude that the respondent 
is inevitably the employer. Yet many people talk about big unions taking 
advantage of small employee firms, in which case the respondent would be the 
union for unreasonable bargaining. We hear people coming in saying they are 
demanding salaries equal to those at General Motors in Oshawa in some little 
town up north, as an example of big union bullying. Clause (b) is equally 
applicable to each side; yet on page 4 you seem to assume that the total thing 
is addressed to bullying employers. 


Mrs. Andrew: I think in the majority of cases, the respondent would 
be the employer, but you are quite correct that the respondent could be the 
employee. The cases that are cited as the reason for this law are of that 
nature and there is no reason to think that-- 

Ms. E. J. Smith: The union is not generally speaking the bully. 


Mrs. Andrew: It may be, but as you say, if a large union is trying 
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to bully a small employer, the small employer is in the position of deciding 
whether he can negotiate a reasonable settlement that the firm can survive or 
whether he can trust an arbitrator to come up with something. It really is a 
catch-22 decision. 


Mr. Gray: You are a little bit between a rock and a hard place. You 
stake out your firm's stance because this is economic reality. If you fail, 
the risk for you as a firm owner is loss of all your personal savings, 
bankruptcy of the business, loss of all the jobs in it and, add insult to 
injury, employers are not permitted to have UI; so you are out on-- 


Ms. E. J. Smith: You are assuming your arbitrator is not fair. 


Mr. Gray: What 1 am saying is, generally speaking, a small employer 
is not going to resort, first of all, to bad-faith bargaining. He cannot 
afford even to bother with that stuff. Second, he is not going to risk going 
to an arbitrator because he is afraid that if he does so, then he will have 
imposed upon him, given the breadth of the arbitrator's-- 


Ms. E. J. Smith: Is that an unreasonable fear that we are 
addressing? Maybe they ought to be going to arbitration frequently if their 
fears are in any way correct. 


Mr. Gray: With regard to arbitrators, from my experience with other 
labour and different types of tribunals, it is fine for you folks here to talk 
about the intent of the legislation and what you see the permissive or 
unpermissive nature would be, but I am not so sure arbitrators always look 
back to how the intent of the legislation was drafted and what the discussions 
were here before they start to impose their will on a given settlement. 


Ms. E. J. Smith: Do not forget you are selecting the arbitrators in 
this. 
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Mr. Gray: That is right, but as was pointed out by the previous 
testifiers, in this province we do not have all that many qualified 
arbitrators who are used to doing these kinds of things. Those who are 
experienced come at a large dollar and, second, a lot of it has to do with 
public sector bargaining, which is quite different from what we are talking 
about here. 


Mrs. Andrew: Very few would be sensitized to the economic realities 
in a small firm. They would simply look to what similar employees were being 
paid in a large firm and suggest that as a reasonable solution. 


Ms. E. J. Smith: The world must be full of people who would be 


reasonable and logical arbitrators for small business because I think 
everybody is very sensitive to the importance and need of small business. 


Mr. Gray: I wish I could share that confidence. 

Mrs. Andrew: Even the employer nominees at the board itself are 
drawn largely from the large firm sector and not very many of them would have 
small business background. 


Ms. E. J. Smith: Maybe we should change that. 
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Mrs. Andrew: Possibly, yes. 


Mr. D. R. Cooke: I am interested in the survey you did. This was a 
survey that went out with your newsletter? 


Mrs. Andrew: Yes, that is correct. 
Mr. D. R. Cooke: You had about a 25 per cent return? 


Mrs. Andrew: That particular survey is fairly complicated. Our 
response was 14,000 responses, more than 7,000 of which were in Ontario. Those 
are very rough figures. That was approximate. I have a copy of the full report 
if you would like it. 


Ms. E. J. Smith: What percentage? You went to numbers rather than 
percentages? 


Mr. Gray: We had 14,000 responses, of which 7,000 were in the 
province. 


Ms. E. J. Smith: What percentage of the things mailed out was the 
question. 


Mr. Gray: The Ontario responses alone would be about 10 per cent of 
the mailing. 


Mr. D. R. Cooke: Ten per cent of the mailing is quite significant. I 
guess the way I perceive it, actually more than 40 per cent of those small 
businesses said they would like to see mandatory first-contract legislation. 
Is 41 per cent right? 


Mrs. Andrew: Yes, and it is audited. 


Mr. D. R. Cooke: The next comment you made was that a fair number of 
small businesses do not have very much information on which to come to their 
decisions and they may be unsophisticated decisions. Do you put the conments 
in both categories? Both those who want it and those who do not want it have 
unsophisticated decisions? Did you do any research to determine why those that 
want first-contract legislation want it? 


Mr. Gray: In the mandate itself, and often in conjunction with the 
Ministry of Labour in this situation, or if it is a question on banking or 
something of that nature, we present arguments for and against. We do our very 
best in contacting the people who are drafters of the given piece of 
legislation to ensure that the arguments are fully balanced, not only in terms 
of the argumentation, but even down to how many lines we use. They are 
presented with arguments for and against. One can only presume that the 
argumentation for first-contract arbitration, as presented to the members, was 
a convincing argument. We do not have any information beyond that. 


Ms. E. J. Smith: Maybe we could see that question. 


Mr. Chairman: Yes, it would be interesting. Thank you, Mr. Cooke. I 
have a question of you on the appendix concerning the imposition of first 
collective agreements. We are talking about Newfoundland which recently 
enacted one. You talk about a three-year, five-year, seven-year and ll-year 
period in different jurisdictions. Not very many referred to the tribunal for 
imposition of a first contract. It was a very small number, given the number 


R-39 


of years that are involved. If you look at Quebec, there is an amazing 
difference in the number of referred. Do you know why that is? Is there 


sane thing in that legislation that would lead to more being referred to the 
tribunal? 


Mr. Gray: It would only be speculation and not necessarily bring 
anything to bear. Certainly, Mr. Mackenzie would support that there is a great 
intensity of competition amongst labour unions in Quebec. That may mean there 
are more efforts to certify throughout the province on a firm-by-firm basis. I 
do not know that, though. 


Mr. Chairman: We will be looking at the other jurisdictions in the 
legislation when we come to the clause-by-clause debate in a couple of weeks. 


Mrs. Andrew: If we can provide any further conment on that, we 
certainly will. 


Mr. Taylor: I want to compliment the person presenting the brief. I 
do not often do it, but I admire the forthrightness and honesty in your 
presentation. You see the rationale for the legislation and project some of 
the results. I just want to express my appreciation for that. 


Mr. Chairman: Thank you, Mr. Taylor. Thank you both for the 
presentation. You can tell the committee enjoyed it and got something out of 
iL. 


The committee recessed at 12:5/ p.m. 
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Tne comnittee resumed at 2:12 p.m. in room 228. 


LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Consideration of Bill 65, An Act to amend the Labour Relations Act. 


Mc. Chairman: The committee will come to order. We have the 
Communications and Electrical Workers of Canada. Morris Watt is with us. Mr. 
Watt, have a seat at the table. As I understand it, a week ago you did not 
know you were going to be doing this. Nevertheless, we appreciate the fact 
that you are here. 


COMMUNICATIONS AND ELECTRICAL WORKERS OF CANADA 
Mr. Watt: As a matter of fact, I did not know yesterday. 


My name is Morris Watt and I am the national representative for the 
Communications and Electrical Workers of Canada. I will read the brief to you. 


Our union began hearings in the federal jurisdiction on Marcn 17, 19286, 
to defend our unit at Graham Cable TV-FM. The weakness and vagueness of 
federal first-contract laws have become clear to us during the 18 months of 
the Graham Cable process. It is to avoid such betrayals of the spirit of free 
‘collective bargaining tnat we submit our brief today. 


At Grahai Cable, the employer has made a mockery of Canadian labour laws 
by blocking all our efforts to reacn a first agreement. This battle has 
drained our organization's staff resources, preoccupied our legal advisers and 
broken the hearts of some decent, honest workers. 


Tne decision of workers at Graham Cable to band together collectively 
has been frustrated, and they may even lose their representation totally if 
the decertification succeeds. In any case, the legal right of the employer to 
stonewall the collective bargaining process has sown oditterness, division and 
confusion among the employees. They took seriously the claim that workers in 
this country have a right to associate freely and to bargain collectively. 
They nave been betrayed. 


At meeting after meeting with management lawyers, at hearings and press 
conferences, the workers are called on to declare their faith in principles, 
which the employer ignores. After 18 months, they are scarred and so is their 
union. This cynical ritual must stop. In the federal jurisdiction, there is a 
law on first contracts, but unions such as ours cannot get protection under 
that law because of a series of technical obstacles. 


The main difficulty is tne test of bad faith which is applied both by 
the minister and then by the board if the minister refers a case to it. Our 
position is that wnen bargaining reaches an impasse, the imposition of an 
arbitrated first agreement should be automatic. In this way, the discretion of 
the minister and the board will be limited, as will the bitterness between the 
union and the employer. 
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It is notoriously difficult to prove pad faith and a drawn-out, sordid 
process to attempt. With the bad-faith test, we nave a situation where the 
federal government's declaration that workers have the right to a union is 
Operative only on paper. On the ground, we know this right can be denied when 
an employer is really determined to remain nonunion. 


Wnen the federal law was first introduced in 1978, there were 230 
applications for certification, of wnich 171 succeeded. Unly tive of these 
resulted in applications for arbitration of a first contract, and all five 
were granted. Some of us began to think first-contract legislation could work , 
but then employers began to compare notes on ways of circumventing the law. 
The next year, there were six requests for first-contract arbitration, but 
none was granted. Unions are not stupid. we now rarely waste our time on such 
requests. Despite tne recent favourable decision on the Canadian Imperial Bank 
of Commerce Visa strike, the pattern of obstacles remains formidable and 
should not be replicated at the provincial level. 


We need effective first-contract legislation in Ontario, not the 
watered-down version we nave already encountered at the federal level. 


At Super Plastics Corp. Ltd., we face a similar situation. A group of 
workers, mostly South Asian immigrants, has been on strike now for eight 
months. Many of then have an uncertain status in the country, working with jop 
letters while decisions are made on their claim for refugee status. Their 
insecurity in Canada is reinforced by insecurity on the job. Their access to 
union protection has been stymied by an obstinate employer. Taney have problems 
which cry out for union representation--with dust, fumes and unguarded 
machinery and arbitrary exercise of management rights. what image of Canada 
are these new Canadians developing? 


From these two cases, it should be clear that the Communications and 
Electrical workers of Canada nas experienced the need for proper 
first-contract laws in its daily work. Qur case for revising the labour 
legislation in this province is not based on abstract labour demands but on 
the pain and anger of our members. 


Ours is a union which organizes. We have grown tenfold since our 
founding in 1972. Unless the laws change, we will have more experiences such 
as those of Graham Cable and Super Plastics. We cannot maintain ourselves as a 
progressive and responsible force in labour relations while the legal cards 
are so blatantly stacked against us. 


In our view, Ontario labour laws should promote the collective, 
enligntened self-interest of workers--collective more than individual. There 
are other laws, particularly human rights Laws, wnich deal with individual 


injustices on the job. 


Enlightened rather than narrow, unions such as ours are a social 
movement and not just a self-defence team. If government wants to act 
responsibly, then laws must be in place which give us responsibility, or at 
least allow us a fair chance to achieve a position of responsibility. 


There is self-interest rather than an abstract common good. The 
overwhelming weignt of provincial law is in support of property rights rather 
than workers' rights; yet a democracy requires some channel for workers and 
their organizations to assert tneir own needs and their ow legitimacy. when a 
union is certified, it must be able to achieve a first agreement rapidly. We 
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do not apologize for seeking this balance to management power. In recent 
years, the balance of power between employers and unions has tilted. To 


restore some relative equality at the negotiating table requires new 
initiatives such as first-contract legislation. 


Why have unions lost this ground? We see four structural changes tnat 
have contributed. 


1. New technologies: As computers and other production technologies 
enter Ontario work places, they shift more and more information into 
management nands. In the information age, information is power. We have 
experienced job loss, deskilling, increased stress, increased surveillance and 
increased centralization of decision-making as a result. This is not intrinsic 
to the technologies themselves, but rather reflects the way they are being 
applied. At present, they strengthen management's hand and weaken ours. 
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2. Demozgrapnic shifts: More women are entering the labour force and many 
of them on a part-time basis. Since women are still paid so much less than 
men--62 cents for every dollar earned by a man--employers use them to push 
down labour costs. Until the systemic discrimination against women, immigrants 
and the handicapped is overcome, their entry into the labour force gives 
management a new tool to divide and conquer the work force. Wnile our union 
and others work to overcome such injustices, as long as they remain, they are 
a powerful tool to strengthen employers and weaken unions. | 


3.. Shifts in the economic base: Our province's economy is based on 
natural resources in the north and branch-plant manufacturing. in the south. 
Both are under attack in the new international division of labour. The current 
federal push for free trade with the United States is one more incident in 
this longer-term process. As stable, high-wage jobs migrate out of the 
country, the economic and social leverage of the unions in these sectors is 
eroded. The gains of transnational corporations are at the expense of Ontario 
workers and the unions waich represent them, unions such as ours. 


4. Imported union-busting: South of the border, it is socially and 
politically respectable to bust unions. From right-to-work laws to Sun Belt 
deals to attract capital at the expense of labour standards, the climate for 
workers and their unions has deteriorated significantly during the past 
generation. All too often, branch plants of American corporations bring their 
head office attitudes with them, and the influence of Anerican publications, 
consultants and professionals on their Canadian counterparts is frequently 
anti-union. Tnese are the attitudes we face across the bargaining table when 
we undertake first-contract negotiations. We need a clear message from our 
governments that union-busting is as unacceptable here as a privatized medical 
care system. 


With these four trends working against us, some might think unions in 
Ontario are on the run. We wish to make clear the opposite is true. We are 
equipping ourselves to work with our members and with unorganized workers to © 
ensure the transition to an information age in Ontario is a democratic one and 
to ensure people's work becomes more varied and interesting and their leisure 
more extensive and fulfilling. We are addressing governments in briefs such as 
this to reaffirm our commitment to decent and fair labour standards. 
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Without good first-contract legislation, responsible employers will 
still bargain fairly, but those employees wno most desperately need union 
representation will continue to be denied it. The most reactionary and 
self-serving imanagers are rewarded by the present system of first-contract 
bargaining, not the responsible and forward-looking. Tae labour movement is 


united in its desire for change. Is it not time for government to move? Thank 
you. ? 


Mr. Chairman: Thank you, Mr. Watt. There is a very broad but clear 
philosophical message in your brief. There was an indication Mr. South nad a 
question. 


Mr. South: Do you always deal with the federal government? In the 
first instance you gave in regard to Graham Cable, you were dealing with the 
federal government. Do you always deal witn it? 


Me. Watt: Until January 1984, most of it was with the federal 


government, put since 1984 we nave been dealing with provincial governments 
also. 


Mc. South: wnat is the size of your union? 
Mc. Watt: We represent approximately 40,000 members in Canada. 
Mr. South: Would they be mstly in Toronto, mostly in Ontario? 


Mr. Watt: No, it is across Canada. We represent about 30,000 in 
Ontario and Quebec. 


Mr. South: We had a gentleman in this morning presenting the point 
of view of small business in tne Hamilton area. dhe of his concerns was that 
the legislation we are talking about concerns itself mostly with the bad 
problems created by big companies and also imaybe big unions. His feeling was 
that he represented small businesses and they were at a very unfair 
disadvantage when they had to deal with big unions, because a big union nas 
resources he does not have as a small businessman. It has lawyers, 
administrators and staff people it could put on this all the time. Ayain, 
trying to put you, your union and your problem in perspective, do you have 
full-time lawyers on your staff? 


Mc. Watt: No. We do not use lawyers to negotiate collective 


agreements, if that is wnat you are asking me. We have Lawyers on retainer 
fees, but we have no lawyers as staff as such. 


Mr. South: The point he was making was that maybe we snould restrict 
this bill only to big business and big unions, tnat we should try to find some 
way of looking at his concerns. You say you get intimidated wnen you deal with 
big business. In the same Way, you nave to recognize that he feels the same 
way. He is a small businessman and he has to run every day just to keep his 
business going and make a profit. He does not have time to sit down and enter 
into some of these involved discussions you get into with big industry. How 
would you feel if we ended up with a bill that would look after big business 
and big unions only? 


Mr. Watt: I remind you that out in the marketplace the majority of 
the big businesses today are organized. 


Mr. South: Yes. 
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Mr. Watt: The small businesses are left. 
Mr. South: How big is Graham Cable TV-FM, for instance? 
Mc. Watt: Graham Cable represents approximately 60 employees. 
Mr. South: Is that here in Toronto? 
Me. Watt: Yes. It is in Toronto. It is under federal jurisdiction. 
Mr. South: Yes, right. 


Mr. Watt: The one under provincial jurisdication with which we are 
concerned is Super Plastics. 


Mr. South: How big is it? 
Mr. Watt: That could represent approximately 100 workers. 


Mr. South: Do you appreciate nis problem? Do you see nis point of 
view as a small businessman? With a small company, he nas limited resources at 
his disposal when he starts to deal with a big union. You have to admit that a 
union with a membership of 40,000 is pretty big and powerful when dealing with 
an industry or business of 10 or 20 employees. Would you recognize that? what 
would you think about the idea of having a bill that concerned itself only 
with big business? Now we have to define big business. 


Mr. Watt: I do not think I would be in a position today, sir,.to 
give you a definite answer on that one. When we look at legislation and a. 
first agreement, we look at the total and not at the size of the industry. 


Mc. Mackenzie: Is it not correct that what you are dealing with in 
tne two examples you gave us, as with a number of other examples we have been 
given, is with small employers essentially in both cases? Mr. South should 
note that. 


Mr. Watt: Yes. 


Mc. Mackenzie: The argument as to whether you can carve off just pig 
businesses aS against small businesses is just a horseshit argument. I wonder 
that we keep getting it at these hearings. It is similar to saying they do not 
have the rignt to organize anytning fewer than 100 workers or some such 
argument. I have never heard anything so ridiculous in all my life. 


In the examples you cited, I take it that you have gone through lengthy 
hearings that can qualify as bargaining to defeat bad-faith bargaining, and 
yet you are getting nowhere in terms of trying to settle the contracts. 

Mc. Watt: That is correct. 


Mr. Mackenzie: These are both first-contract agreements with which 
you are dealing. 


Mr. Watt: Yes. That is correct. 
Mr. Mackenzie: Since the merger your union would also deal with 


other than just government, whether federal or provincial employees, would it 
not? 


Mr. Watt: That is correct. 
Mr. Mackenzie: A number of small plants? 


Mr. Watt: That is correct. In the industrial sector. in Ontario, we 
represent 35 different locals and we have approximately the same in Quebec. 
Most of these are small companies. 
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Mr. Mackenzie: Essentially, other than some of the communications 
divisions themselves, they are likely to be small units. 


Mr. Watt: That is correct. They are all small units of fewer than 
100. 


Mr. Mackenzie: Thank you very much, gentlemen. Just before we leave 
it, I also appreciate your brief because there is no question it deals with an 
overview. This argument of the redress of the balance of power is one that 
some have tried to flog before this committee. The four points you have 
outlined, while a broad overview, are very effectively done. We have had a few 
examples, which I am sure people on this committee remember, that show us how 
close to the jungle we still are in labour relations in Ontario. 


Mr. Callahan: I was going to address a federal matter, but I just 
want to get a handle on it. In the federal first-contract legislation, do I 
understand you to say they still use the bad-faith test and it requires the 
minister to refer a matter to the board for a test on whether bad faith has 
been involved in the negotiation? 


Mr. Watt: I wish I were able to answer your question, but I cannot. - 
I am not too familiar with the federal aspect of it. I am provincial. 


Mr. Callahan: This brief gives me that impression. It says: ''The 
main difficulty is the test of bad faith which is applied, both by the 
minister and then by the board if he refers a case for referral. Our position 
is that when bargaining reaches an impasse, the imposition of an arbitrated 
first agreement should be automatic. In this way, the discretion of the 
minister and the board will be limited, but so will the bitterness between the 
union and the employer." : 


I gather from that--and you cannot help us--that is the deal. Can anyone 
help us? Is that how it works federally? 


Ms. Madisso: I am getting the legislation but I do not know yet. 


Mr. Callahan: We are getting it, so I will get my answer then. Even 
though you have not addressed it in a specific way, although whoever prepared 
this brief has done so laterally, I gather you want automatic access to 
arbitration rather than some preconditioned requirement, something that may be 
less than bad faith. 


Mr. Watt: Yes. 


Mr. Mackenzie: For Mr. Callahan's information, it should be pointed 
out that this has been done by the union, the director and the research 


people. Mr. Watt was only informed recently that he was going to be delivering 
it. 


Mr. Watt: That is right. 


Mr. Callahan: I appreciate that. That is fine. We will wait and see 
what Canada has in effect. 


: Mr. Chairman: Have you been involved in any first-contract disputes 
in Quebec? 


Mr. Watt: No, sir, none. 

Mr. Chairman: You are strictly in Ontario. 

Mr. Watt: Yes. 

Mr. Chairman: Are there any other questions or comments for Mr. Watt? 


Thank you very much for coming before the committee. Your brief was not 
long but it gave a very broad brush and the conmittee appreciates it. 


Mr. Watt: Thank you, sir. Good day. 


Mr. Chairman: The next presenters, from the Ontario Public Service 
Employees Union, are not here yet. It is only 2:35 p.m. Let us adjourn until 
2:50 p.m. when they will probably be here. 


Mr. Brandt: I think that is a good idea. 


The committee recessed at 2:35 p.m. © 


a:58 p.m. 


Mr. Chairman: We will come to order. We have with us the Ontario 
Public Service Employees Union,in the persons of Sean Usher and Jim 
Onyschuk. We welcome you, gentlemen, and look forward to hearing your views. 


ONTARIO PUBLIC SERVICE EMPLOYEES UNION 


Mr. Usher: Thank you. I would like to say at the outset that 1 am 
presenting this brief on behalf of our president, James Clancy, and that Jim 
Onyschuk has done most of the background research for today's presentation. 


We would like to thank the standing committee on resources development 
for hearing our submission on Bill 65. The bill provides for what is called 
first-contract arbitration. The Ontario Public Service Employees Union 
bargaining units cover 96,000 workers and are made up of 73,000 signed-up 
members who are covered by three different pieces of labour relations 
legislation. The largest group in the Ontario public service numbers over 
9,500 members and comes under the Crown Employees Collective Bargaining Act. 


We also represent 11,000 members--and this sector of our union is 
growing in numbers--who are covered by the Ontario Labour Relations Act. These 
are groups that are primarily funded by the Ontario government and range from 
units of ambulance attendants to the Art Gallery of Ontario. 


OPSEU has some serious concerns with what this bill is supposed to 
resolve. While our experience is not as great as that of our industrial and 
union counterparts on first-contract strikes, we have had some costly strikes 
that might not have occurred had there been a first-contract arbitration 
provision in the act. 
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A classic strike which affected our members was that of the Art Gallery 
of Ontario. Here we encountered an employer who was determined to keep the 
union out. We ended up charging the employer with unfair labour practices and 
won our case. Had there been a first-contract arbitration provision, we feel 
certain this strike would not have been necessary. 


We are all familiar with other bitter strikes such as those at Artistic 
Woodworking, Radio Shack, Fleck Manufacturing and Dylex, among others. Would 
these battles have occurred had there been a provision for first-contract 
arbitration? On that, we can only speculate. 


At first, unions opposed first-contract arbitration. With some 
reluctance, unions now are beginning to see some benefit to an imposed 
settlement, especially in situations where an employer is determined to use a 
strike to defeat low-paid workers and their union. 


We welcome this piece of legislation with certain reservations. We would 
prefer that there be no need for such an act. We would prefer that all 
collective agreements were freely negotiated. A freely negotiated agreement 
means a great deal more than a legislated or arbitrated agreement. In fact, 
OPSEU has long fought to be free of certain legislative yokes which have 
limited our bargaining rights for those members in the Ontario public service. 
However, we recognize that the parties to a first collective agreement are by 
no means equal in power. This act goes a little way towards addressing the 
imbalance in power between management and labour. 


The reason for this act is somehow to compel a hard-nosed employer to 
bargain with a legally certified union. Such an employer will set out to break 
the will of a worker to have a union by forcing a strike. While the employer 
may suffer some hardships, he will not suffer the tremendous hardship a worker 
earning $5 or $6 an hour will suffer. In no way is it an equal contest. 


In these circumstances, the union is not prepared to abandon its 
striking workers. It simply cannot allow its members to fight on alone. 
Instead, it must pour valuable resources into what generally becomes a 
prolonged strike which may inconvenience the community. 


It is the employers who have the real power. They have the power to 
force a legally recognized bargaining unit to strike. With some degree of 
impunity, they can ignore a legally certified bargaining unit. Legislation 
gives the union side some limited means of redress. Even when a union wins a 
strike, the employer still has the power. The only difference is that the 
employer has been forced to reach an accommodation with the union on certain 
issues. Its powers have been partially limited. 


It is a fiction that labour legislation puts the parties on an equal 
adversarial footing. As long as the employer is allowed arbitrarily to 
exercise its residual rights, it can put into place changes not covered or 
anticipated in a collective agreement. This is power. The only power the union 
is left with is to try to negotiate changes to what the employer has 


implemented, and then the union is limited to when it can start this process. 


The employer side will argue that this procedure of first-contract 
arbitration is a threat to a system of free collective bargaining. They are 
right. However, the current system allows employers too much power. This act 
will compel an anti-union employer to do some serious bargaining. 
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In his book, Reconcilable Differences, Paul Weiler describes a typical 
situation that unions have faced, which illustrates why first-contract 
arbitration is necessary. He writes: 


"Let me tell a different first-contract story, one which has been 
experienced by any labour board. The union has organized and been certified 
against the continued opposition of the employer. In this hostile environment, 
its position is tenuous and the employer senses that. 


"The immediate employer tactic is to drag out negotiations, to talk only 
about the language and the structure of the agreement, and to refuse to put 
any monetary offer on the table until all of these details are settled (and 
these details the bulk of the employees find quite uninspiring). Meanwhile, 
members of management hint to the employees that they could get a substantial 
pay increase if only there were no union holding it up in the search for a 
collective agreement. The employees may become even more disenchanted when 
nothing is happening at their bargaining table, but other nonunion employees 
of their employer are granted generous wage increases at the regular time. 


"As I stated, in order to try to break that deadlock, the union must get 
a strike mandate, either to brandish at the table or actually to use. Given 
the natural turnover in the unit and the waning employee interest, this may be 
a bit of an effort. Often the employer tries to help the process along by 
looking for excuses to weed out union sympathizers through terminations and 
transfers of dubious legality, and then by careful screening in hiring 
replacements. 


"If, in fact, these tactics have worked and the union can get no strike 
mandate, the employer can safely exercise its legal right at the bargaining 
table to refuse to make any contract offer which a self-respecting union could 
accept. The employer just waits the union out until the decertification 
petition becomes timely. In effect, the employer may have lost a few 
skirmishes along the way, but eventually it has won the war against collective 
bargaining for its employees." 


It is this typical situation that Bill 65 will, we hope, prevent. The 
act, if properly worded, may partially address the imbalance in labour 
relations power, especially for fledgling bargaining units. 


Our major concerns are with subsections 40a(2) and 40a(15). We will 
focus our comments on these two subsections later. 


How first-contract arbitration is supposed to work: Paul Weiler writes 
at length on how similar legislation was enacted in British Columbia. 


"We came up with a device designed specifically for this type of 
dispute: 'first-contract arbitration.’ When the parties get locked into such a 
confrontation, when they both appear to have dug themselves into a pit from 
which they cannot extricate themselves, the labour board is given the legal 
authority to impose the terms of a binding collective agreement which will end 
the dispute and stabilize the situation for a period...." 


He goes on: "The immediate purpose is to put an end to the current 
dispute. That result, this provision does achieve very effectively. Probably 
that is a sufficient justification for it. We are talking about the type of 
labour dispute which has often deteriorated into an emotional and messy 
confrontation, in which the parties not only are inflicting disproportionate 
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harm on each other, totally out of line with the negotiating issues which 
divide them, but their willingness to escalate the dispute is drawing others 
into the melee--sympathizers, the police and public authorities, or 
third-party employers. First-contract arbitration is a sharp surgical 
instrument for lancing those running sores in the body of industrial 
relations: i... 


He goes on: "We were careful to hedge first-contract arbitration about 
with a number of restrictions: the procedure was available for only the first 
contract; the length of the contract could be for a maximm of only one year; 
referral from the Minister of Labour was required before the labour board 
could act (in order that the minister, who had access to the mediators in his 
department, could screen out any but the most serious cases for which the 
remedy was truly designed). 


"In the first couple of decisions issued by the British Columbia board 
under this section 70, we elaborated on the rationale of the legislative 
provision in order to make clear that the labour board could use the procedure 
only in the truly exceptional cases, such as those depicted above. And in 
fact, over the first five years of its existence, the board actually used that 
power to impose a first contract on an average of less than twice a year. 
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"But when we did write agreements against an anti-union employer, we 
made the compensation package rather generous. We stated quite forthrightly 
that that was what we were doing, in order to provide a disincentive to other 
employers adopting the kinds of tactics which would get them before the labour - 
board. There is no doubt in my mind about the impact of that policy. 
First-contract confrontations died out in the provincial jurisdiction in 
British Columbia. We did not experience the long, agonizing battles which have 
erupted in Ontario in the last few years.... 


"The mediators quickly got the message across that the parties 
(especially the employer) had better accept the reality of collective 
bargaining, had better engage in serious negotiations with the union, and be 
prepared to reach a decent compromise settlement. Otherwise the labour board 
would be invited in to write a contract that they would not find too palatable 
(and good management lawyers, who dislike that kind of confrontation as much 
as anyone, were able to echo those same thoughts and persuade their clients to 
do the same thing)." 


In a nutshell, first-contract arbitration is a system that can compel an 


anti-union employer to do some serious negotiating as opposed to trying to 
break a union. 


Where first-agreement arbitration exists: There are four jurisdictions 
where first-agreement arbitration exists. They are the federal jurisdiction, 
British Columbia, Manitoba and Quebec. Section 171.1 of the Canada Labour Code 
establishes that the Minister of Labour is given the discretion to direct the 
Canada Labour Relations Board to inquire into a first-agreement dispute. The 
board, if it considers it advisable, may settle the terms and conditions of 
the first collective agreement. The board may take into account the existence 
of bad-faith bargaining. Any imposed collective agreement shall be for a 
period of one year. 


The British Columbia Labour Code, sections 70, 71 and 72 are almost 
identical. 
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The Manitoba Labour Relations Act, section 75.1, is an amalgam of the 
other two approaches. The major items are that either party may apply to the 
Labour Relations Board to impose an agreement after certain preconditions are 
met, including the appointment of a conciliation officer. Upon such an 
application, the board has the option of proceeding directly to impose an 
agreement, or refer the matter back to the parties for a further 30 days. 
Should negotiations be unsuccessful after referral, the board must impose an 
agreement within a further 30-day period. The board must accept without 
amendment provisions agreed to in writing by the parties in imposing an 
agreement. Other terms that are fair and reasonable will be arrived at by the 
board taking into account evidence and representations submitted by both 
parties, comparative industry data and other matters the board considers of 
assistance. The agreement shall be for a one-year term commencing on the date 
the board settles the provisions. 


The Quebec Labour Code, sections 93.1 to 93.9 provides that in a 
first-agreement dispute, where conciliation has not been successful an 
application may be made to the Minister of Labour. The dispute may be 
referred, by the minister, to an ad hoc council of arbitration. The council 
may impose a collective agreement according to the bargaining conduct of the 
parties. The arbitration award shall be for no more than two years. 


What is significant in all other jurisdictions where there is 
first-contract arbitration is that accessibility is not based solely on a 
bad-faith test. 


‘ How has it worked? 


In British Columbia, where the law has been in place for more than 10 
years, its board received 34 applications. Twelve first contracts were 
imposed, 16 were voluntarily settled and six applications were rejected by the 
board. However, in most of the imposed contract situations there was no second 
contract forthcoming due to decertification. Weiler comments on this 
experience and draws some lessons. 


"Our experience with first-contract arbitration has left me more than a 
little sceptical of that thesis. By and large, these collective bargaining 
relationships did not mature. The unions were decertified after the expiry of 
the contract which we had imposed. These bargaining units tended to be small, 
employee turnover was high, the union was not able to retain or rebuild its 
support, and the employer remained hostile throughout the entire experience. | 
now believe that special conditions are needed if first-contract arbitration 
is to be able to reserve long-range collective bargaining against the efforts 
of a recalcitrant employer. The unit must be fairly sizeable, the union must 
retain a solid core of supporters who can act as an inside unit committee, and 
there should be a two-year agreement in which to engage in visible 
administration of the contract (that is, grieving discharges, seniority cases, 
and the like) in order to demonstrate the value of collective bargaining in 
action. Only in this way will the union have the footing it needs to survive 
the expiry of the first contract, when it must negotiate a renewal on its own. 


Yet perhaps surprisingly, first-contract arbitration was a great 
success in its broader preventive impact. We imposed very few agreements. In 
those that we did, by and large the transplant did not take. Collective 
bargaining did not survive the recovery period." 
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We agree that the term of a first-contract arbitration must be for two 
years. This would allow the parties time to reach an accord. 


In Manitoba, first-contract arbitration was enacted in 1982. Of 13 
applications to the minister only five contracts were imposed. Voluntary 
agreements were reached in five of the cases. One was rejected, one was 
withdrawn and one was pending. Federally, similar legislation has been in 
place since 1978. So far, the federal board has imposed four first contracts 
and refused to impose four others. The board has not kept data on how many 
imposed first contracts survived after the one-year first agreement expired. 


Quebec also has similar legislation. Of the 82 imposed contracts, more 
than half have been successfully renewed by collective bargaining. Two-year 
contracts are the norm in Quebec. 


We can conclude that an important factor in the success or failure of an 
agreement seems to be related to the term length of the imposed contract. 


Is subsection 40a(2) a bad-faith test for accessibility? The two key 
sections of this bill are subsections 40a(2) and 40a(15). Subsection 40a(2) 
has been characterized as a bad-faith test for accessibility. Subsection 
40a(15) establishes the boundaries for an imposed agreement. The remaining 
sections deal with standard administrative details secondary to the above two 
sections. Subsection 40a(2) begins with: 


"The board shall consider and make its decision on an application under 
subsection 1 within 30 days of receiving the application and it shall direct 
the settlement of a first collective agreement by arbitration where it appears 
to the board that collective bargaining has been frustrated because of...."' 


We have no quarrel with the 30-day time frame. We do, however, have some 
difficulty interpreting what the word "frustrated" means. This term can become 
the basis for questioning the right of a union to access this section. It 
could ironically become the basis to frustrate a union's attempts to apply 
this act. We recommend that this paragraph read: 


"The board shall consider and make its decision on an application under 
subsection 1 within 30 days of receiving the application and it shall direct 
the settlement of a first collective agreement by arbitration where no first 
collective agreement has been effected by the parties, and;...."' 


This would comprise the first test; that is, is this a first agreement 
or not? Subsection 40a(2) continues with clause 40a(2)(a) which reads, ''the 
refusal of the employer to recognize the bargaining authority of the trade 
TAO seeks oa 


The labour board has repeatedly stated that the refusal of the employer 
to recognize the bargaining authority of the union is bad-faith bargaining. 
This is a standard recognition provision and forms the basis for good-faith 
bargaining. Does the employer recognize the bargaining agent or not? There is 


lenty of case law interpreting what does constitute recognition of a 
argaining agent. 


We would rewrite clause 40a(2)(a) to read, "the respondent has breached 
section 1 5:"0r..-. 
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Clause 40a(2)(b) gives rise to interpretation problems that could deny 
accessibility to the act. It reads, ''the uncompromising nature of any 
bargaining position adopted by the respondent without reasonable 
justi Picautor, 0.7: 


This is another clause that will allow the employer off the hook. The 
board will have great difficulty applying this test. How would one distinguish 
the difference between tough bargaining and being unreasonable? As long as the 
employer can offer a semblance of a reason for taking an uncompromising stand, 
this test would not apply. On a wage matter, all an employer would have to say 
to qualify as reasonable would be: ''We do not have the funds to pay for an 
increase in wages, even though we would like to. Therefore, we are offering 
you nothing.'’ How reasonable can one be? There is nothing empowering the board 
to force an employer to open its book to determine whether the employer was 
indeed being unreasonable. Word of mouth would qualify as reasonable in such a 
case. 


The labour board has determined that when an employer imposes an 
uncompromising bargaining position without reasonable justification, it will 
be bargaining in bad faith. We would rewrite clause 40a(2)(b) to read, ''the 
respondent has failed to adopt fair and reasonable bargaining positions; 


OEs e's. 


We have faith in the board's capabilities in this area. Let the board 
determine whether someone has failed to adopt a fair and reasonable position 
as opposed to having to determine whether someone has failed to give a 
reasonable justification. 


Gistsden40n(2)iCo) and (d) read: 


'(c) the failure of the respondent to make reasonable efforts to 
conclude a collective agreement; or 


(d) any other reason the board considers relevant." 


Clause 40a(2)(c) is another standard test for bad-faith bargaining and 
would be redundant with our clause 40a(2) (a). We would rewrite this clause to 
read, "it appears to the board that the parties are unlikely to enter into a 
collective agreement within a reasonable period of time; or...." 


Here the test the board would make would be to determine whether a 
reasonable time had elapsed and the respondent was not negotiating in a fair 
and reasonable way. We have no quarrel with clause 40a(2)(d). Our reading of 
clauses 40a(2)(a) to (d) indicates that one would have to prove that an 
employer had acted in bad faith before a fledgling bargaining unit had access 
to a first-contract arbitration. This disturbs us given our experience with 
the delays encountered over bad-faith cases. 


Any time a union goes to the board to prove bad-faith bargaining, it may 
spend months, and in some cases years, before the labour board trying to prove 
its case while its members are out on strike. This situation is totally 
unacceptable. It benefits the employer who is trying to break a union, and 
frustrate workers who are trying to negotiate a collective agreement. iiethis 
legislation is designed to stop first-agreement strikes, it will fail to 
achieve this goal should the current wording remain. 
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We are proposing that bad-faith bargaining be but one basis for 
accessibility. We are also proposing that failure to adopt fair and reasonable 
positions, and when the parties are unlikely to enter into a collective 
agreement within a reasonable period of time, be the other grounds for 
accessibility. 


The parties then are free to prove to the board that either bad-faith 
bargaining occurred, or failure to adopt a fair and reasonable position 
occurred, or that in all probability the parties will not enter into an 
agreement within a reasonable time. The board is certainly experienced enough 
to determine whether any of those three situations has occurred. This then 
forms the basis for accessibility. 


When an employer has bargained in bad faith and breached any of clauses 
(a) through (c), a first contract shall be imposed. We question whether 
accessibility should be solely based on what, in effect, is a bad-faith test. 


Our proposal is in line with our union counterparts. We, like then, 
propose an alternative that does not mean open accessibility, nor does it mean 
that the bad-faith test is the sole basis for accessibility. Ours is a 
proposal that provides for easier and legitimate accessibility. 


We would like to refer you to the other jurisdictions that were 
mentioned on pages 7 and 8 of this brief. We have their experience, so the 
legislation here in Ontario should be an improvement on their legislation. 


We agree with the United Steelworkers of America when they stated dur ing 
their submission on February 27: 


"The test should not be bad-faith bargaining. It should be something 
less than bad-faith bargaining. We prefer open access. We are not going to get 
Open access. We understand that we are not going to get open access. We are 
not happy that we are not going to get open access, but we are realists and so 
we say, 'Give us something that is not the bad-faith-bargaining test and that 
is not open access. Give us something in the middle. ' 


"Our subsections (a), (b) and (c) are our attempt to get to the middle 
ground. This is a most reasonable position...and we cannot, for the life of 
us, understand why the Liberal Party and the honourable minister and his 
advisers and his deputy are trying to finesse the issue. We are not Silly. We 
do not underStand why they are trying to finesse the issue." 


Subsection 40a(15): Is it enough? Subsection 40a(15) deals with the 
criteria to be taken into account by the tribunal that is arbitrating a first 
agreement. It reads: 


"In arbitrating the settlement of a first collective agreement under 
this section, matters agreed to by the parties, in writing, shall be accepted 
without amendment and account may be taken of, 


(a) whether the parties have made reasonable efforts to reach a 
collective agreement; 


'‘(b) the terms and conditions of employment, if any, negotiated through 
collective bargaining for employees performing the same or similar functions 
in the same or similar circumstances as the employees in the bargaining unit; 
and 
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"(c) such other matters as the board or board of arbitration considers 
relevant to a fair and reasonable settlement." 


We agree with the first sentence of subsection 15. However, we question 
the phrase ''and account may be taken of.'' Surely the Ontario Labour Relations 
Board is competent in assessing both parties' positions and rendering an award 
based on the evidence. Our recommendation is that this section should read: 
"In arbitrating the settlement of a first collective agreement under this 
section, matters agreed by the parties in writing shall be accepted without 
amendment and account may be taken of all matters as the board or board of 
arbitration considers relevant to fair and reasonable terms and conditions of 
employment under collective agreements." 


The present wording of subsection 40a(15) would allow for the 
consideration of nonagreement wages and conditions. Our wording would allow 
the board to consider matters relevant to a fair and reasonable contract based 
on current collective agreements. 


If this act is to work then, there must be some form of compulsion to 
force the anti-union employer to reconsider its hard line. An imposed 
settlement based on freely negotiated agreements will cause the employer to 
think twice about its actions. There is no greater inducement to force a 
hard-line employer to the bargaining table than knowing that an imposed 
settlement would reflect union-based rates, benefits and conditions. An 
employer knowing this would certainly try to negotiate something less than the 
negotiated settlements. 


To compel an employer to negotiate an agreement with the union, the 
board must threaten the employer with better terms than he would have been 
forced to concede through bargaining. That is the lesson of Weiler. 


How to stonewall a first agreement: An anti-union employer knows that 
time is on his side and he can use the process to his advantage. 


Starting with the certification process, the employer can prolong the 
process by challenging the union through each step. It is normal for a 
certification to take four or five months from the time the worker signs a 
card to the date the union is legally certified. Only after that time does the 
bargaining commence. 
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Bargaining may take another five or six months, depending on how fast 
the employer wishes to bargain. It is only after such a lengthy period that 
the worker has some idea of whether there is going to be an agreement or 
whether he or she will have to strike. With this act, should bad faith be the 
only test, the process can be further extended by six months or more. With our 
proposal, we limit this final stage to a reasonable time frame. 


In conclusion, the proposed changes we make are not major ones. They do, 
however, allow for easier accessibility without having to prove bad-faith 
bargaining. We do not exclude bad faith as a test; it is simply one test. 
Should the current wording go through, the situation this bill was designed to 
resolve will be further frustrated. We ask this committee to consider that 
this government has created a good atmosphere for resolving problems and that 
this atmosphere continues. We ask that you make this legislation right in the 
first place, so we will not have to continue to do battle. 
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All this is respectfully submitted on behalf of the president of the 
Ontario Public Service Employees Union. 


Mr. Chairman: Thank you, Mr. Usher. A number of committee members 
have indicated an interest in asking you some questions. 


Mr. Callahan: I would like to go to page 15. First of all, I assume 
you view the wording that is now in the act proposed by the government as 
being simply bad faith. You do not view it as anything less than bad faith. 


Mr. Usher: That is true. 


Mr. Callahan: You would like to have open access, as would the 
United Steelworkers, but you realize, as the Steelworkers do, that is not 
likely to happen. You are proposing something very similar, if not almost 
identical, to what was proposed by the Steelworkers, to create something more 
than bad faith. 


Mr. Usher: Correct. 


Mr. Callahan: I presume your union would be content with a piece of 
legislation that contains access to arbitration that had as precedents to 
getting to arbitration something less than bad faith. You will have to bear 
with me--I am sure I am going to get guffaws from my colleagues--but if it 
turned out that in some way we could prove to you in a definitive way that the 
proposals outlined by the government in its bill, unchanged, constitute 
something less than bad faith, to me it follows that you would accept that. We 
have gone down the road..I have taken you to the brink. 


Mr. Gillies: Do not jump. 
Mr. Callahan: Obviously, that is the logical conclusion. 


Mr. Onyschuk: What we would like to hear from you is what you are 
referring to as something less than bad faith. 


Mr. Callahan: As I understand your brief and the briefs of many of 
the unions, they want automatic access. If they cannot have that, they do not 
want the bad-faith test, with which I think we are all in agreement, because 
the bad-faith test apparently did not work. You want something less than bad 
faith. I am saying to you that you people conclude that the provisions in the 
act as drafted now are just bad faith. 


Mr. Onyschuk: That is true. 


Mr. Callahan: If you were satisfied that the preconditions set out 
in the draft legislation, as now phrased or perhaps slightly amended, 
contained a test less than bad faith, you would be content with that, I gather. 


Mr. Onyschuk: We would be content provided the board had something 
it could hang its hat on if there were clauses in there that would allow the 
employer to weasel out of its obligation to negotiate in good faith. The crux 


of this act, its design and purpose, is to force an employer to negotiate in 
good faith. 


Mr. Callahan: I appreciate that, but as I read your brief, it seems 
to me that what you are saying is, ''Bad faith, no, something less than bad 
faith, yes, if we cannot get automatic access.'' I am not trying to trick you. 
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Mr. Onyschuk: I believe our counterparts in the United Auto Workers 
indirectly addressed this matter yesterday, although 1 was not present. I 
understand they looked at what is termed ''surface bargaining.'' If you are 
simply going through the steps without actually negotiating, but listening to 
the party and presenting a counterstatement, which is deemed to be surface 
bargaining, that could likewise qualify as something less than bad faith. 


We certainly do not want something along those lines. We want them to 
negotiate in a serious manner. Section 15 of this act provides that there be 
some form of compulsion, which we agree with, to force the employer to 
consider seriously that where you have some tests that the board has great 
experience in determining whether they should apply, if these tests are 
proved, in a sense, the employer could be penalized for not negotiating when 
it could have negotiated a lesser agreement if it had chosen to negotiate in 
good faith. 


Mr. Callahan: That is my next question. On page 15 you quote the 
United Steelworkers’ statement of February 27, saying, ''Give us something in 
the middle.'' If it is in the middle between bad faith and automatic access, 
you are happy with it. Is that right? 


Mr. Onyschuk: What constitutes "in the middle''? We have qualified 
what we see as in the middle, and it coincides exactly with what the 
Steelworkers see as in the middle. These are all testable matters. 


Mr. Callahan: This is Mr. Shell's amendment. That is because Mr. 
Shell, whom I respect, says that is the middle. If it turns out that what is 
here is in the middle, you would be agreeable to it, I gather. 


Mr. Onyschuk: What is here as in the middle also coincides with what 
is here as in the middle in Manitoba. The Manitoba experience should be looked 
at very seriously by this conmittee. If mistakes were made in other 
jurisdictions and weaknesses were found in their legislation, then this 
committee should be duty-bound to improve upon them. 


Mr. Callahan: One of the weaknesses in the Manitoba experience was 
the one year aS opposed to the two years. That had been corrected in the bill. 


Let me go on. I can understand your reluctance. The second point is on 
page 17 in your statement: ''There is no greater inducement to force a 
hard-line employer to the bargaining table than knowing that an imposed 
settlement would reflect union-based rates, benefits and conditions." 


I have asked this question of a couple of other witnesses with reference 
to the question of automatic access. The arbitrators might take that approach, 
but if automatic access was there, why would any union ever bother to try to 
negotiate an agreement collectively? I do not know whether that follows from 
that statement. 


Mr. Onyschuk: Some arbitrators might and some might not. It depends 
upon the perspective of each arbitrator. The point is that what the unions are 
negotiating reflects trends. For instance, a board sees trends that have an 
easy test. It can be reasonable in looking at what these trends are and say, 
‘Within reason, the high part of the trend is at $12 an hour and the low part 
of the trend is at $9 an hour, so we will give a middle.'' That is reasonable. 
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Everybody can read the signs. The data are available. Employers can read 
the signs and can determine whether they want to live with something between 
$9 and $12 an hour. Maybe $10 an hour would be something they could negotiate. 
The matter being negotiated is not prolonged, it does not impose on the 
community and it does not cause hardship. The contract is negotiated by this 
means. 


3:40 p.m: 
Mr. Callahan: Without arbitration. 


Mr. Onyschuk: Without arbitration. The point is that the current 
wording that we and the Steelworkers propose does provide something that is 
measurable. The parties can get an idea of what to expect if they go to an 
arbitrated settlement. They know roughly what to expect. 


Mr. Callahan: In the final analysis, what you are looking for is the 
middle line between bad faith and open access. 


Mr. Onyschuk: That is right. 


Mr. Gillies: Without wanting to go over it word by word, I 
appreciate your efforts to come up with some suggestions in that middle 
ground. That could be potentially very helpful to us in terms of section 2, 
but I did not see it as explicitly stated in your brief as in some others that 
your preference is definitely for open access. Is that correct? 


Mr. Onyschuk: Yes. 


Mr. Gillies: I want to discuss a couple of things. I do not suppose 
for a minute that you endorse every word that you quoted from Professor 
Weiler, but one thing in here jumped out at me because I would have expected 
you to disagree with it violently. That is on page 9 where he is saying that: 
Special conditions are needed if first-contract arbitration is to be able to 
reserve long-range collective bargaining. The unit must be fairly sizeable." 


We have had a number of unions in before us pointing out that most of 
the employers will be trying to organize at this point. What they will be 
trying to bring to a first agreement will be smaller, and the bargaining units 
will be smaller. We had an employer representative in this morning who made a 
case for exempting small businesses from this act. I think most of us feel 
that would not be possible, but I wonder if you would comment on what 
Professor Weiler had to say about that. 


Mr. Usher: I think he was referring co the conditions that currently 
exist and saying that the greater chance of success is with the larger units, 
etc., because of their staying power. We do not endorse that as a criterion. 
We are more than happy to endorse his suggestion of a two-year agreement 
because of the consequences, as we pointed out, where there is a two-year 
agreement situation in Quebec. There is a greater degree of success and, 
therefore, I think even Weiler would probably reassess that situation in the 
light of the two-year position. 


Mr. Gillies: So you include that as an observation as Opposed to a 
position. My feeling is that if the rest of the Labour Relations Act applies 
to any bargaining unit, no matter how small or large, it would be impossible 
to exempt any bargaining unit from this legislation. 
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I have one more question under section 15 as to whether the arbitrators 
should be comparing the case they have before them to other employers that are 
organized or not organized, or whether there is a collective agreement or not. 
You are quite definite that you feel the basis of comparison should only be 
with other organized employers. Why should the arbitrator not compare the case 
to all those other concerns, or a sample of those concerns that may be this 
employer's competition, regardless of whether they are organized? I have a 
problem with that one. 


Mr. Usher: As labour people we believe that people should be 


organized and have the right to be organized and, therefore, these are the 
people who are the fairest comparative in that situation. 


Mr. Gillies: Your feeling is that in such cases--and I am not saying 
it will happen very often--where the imposition of an agreement, based on 
comparison only with those organized companies, could be a definite economic 
hardship to a new company, the assumption is that the arbitrator would take 
that into account anyway. 


Mr. Usher: The people who have decided to organize obviously are 
organizing because they want to be compared with other situations of 
employment under collective agreements. It is logical that is what they are 
aspiring to and what they want to negotiate towards. 


Mr. Mackenzie: I want to go back for a moment to my colleague Mr. 
Callahan's favourite argument through all these hearings. He can correct me if 
I am-wrong. As I understand it, he is saying that everybody recognizes we are 
not likely to-get open access and wants something in between, and rather than 
changing the wording the government has given us in this current bill, some 
kind of a definitive judgement that says, ‘These words do not constitute bad 
faith,'' would satisfy what the union movement wants. 


My difficulty with that--and I would like to know what further comments 
you have--is that you can get that definitive statement or judgement, but 
every damned case that goes to the board is different. I am not sure if it 
would hold out on any one of them, let alone individual circumstances or 
situations. I think you would just be putting another step in but going 
through exactly the same procedure. 


However, if there could be a definitive statement from the board that 
these words are clearly meant--1 am not sure what that means, mind you--to 
indicate this is less than bad-faith bargaining, do you see any way that kind 
of statement would work? 


Mr. Onyschuk: We return to the question of what the exact wording 
would mean. You have to examine the wording in terms of whether it could be 
used as a means to frustrate the bargaining process further. That is where we 
have to be careful. There is wording out there that we have proposed and there 
are plenty of examples that can be applied. There is a lot of case law not 
only in Ontario but also in the rest of Canada, and much more case law in the 
United States that would assist us. | 


The board is made up of experienced people who refer to the various 
tests on a daily basis and have a rough idea of them. We have put in three 
basic tests, including bad faith. I am not saying bad faith should be thrown 
out the window. If you can prove bad faith has occurred, that should be a 
justification. We see the elements of surface bargaining as an element of bad 
faith. 
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We do have other tests, however, reasonable proposals. How reasonable is 
the employer? If the going rate is $10 an hour, everybody in the industry is 
getting $10 an hour and the employer is throwing in $5 an hour, obviously that 
is very unreasonable. That does not take much judgement. If the employer is 
offering $8.50, however, you are into a more difficult position in terms of 
interpreting whether that is reasonable. The criterion for reasonableness is 
based on what is out there in the field and what the current trends indicate. 


Mr. Callahan: What does that come under? Clause 40a(2)(c), ''the 
failure of the respondent to make reasonable efforts to conclude a collective 
agreement''? 


Mr. Onyschuk: An effort to conclude a collective agreement is 
different from what the positions are in terms of the actual proposals put 
forth. In this case, an effort would be the surface bargaining we referred to. 
They are going through some motions to indicate: "Yes, we are bargaining with 
you. We met you on days one, two and three. We heard your position. We told 
you we do not have the dough.'' That constitutes an example of surface 
bargaining. With the current wording, a committee would say, ''Yes, the 
employer was being reasonable."' The request of the union is thereby denied on 
the basis that you have not proved they were being unreasonable in that 
example. 


3307p em. 


If the position they took was: "We are offering you nothing. You have to 
accept our word that we have nothing in the account to pay,''-that would be a 
very unreasonable position. A board could look at that and say, ''Yes, the 
party, the respondent, the employer has put forth an unreasonable position." 
It cuts the other way too. If the union was asking for $15 an hour where $10 
was the norm and there was a downturn in the economy, obviously that likewise 
would be an unreasonable position. 


Mr. Mackenzie: In other words, what you want to see is what the 
wording is going to actually say in the legislation, as we would in any union 
when we negotiate a union contract. If you get stuck with something--and that 
is the problem we have had with bad faith--you want to know what the avenue is 
and what we are dealing with in the way of actual wording. 


Mr. Onyschuk: So long as the wording does not create problems. 
Remember, we are trying to solve problems, not create them. 


Mr. Mackenzie: That is exactly the problem I have. There is a 
general recognition--some agree less than others, but it comes from more than 
just the union side--that the wording we have here is very likely the worst of 
both worlds. What we are looking for is not just some kind of statement of 
principle like the preamble of the Labour Relations Act, which has not meant 
very much to us; it is the actual wording that is going to be able to resolve 
this kind of situation. | 


I want to raise another matter with you. I am not sure how aware you are 
of the British Columbia situation. I was pleased that you put the Weiler 
comments into your brief. I may have mentioned to the committee before that I 
was out in british Columbia for my union, the United Steelworkers of America, 
at the time of one of the very first imposed contract settlements. I forget 
whether it involved a small machine shop or a cable plant--it may have been a 
cable plant--but it was in the lower mainland. However, I recall the vibes 
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that went through both the union and business communities as a result of that 
settlement, because it was a little better than probably would have been 
negotiated in the normal course of events. 


While there have been many arguments over whether the BC experiment has 
been successful--based on figures, it does not look successful--the immediate 
reaction for the next couple of months that I was on this specific assignment 
was that there would be one hell of a lot fewer bitter first-contract 
confrontations and arbitrated settlements. That seemed to be the practice for 
quite some time thereafter. The impression, at least in the community--and 
this is something we cannot measure because we do not know--was that it had 
resulted in the parties sitting down and bargaining. That is one of the 
unknowns in the situation, but at the time it was widely seen as a result of 
what was either the first or second settlement that was imposed in British 
Columbia. 


The two-year training period is necessary. One of the ways of overcoming 
the lack of accord that Weiler talked about is the educational programs that 
are going on. Are they more extensive now in your union than they have been in 
some time, whether they involve steward training, collective bargaining or 
safety and health matters? 


Mr. Usher: Very much so. Mr. Onyschuk is responsible, by and large, 
for that total program, and the numbers attending are absolutely overwhelming. 
In fact, our next one-week course is more than doubly subscribed. That is a 
direct response to your comment in that regard. That is an important 
component. Weiler went on to say that the one-year imposition is less than 
desirable and that a two-year situation, as shown in the Quebec model, would 
tend to resolve that problem and would provide, as you have wisely counselled, 
the opportunity for that educational process to take place. 


Mr. Mackenzie: I think it is a general practice. I attend a lot of 
them, and I have never seen the extent of schools, weekends and sometimes 
week-long courses in all aspects of union administration and collective 
bargaining that are going on. With the United Steelworkers of America, the: 
United Auto Workers and the Canadian Union of Public Employees, there has been 
a substantial increase over anything they have ever done before. That is why 1 
was wondering how your union fits into the picture. 


Mr. Usher: There has been a vast increase. We have expanded the 
program to include two-week educational programs dealing with law, 
understanding the economy, political realities and political structures, 
including this process. : 


Mr. Mackenzie: Finally, do you really think there would be a misuse 
of the legislation were it to be totally open rather than having the access 
conditions that are set on it? The argument has been made by a number of 
unions that it should be given a totally open time frame. The obvious fear or 
counterside is that it would increase the chance of union organization or it 
would become the norm and there would be no more effective collective 
bargaining. What is your impression? 


Mr. Onyschuk: Of course, we would prefer completely open access. 
Mr. Mackenzie: Do you give any credibility to the arguments that are 


used against it, that it would do away with collective bargaining or lead to 
easier union organization? 
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Mr. Onyschuk: No. The board would determine whether the union was 
being reasonable in the circumstances, depending on the wording that is 
adopted. Again, some form of test would have to be applied. If it came to 
arbitration and you had the proposal, as we have on 15, obviously there would 
be some benefit for the union to apply constantly for this section of the act. 
However, it would also force the employer to do some serious bargaining in 
those kinds of circumstances. The easier the accessibility, the better it is 
in terms of redressing the imbalance of power that currently exists. 


No union goes out to bankrupt an employer. Unions are very reasonable in 
the positions they take. We do not see any problem there. The board would be 
the final determinant as to whether accessibility would apply in the given 
circumstance. 


Mr. Mackenzie: Most of the union presentations have made the 
argument that a contract you negotiate yourself is the best one. I presume 
that would be the view of the OPSEU as well. 


Mr. Usher: There is no question about it. That is the driving force 
behind any union that has self-respect. They would much prefer to negotiate a 
contract tailored to their own people than to have one imposed. We are much 
more delighted, even in a continuing situation beyond one year, when we have a 
negotiated settlement than an imposed one. 


Mr. Onyschuk: I can give one example, which you are probably 
familiar with. We recently had a community college strike, and the main issue 
they struck over was work load. The work load provision was initially an 
imposed provision. Year after year, the union was trying to fight to improve 
and change the wording of the clause that referred to work load. The employer 
took a hard line on it and finally forced the union to strike over that issue. 


We are not totally enamoured with the idea of imposed settlements. You 
can sometimes lose an imposed settlement. An arbitrator or a board may go down 
the middle in some cases and render a clause that both parties are not too 
happy with. It is not automatic that you are going to get what you want 
through arbitration. A negotiated settlement is something that parties live 
with. They know they have to live with it. 


Mr. D. R. Cooke: We very much appreciate your attempt to assist us 
in drafting this. I have a very quick question about clause 40a(2)(d), which 
you like as it is. Would you mind if we added the word "similar" so it would 
read "any other similar reason''? 





Mr. Onyschuk: What would you see as being similar? What would it 
refer to? 


Mr. D. R. Cooke: Similar to clauses (a) (b) and (c). 


Mr. Onyschuk: Clauses (a) (b) and (c) are bad-faith tests: so in a 
sense you are simply referring to something similar to a bad-faith test. I 
would think we would have some question about that. 


Mr. Gillies: For the sake of argument, suppose we adopted your 
position but left in (d) as a sort of basket clause, so that (a) (b) (c) were 
your provisions and (d) was the basket clause. What Mr. Cooke is getting at is 
just a change in clause (d) to make sure the arbitrator in looking at (d) is 


referring back to (a) (b) or (c) and not to just anything they pull out of the 
air. 


R-23 


4 p.m. 
Mr. Callahan: The statutory interpretation-- 
Inter jection: Ejusdem generis. 
Mr. Callahan: How does that go? What is that famous Latin phrase? 
Mr. D. R. Cooke: That is exactly what it meant. 
Mr. Callahan: Ejusdem generis. 


Mr. Onyschuk: It would allow greater flexibility given the fact that 
we have three bases for testing and this would allow for variability on that. 


Mr. D. R. Cooke: You do not mind our adding the word "similar," 
provided we use your (a) (b) and (c)? 


Mr. Onyschuk: Right. 


Mr. Callahan: Every time you add a word, you make it more confusing. 
You are better to leave the rules to apply. 


Mr. Gillies: We could leave it to the lawyers. 


Mr. Callahan: They would spend a year trying to figure out what 
''similar™ means. : 


Mr. South: It was very interesting getting the statistics from 
British Columbia in regard to what happened on second agreements after there 
was an imposed first agreement. Could we get similar statistics for Manitoba? 

Mr. Chairman: I am sorry? 

Mr. South: You were not listening. 

Mr. Chairman: You are absolutely right. 

Mr. South: Now that I have your attention-- 

Mr. Chairman: I was preoccupied for one moment. 

Mr. Ramsay: Do we have to listen to you too? 

Mr. South: Go to hell. 

Mr. Ramsay: We were kind enough to let you speak. 

Mr. South: As I say, I found the statistics we got in regard to BC 
and its experience in imposing first agreements very interesting. Could we get 
the same type of statistics for Manitoba? 

Mr. Chairman: We already have those. We have them for Quebec and 
Manitoba aS well as for the federal jurisdiction. You mean where there is 


first-contract legislation; right? 


Mr. South: Yes. 
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Mr. Chairman: When we get into clause-by-clause, we will lay out all 
the experiences from the other jurisdictions so we can have a reasoned debate. 


Mr. South: Thank you. 
Mr. Chairman: Which you may think has been missing until now. 
Mr. South: I was wondering. 


Mr. Brandt: I have a question with respect to the early part of your 
brief where you commented on the imbalance of power between management and 
unions. Earlier, we had a submission by the Canadian Federation of Independent 
Business which indicated that about 100 per cent of all new jobs are being 
created by small business, by definition those with fewer than 50 employees. 
They went on to say that an even higher percentage of all new jobs are being 
created by new employers who have no more than 20 employees on staff. 


In view of the fact that at some time many of those companies coming 
into the economy will be organized and confronted with first-contract 
arbitration of a kind that is being proposed to us, I wonder whether the 
statement you make in the early part of your brief is entirely valid, that 
there is this imbalance, which you suggest is totally on the management side. 


Would you not concede that there are situations--you paid no attention 
to them in your brief--where the balance of power might be on the other side 
and the management might be in an unfavourable position, considering that the 
management could consist of a single individual, without a battery of lawyers, 
usually underfunded, with a very small capital base and few resources, when 
confronted by an organizing effort? 


Mr. Onyschuk: It is usual in these kinds of situations that the 

balance of power is even more in the employer's hands, looking at it from an 
industrial relations perspective. The employer knows every employee and has a 
more intimate knowledge of what is going on. The employer can have a greater 
degree of control in weeding out the union activists. It is in the larger 
settings that the unions sometimes can get a foothold. That is one of the 
reasons the unions have found it difficult over the years to organize in the 
smaller units despite the horrific working conditions that may prevail. 


I am sure you are all familiar with some management programs entitled 
something like ''Keeping Your Company Union-Free."’ One of the premises of 
keeping your company union-free is that you create better working conditions, 
in effect substituting for much of what a union could put into that place; you 
create a good-faith relationship with your employees. 


I disagree with you. In a smaller potential bargaining unit situation, 
the employer has a greater degree of power, and not wholly in terms of the 
knowledge; there is the threat of letting a person go and the fact that they 
are usually low-paid employees who have no Savings they can fall back on in 
case it ever came to an economic test. In the larger areas, the employer 
probably would pay going rates to keep the union out. Workers may be a little 
more satisfied in that circumstance. Union organizers may not be found out as 
easily as in a smaller working situation. 


Mr. Taylor: Does that take into consideration the fact that the 
little employer and his wife have personally signed a guarantee with the bank, 
that he has a chattel mortgage on his furniture, his house, his car and 
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everything else and that he is under tremendous economic strain and just 
cannot afford to be out of business? 


The type of little business I have in mind may not be the type of little 
business you have in mind, but I can tell you that in small-town Ontario, in 
the part of the province I represent, we have a lot of little businesses where 
the employers are working darned hard and probably not even making minimum 
wage; if there is anything left over, they get it. 


When you talk about the balance of economic power and the intimidating 
factors, some of the situations that exist in little businesses may not be the 
type of situations you have in mind in terms of the economic clout of a fairly 
substantial corporation. I do not know whether Mr. Brandt had that kind of 
scenario in mind when he was talking about the balance of the power, but small 
business associations and others have talked in terms of the balance of power 
being predominantly in favour of the strong unions, the steelworkers, the auto 
workers and the teamsters, for example, where you could not compete, with them 
pouring in a million dollars and paying them a regular wage to stay out on the 
picket line. 


Mr. Onyschuk: You are operating under the assumption that a union in 
a small establishment is somehow going to drive it into bankruptcy. I am sure 
no union ever comes into force to drive an employer into bankruptcy. 


Mr. Taylor: I agree with that. But it could be part of the problem, 
and that is what is often intimidating to little employers. 


Mr. Brandt: The point 1 am trying to make relates to a sense of 
balance in looking to weigh the legislation too hard on one side or the other. 
The other statistic that troubled me somewhat in one of the earlier 
presentations we heard was that 50 per cent of all corporations in Canada, 
during the course of their lifetime, make no profit at all on a yearly basis. 
They may have a profitable year the year before or the year after; I 
understand all that-- 


Inter jection. 


Mr. Brandt: You could call it creative bookkeeping. The fact of the 
matter is that the government has a method of catching up with that creative 
bookkeeping; it is taxed in a different way. However, the statistical data 
show that 50 per cent of the corporations do not make money in a given year. 
You either accept the figure or you do not. It is not my figure. I am not 
presenting it as evidence that I have before the committee. It is evidence 
that has been presented to the committee. 


4:10 p.m. 


That being the case, I still feel some concern about the small employer 
you mentioned; the employee may not have any savings, may have been making $5 
an hour or whatever. I have had experience on occasion with the same sort of 
conditions my colleague Mr. Taylor pointed out, where a small employer may be 
making absolutely no money. The first few years of business, the early 
development years, are extremely difficult for the entrepreneur who is 
attempting to get something launched and off the ground. Usually the biggest 
problem is a lack of finances. 


That affects the owner-manager corporation. It affects the employees as 
well. I respect that. I understand that problem, but it is a reality that has 
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to be dealt with. We have to be very careful in whatever we do that the 
legislation does not backfire on us for the very sector of the economy that is 
creating virtually all of the jobs that are producing the wealth that we all 
need and look forward to sharing in some fashion, and that sector of the 
economy is not in some way injured by legislation that is not carefully 
thought out. That is my only point. 


Mr. Chairman: Mr. Usher and Mr. Onyschuk, thank you for your 
appearance before the committee. We appreciate your sharing your views with 
us. We have almost completed the hearing process now. We have one more day, at 
which point we will deal with the legislation on a clause-by-clause basis, so 
suggested amendments are helpful to the committee. Thank you very much. 


Mr. Usher: Thank you. We appreciate it. 


Mr. Brandt: There has been a massive spill of water that has 
occurred in this committee. I do not know whether it qualifies under the 
spills bill or not, but I think charges may be laid and are certainly in 
order. If we could, I would like to find out who the culprit was and identify 
him publicly so the Ministry of the Environment could lay the appropriate 
charges. 


Mr. Usher: I would like permission to intervene in this inquest 
because there was a (inaudible) that Mr. Brandt should have recognized before 
that and stamped out. 


Mr. Chairman: In view of Mr. Brandt's experience, he could proclaim 
the spills bill at this point. . 


Mr. Brandt: I am not the type who would tattle on a colleague. 
However, if Mr. Ramsay wants to own up to these evil deeds, it is entirely up 
to him. Mr. Callahan walked innocently back into this forum, anticipating that 
everything would be left in the manner in which he originally walked out of 
the room and found that was not the case at all. 


Mr. Chairman: We have covered that pressing matter. 
Inter jections. 


Mr. Chairman: Order. The next delegation is the Ontario Chamber of 


Commerce. The brief has been distributed and, depending on your view, it is a 
pink-tinged cover. 


Mr. Taylor: Mine is orange. 


Mr. Chairman: Yours is orange? 


With us are Doug Gray and Elaine Roscow from the Chamber. You can tell 
that we have been at this for some time. The conmittee is getting a little 
punchy. We are pleased you are here. We know the chamber represents a very 
wide spectrum of the business community out there. We are pleased you are with 
us today. 


ONTARIO CHAMBER OF COMMERCE 


, Mr. Gray: Thank you, Mr. Chairman. In order to clear up any 
remaining doubts about the observation about the colour of this document , 


perhaps we might agree that it could be considered to be salmon-coloured and 
put it to rest. 
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We are very grateful for the opportunity to be here and to be able to 
present our views on this piece of legislation that is now before the House. 
Before I touch briefly on the contents of the brief that has been handed to 
you, I might just expand somewhat on the observation the chairman made as we 
sat down with respect to the nature of the Chamber of Commerce itself, which 
is in fact mentioned in the covering letter just inside the cover page. 


The Chamber, as you may know, is an amalgamation of a large number of 
other types of organizations, mainly local chambers of commerce. As such, we 
do not speak for small business, we do not speak large business, we do not 
speak for any size of business in between; we speak for the very large 
cross-section of people with whom we are associated and we are associated in 
that fashion right across the province from top to bottom and from east to 
west. Perhaps we are a little bit different from some of the other bodies that 
have appeared before you and may do so in the future in that we attempt to 
speak as far as possible for the broad cross-section of the population that 
makes up our membership. 


The brief that we have given to you, to expand on the term itself, you 
will see is extremely brief in comparison with some of the others that you may 
have had the opportunity to peruse. This one is some three and a half pages in 
length. That is deliberate because we, in our own fashion, consider that the 
more succinctly one can make one's point, the more attention may be paid to 
it. Our experience has been that if you attempt to make the point in 50 pages, 
the main elements of your point may get lost in the translation. 


You will see from the document before you that we start off with what 
has always been the Chamber's position on legislation of this sort. I want to 
emphasize that the main position we take is one that has not changed to this 
day. In our view, legislation of this sort is umnecessary and 
counterproductive. 


In our submission, the introduction of this legislation will change the 
rules of the game to a very large degree and will make the exercise of 
collective bargaining something different from what it has been up until now. 
Up until now, the parties, and I use the term parties in the collective sense 
because I think it is important to recognize that the bargaining that has 
taken place up until now has been bargaining in the true sense of the word, in 
attempting to arrive at an agreement, are expected to arrive at their own 
agreement. 


While the legislation will contain within it provisions that will 
attempt to assist the parties in arriving at that agreement and in ensuring 
that they live up to their obligation to bargain in good faith, in the end the 
bargain that the parties are expected to make is their bargain. It is the 
bargain that they must live with and with the exception of some rare examples 
with which we are all familiar relating to health care institutions, police 
and firemen and so on, the parties in the private sector and most of the 
public sector are expected to make their own agreement and live with it. In 
our opinion, the introduction of this sort of legislation will change that 
expectation to a large degree. 


Having said that, we recognize the fact that as long this bill is being 
introduced, one way or another the Legislature, in all likelihood, will enact 
a bill containing provisions that deal with this subject. Recognizing that 
reality, we have made comments and will make some observations today on the 
terms of the bill as drafted. In that respect, I am looking at the bill that 
contains in it the proposed amendments that the Minister of Labour (Mr. Wrye) 
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has suggested. In our view, that bill as drafted does contain some fairly 
serious deficiencies and it is to those points that we directed our attention 
in our brief. I will simply highlight very briefly now, recognizing that you 
can all read what we have put on paper, and we then will be happy to answer 
any questions that any member of the committee may have for us. 


4:20 p.m. 


The first thing we mentioned in our brief, as you will see, is the 
observation that there is no definition in the act of what a first-collective 
agreement is. In our view that omission is unfortunate because it is important 
that the parties clearly understand the rules of the game. It would assist 
both the trade unions and employers, who must live under this act, to have any 
ambiguity clarified one way or the other. 


Be that as it may, we would also observe that if there is no definition 
of first-collective agreement, there may well be a number of situations that 
can come up, that indeed will come up, in which it will be undoubtedly 
contended that a first-collective agreement is an issue. Any rational third 
party would have difficulty accepting that some of these examples are really 
intended to be covered by the act. 


One example is the simple case of where one local of a trade union is 
replaced by another local of the same trade union. I doubt that anyone in the 
room would really expect that it was intended that result in a new 
first-collective agreement. It would then be covered by this act. 


. Nevertheless, since each local of a trade union in this province is 
considered to be a separate trade union in law, it is not inconceivable that 
technically speaking that situation would give rise to a new first-collective 
agreement and therefore be covered by this act. We have set out a couple of 
other examples, which we also submit would be difficult to conclude should be 
covered by this act. 


When all is said and done, we suggest that there be a definition of 
first-collective agreement that takes into account and covers what is really 
intended to be covered. What is really intended to be covered is the situation 
where defined bargaining or at least the great bulk of it is subject, for the 
first time, to some collective bargaining relationship. That is what the act 
is intended to aim at. We think that is something that ought to be clarified. 


The second point we make in the brief is to observe that the only 
conduct that the act, on the face of it, seeks to take into account is the 
conduct of the respondent and in one instance specifically, the conduct. of the 
employer. We are puzzled by that. It may well be inferred, and it may be a 
correct interpretation of the act as drafted, that the conduct of the 
applicant is irrelevant. 


To take the example of where trade union has engaged in the conduct that 
is listed in subsection 2, it would certainly be argued and it may well be 
right in law that the conduct of the union is simply irrelevant, and the fact 
that the union has failed to make reasonable efforts to conclude a collective 
agreement may well be immaterial. We suspect that is an oversight but in any 
event, we think that ought to be corrected and there ought to be a statement 
in the act, for which we have suggested some wording on page 2 of the brief, 
to take into account the conduct of the applicant. 
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I should point out that what we have done in the suggested wording is to 
simply adopt the threshold test or at least part of it as drafted. It would be 
our view if there were some different threshold test adopted, as we have 
suggested later on in the brief, really in fairness that ought to be the same 
conduct to which the applicant ought to be subjected. For example, if the 
threshold test was a bad-faith bargaining test, we would see our proposed 
wording on page 2 amended to cover bad-faith bargaining on the part of the 
applicant. 


We also have suggested, as you have seen, that we have some difficulty 
with the threshold test as it exists in the bill as drafted. We listened with 
interest to the discussion you had with the group that went before us. Quite 
unlike the group that went before us, we see the need for a threshold test. 
Indeed, we think this threshold test is not something that can be reasonably 
administered. In our view, to attempt to create something in between a 
bad-faith bargaining test and a hard-bargaining test is difficult, if not 
impossible. 


It is reasonably well accepted that it is legitimate for one party or 
the other to go to the wall on a matter of principle and still be engaging in 
good-faith bargaining. To take the opposite example, no one would say it was 
improper--and I certainly would not say it was improper--for a trade union to 
go to the wall on a matter of principle. Trade unions do it and have done so 
ever since trade unions came into existence. Indeed, most would say that is in 
large measure what the trade union movement is all about. 


If the employer simply will not give in on a particular issue the trade 
union considers to be fundamental, then the union has the right and obviously 
must continue to have the right to simply say, ‘We will impose economic 
sanctions for as long as it takes to get what we think is important for our 
membership.'' By the same token, it cannot be considered any more improper for 
the employer to say: ''That issue is one of serious importance for us and has 
grave implications for the conduct of our business. We will accept whatever 
economic sanctions you care to impose for as long as it takes." 


In that scenario as long as both parties are acting in good faith, I 
doubt that anyone would say that conduct, whether it be engaged in by the 
trade union or by the employer, is improper. In our opinion, this bill 
attempts to construct something in between that scenario and a bad-faith 
bargaining finding. Our opinion, simply put, is that we do not think there is 
a decision-making body anywhere that could rationally determine where that 
line falls. It is hard enough now to determine what constitutes bad-faith 
bargaining, let alone to try to construct a finding of where the line may fall 
for something in between legitimate hard bargaining and bad-faith bargaining. 


The board in this province has, through a long series and through years 
of developing its jurisprudence, come up with a standard so that | think both 
parties now understand reasonably well what constitutes bad-faith bargaining. 
In order for the parties to understand their obligations under the act, we 
think it is important that that standard be maintained and that the 
consequences that may flow from a finding of bad faith should flow only where 
that finding is made. 


4:30 p.m. 


The next issue that we have commented on is subsections 11 and 12 on 
page 3 of our brief. These subsections deal with the obligation to reinstate 
employees. We have no quarrel with the proposition that employees ought to be 
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reinstated when a strike is over, but we have difficulty with the way the 
provision is presently drafted, which might imply--not only might imply but 
does say--that all employees must be reinstated. The only exception to that is 
where the employer has discontinued all or part of the business so he no 
longer has persons engaged in performing that work. 


The difficulty with that is it does not take into account the situation 
where the employer has been economically damaged by the strike so that he 
simply has less work. If he has less work, we have difficulty understanding 
why he would have to recall 100 per cent of the employees. Again, that may 
simply be an oversight, but if it is, we hope that some consideration might be 
given to amending subsection 40a(12) in particular. 


Another subsection that we have difficulty with is the one that deals 
with criteria; that is subsection 40a(15). There was some discussion of that 
subject by the group that was here before us, and we listened with interest to 
that discussion. We think that any employer who does business in this province 
must of necessity do business with all other employers engaged in the same 
business, whether those employers are unionized, nonunionized or partially 
unionized. It would be very unfair, in our view, to require the arbitrator to 
consider only terms and conditions that have been negotiated through 
collective bargaining when, for example, the employer may operate in a sector 
that is very lightly unionized. That employer must compete with all the other 
employers, and surely the arbitrator must be able to take into account terms 
and conditions of employment that relate to all employers in that sector. 


Furthermore, we also think that the standard to be used, even if we look 
at collective bargaining, is other first collective agreements. Any 
employer--and any trade union, for that matter--that goes through the process 
of collective bargaining recognizes that the first collective agreement is a 
first step. The standard you use is to look at other collective agreements 
that have been bargained more recently in that sector rather than to look at 
something that may have been bargained over 25 years. 


The other subsection with which we have some difficulty is the duration 
provision. One year is a standard that is not unfamiliar in this country, and 
we think that one year is a more reasonable standard to use. It is very 
difficult with a newly unionized company to anticipate what the appropriate 
financial package ought to be in the second year. Most of us do not have 
crystal balls that go beyond what the next fiscal year may bring. To require 
an arbitrator to impose something that will run beyond that is, in our view, 
somewhat unrealistic. 


That is a very brief summary of our submissions. We would be happy to 


elaborate on any of them or to answer any questions that any of the members of 
the committee may have. 


The Vice-Chairman: Thank you very much for your presentation. A 
couple of the committee members have indicated their desire to engage you in 
questions. 


Mr. Gillies: Thank you for your presentation. It was brief, 
certainly, but you touched very succinctly on some of the most important 
issues that we have identified in the committee. 


If I could go through it with you, your first point I find rather 
intriguing. Frankly, it had not occurred to me that we would require a 
definition of what a first collective agreement is. I wonder whether you could 
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elaborate on that. I just assume that we are talking about the first contract 


signed between an employer and a new bargaining unit, but I may be missing 
something. 


Mr. Gray: Let us take the first example 1 have given in the brief. 
You have an agreement, let us say, between ABC company and XYZ trade union, 
Local 1500. Technically speaking, that is an agreement between that company 
and the trade union known as XYZ union, Local 1500. If through some process 
the identity of the union is changed from Local 1500 to Local 1501, 
technically that results in a new bargaining relationship between that company 
and a new trade union called XYZ union, Local 1501. 


Mr. Callahan: Excuse me. Are you suggesting that they have changed 
the corporate entity or the certification? 


Mr. Gray: No. I am talking about changing the trade union, just to 
use that example. The same thing may come up if you change the corporate 
entity. 


Let us just follow this example through. If this is a new bargaining 
relationship, then technically you may have a new first-collective-agreement 
set of negotiations between ABC company and XYZ union, Local 1501. I doubt 
that anyone would really think this is the kind of situation this act is aimed 
at, because in reality you still have the same trade union with a different 
name and you have the same company. 


Let me explain technically how it may happen. You may get a new trade 
union applying to the Ontario Labour Relations Board for bargaining rights, 
and that new trade union may be XYZ union, Local 1501. Technically the old 
union, Local 1500, has its bargaining rights terminated and the new union has 
a new certificate that says it is the bargaining agent. The same thing would 
happen if a group of employees decertified the union and that same union 
applied after a few months and was successful in being certifed again. Again I 
doubt that anyone would really think this is the kind of situation this act is 
aimed at, but technically you may have--in fact, I suspect you would have--a 
new first collective agreement. 


Mr. Gillies: In the case of a company changing ownership during the 
life of a contract, my understanding of the law is that the new owners then 
inherit that contract. 


Mr. Gray: That is right. 


Mr. Gillies: The points you have made about the bargaining unit 
changing-- 


Mr. Gray: The bargaining agent. 


Mr. Gillies: --the bargaining agent, pardon me--are interesting. I 
wonder whether our ministry representative would be able-- Mr. Failes, has 
that kind of situation been contemplated? What would your interpretation be? 


Mr. Failes: If you had a new union in there with a new agenda, if 
you want put it that way, a new set of bargaining goals, in effect there would 
be a new relationship. I do not know whether I would have very much trouble 
with applying the legislation in that case. They may have just as much 
difficulty getting that relationship started. 
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Mr. Gray: I have a good deal of trouble with that myself. 


Mr. Gillies: Yes. My problem with it is that this, to me, represents 
a fairly complicated and a fairly expensive procedure. I can foresee a 
situation now where a small business might have to go through it twice or 
three times in four or five years. Surely that is not what we are after. 


Mr. Taylor: As long as just one of the parties is a virgin party, 
presumably you will have a first contract. Is that it? Either one of the 
parties. 


Mr. Gray: That seems to be what the bill may say in the absence of a 
definition. But our main point is that, in the absence of a definition, we are 
all left wondering what the situation may be. 


Mr. Callahan: To follow up on that point, surely the purpose of this 
legislation, and the only need for it, is to address the difficulties that 
have been experienced in such problems as Radio Shack and in situations where 
the employer simply says: ''I do not care whether there is a union in here. We 
are not going to negotiate a collective agreement.'' If that is the atmosphere, 
or the evil, to address Mr. Taylor's concern always about the evil that this 
is addressing, surely you do not want to build into it some device by which an 
employer--or, for that matter, even a union--can play games. They could play 
games. It does not even have to be a different union; it could change its 
corporate entity. The company could change its corporate entity. 


Surely the specific object of the legislation is to assist employees who 
have attempted to bargain with an employer and who have been frustrated as a 
result of the acts of probably the employer, because that seems to be the 
nature of the actions that have occurred before. To put any type of 
technicalities in there is just creating a loophole through which this entire 
legislation could become a sham--I would think, anyway. 


4:40 p.m. 


Mr. Gray: I agree with you entirely, and the entire premise of our 
suggestion is to assist in preventing people from playing games, to use your 
term. We think that the way it is drafted now there is great potential for 
some people to play games. We are not suggesting that everybody would, but 
there is great potential for it. 


Mr. Callahan: Let us say the union got to arbitration and was in the 
midst of arbitration with XYZ company and it decided to change to XYY company. 
Are you suggesting that that ends the whole thing? 


Mr. Gray: I am sorry. I am not sure I-- 
Ms. E. J. Smith: The company could also play games. 
Mr. Callahan: The company changes its name. 


Mr. Gray: I have no difficulty with something that would prevent the 
company from playing games either; do not get me wrong. However, I think the 
situation you have raised, the case in which the company simply changes its 
corporate name, is already dealt with and the bargaining Tights are deemed to 
follow along automatically. I do not think that is something that needs to be 
looked at, although as a matter of principle we do not have any quarrel with 
your basic proposition that neither side should be able to play games. All I 
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am say ing is that the way it is drafted now there is a great potential for any 
trade union that so desires--and I am not suggesting that any necessarily 


Lael play games. We have suggested some ways in which those games may be 
played. 


Just to deal with the ministry representative's observation, I take 
issue with the proposition that if you simply have a change in the bargaining 
agent--and let us say it is a complete change im the bargaining agent, even 
where nobody is playing games; for example, if the United Auto Workers is 
displaced by the United Steelworkers of America, and I know that under the 
Canadian Labour Congress constitution that is a difficult proposition, but let 


assume it happens--1 just do not see why this legislation needs to apply to 
that. 


If you have a situation where the company has had a bargaining 
relationship with a strong trade union for many years and it happens to be 
replaced by another strong trade union, I do not see why this act needs to 
apply to that--or to any trade union, for that matter. 


The Vice-Chairman: Ms. Smith has a supplementary. I wonder whether 
Mr. Failes wants to expand on that any further. 


Mr. Failes: Two points. First of all, if it is a strong trade union, 
it is not very likely to be decertified. 


But quite apart from that, let us take a different situation. Let us 
suppose there is a sweetheart union. The employer voluntarily recognizes that 
union, he engages in a collective bargaining relationship for a number of 
years and the employees decide they want a real union. If we adopted your 
approach, those employees would not have access to this legislation. It would 
not be a first collective agreement. 


Mr. Mackenzie: That is one of the more effective weapons used. 1 
have run into it myself on more than one occasion. 


Mr. Gray: Except that, in law, whatever trade union is there is the 
bargaining agent for the employees. They have made the decision about what 
their bargaining agent ought to be, and in law that bargaining agent can only 
get bargaining rights if it qualifies under the act. If you have a sweetheart 
deal, the act in its own terms right now prohibits that union from being 
certified in the first place. We have to take the law as it is now and not 
speculate about what may or may not happen in funny cases. 


F Mr. Mackenzie: --all of the people for a union that was not really a 
union? 


Ms. E. J. Smith: It seems there is a valid point here. We are 
setting this legislation in place to deal with a new situation. That is the 
way I saw it, anyhow. 


Going through this when you first introduced it, I went through just 
quickly reacting to what I consider to be the intent. For example, if one 
local of a trade union replaces another, does it get it? No. If it is 
decertified, does it? Yes, because then you still have a company that maybe 
has refused to deal with unions and managed to succeed, and maybe it never has 
had a union agreement. Number three is that if one is displaced for another, 
you can get some pretty bitter interunion fights, and I do not think the 
company should get caught up in that. 
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Mr. Taylor: It is a virgin ground pregnant with possibilities. 


Ms. E. J. Smith: My reaction in reading it is that we were dealing 
with nonunion companies. If you are talking about sweetheart things and that 
sort of thing, it should be dealt with under the Labour Relations Act. I think 
this is simply addressing a new situation with a new union coming into a 
nonunionzed company and the rest should be addressed in the act. That is my 
reaction off the top of my head without further advice. I think we need 
clarification on this. 


Mr. Gillies: Mr. Chairman, I was trying to get the floor back. 
The Vice-Chairman: Go ahead, Mr. Gillies. 


Mr. Gillies: We are amending the Labour Relation Act here, so if 
there is a problem, I guess it could be addressed. As I read the successor 
tights section in the act now, if there is an amalgamation or a transfer of 
jurisdiction within the union, then that is already addressed in the act. I 
fail to see why the first-contract arbitration process should kick in in that 
instance. 


As Ms. Smith said, in the case of a decertification and another union 
coming in, and there is not a contract in effect, I can see some case being 
made for Bill 65 applying. I think the chamber has brought up a very good 
point. 


Ms.'Snith: .Yes. 


Mr. Gillies: I think most of us have a pretty specific idea about 
what this type of legislation is supposed to do. I do not believe it is 
intended to prolong game-playing on either side of the fence, such that the 
parties are going through this process a number of times. It is not what I see 
at all. 


Mr. Gray: I agree that there is a distinction in the case where 
there is a decertification, where there has never been a collective agreement, 
where after a year, let us say, the employees decertify and there never has 
been a collective agreement in that situation. If some other union or even the 
same union applies and gets certified again, then, sure, you are subject to a 
first collective agreement. 


If you have a case where, let us say, the company has been unionized for 
20 years and the employees one day--and I can give you an exact example, but I 
am not going to use any names--decide they want to have another union, one of 
the ways they can do it--and we all know these things happen--is to apply to 
decertify the incumbent union, and then very shortly after that, another union 
applies to be certified. I have one particular example in mind where two very 
strong unions, both members of the Canadian Labour Congress, were involved. It 
has happened many times before, but I think most of us will have difficulty 
accepting that it is really a first contract or a first collective agreement 


situation that this act ought to cover. Anyway, I think the point has been 
made. 


Mr. Gillies: I think it is an excellent point. 
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Mr. Callahan: With Mr. Taylor's very metaphoric terminology and some 
legalese, we can probably get the right answer, namely, "a virgin contract 
pregnant with possibilities." 


The Vice-Chairman: While on this point, I am going to ask the 
committee if it would like us to request from the Minister of Labour where 
this would kick in--Mr. Failes maybe has further clarification on this--before 
we do the clause by clause so that we feel we are on sound ground 
understanding it. 


Mr. Taylor: We have legal counsel with us now. Can we not get an 
opinion on that right now? 


Ms. Madisso: I would have to do the research and provide you with 
something on it. 


The Vice-Chairman: Is that the wish of the committee? 


Mr. Gillies: If the ministry could provide us with, let us say, six 
examples of what happens when it is a new this, it is a new that, bang, their 
interpretation, not this committee's, of what is supposed to happen, I would 
find that most helpful. 


The Vice-Chairman: All right. 
Mr. Gillies: Just moving along then. 
The Vice-Chairman: Continue, Mr. Gillies. 


Mr. Gillies: Thank you, Mr. Chairman. On getting into subsection 
40a(2), 1 certainly share your concern about the language in clauses (b) and 
(c) constantly referring to the respondent and his failure to bargain, etc. 
Your amendment would be one way to go about it. In view of the fact that in 
subsection 1 the language says, ‘either party may apply to the board to direct 
the settlement ,'' I wonder whether you could just use that same language in (b) 
and (c). I am not saying the committee will decide to keep (b) and (c) as they 
are anyway, but just to address this problem where it says "respondent ,'' you 
substitute the words "either party." 


4:50 p.m. 


Mr. Gray: I guess the point of our amendment is that we think there 
ought to be some penalty on the applicant if the applicant engages in the very 
kind of conduct the act is seeking to address. The only meaningful penalty 
would be for the application to be dismissed. I would feel more comfortable 
with the way we have phrased it than the way you have suggested simply for 
that reason. 


Mr. Gillies: Fair enough. 


Mr. Taylor: The way it is now the race would seem to be to the swift 
to determine who is the applicant and who is the respondent, to get the 
advantage. 


Mr. Gray: Sure. To use another example, if the company were to run 
off and apply under this act and the company had engaged in the conduct that 
the act seeks to cover, we do not see why the company should not have its 
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application dismissed. It would not prevent the union from applying itself, 
but we do not see why the company's application should not be thrown out. The 


same rule would apply if the union engaged in conduct that the act seeks to 
get at. 


Mr. Taylor: I have a further supplementary, if I may, seeing that 
everyone else has wormed into your time allotment, Mr. Gillies. 


The big problem or the guts of the bill is access. Is it automatic or is 
it something less than that? If it is less than that, is it something more 
than bad faith? I have listened to you and I think what you are say ing--please 
correct me if I am wrong--is that there is adequate jurisprudence in regard to 
bad faith at present, which would probably give the board sufficient latitude 
to cover whatever concerns we have without establishing a new piece of turf 
aM a new jurisprudence for something that is supposed to be not quite bad 

aith, but-- 


Mr. Gray: Something in between. 

Mr. Taylor: Something in between, yes. 

Mr. Gray: That is exactly our point. I think you have captured it. 
Ms. E. J. Smith: Except that is what the bill is trying to do. 


Mr. Gray: That is the difficulty we have with it because we do not 
think realistically it can be done. 


Mr. Taylor: I suppose jurisprudence is an evolutionary thing ina 
way as well, and that if there is to be an expanded territory, it should be 
through that jurisprudence of bad faith rather than trying to establish a new 
area. 


Mr. Gray: Yes. 


Mr. Mackenzie: That is coming from a lawyer. 


The Vice-Chairman: I hate to arbitrate between Tories, but I want to 
defend your rights, Mr. Gillies. 


Mr. Gillies: Actually, I was going to challenge you on that very 
point. I happen to believe there is a middle ground between bad faith and 
unfettered access and that we can find it. I just wonder whether you have had 
an opportunity to review any of the suggestions that have been made to the 
committee in the brief by the steelworkers or others who are searching for 
language that is certainly more definite and more workable than what we have 
here, but stops short of bad faith. 


I have some sympathy with the labour movement, their concern being they 


do not feel they are going to get many findings of bad faith, and they point 
to the Eaton's situation. 


Mr. Gray: I do not want to use the names of any organizations or any 
particular case. The example I used is one that I do not think any tribunal 
could sort out under this bill, where the employer or the trade union, for 
that matter, simply takes a stand on an issue of principle and says: "We feel 
very strongly about this. We are going to dig in our heels. That is the way it 


R-37 


is going to be, and you can strike until hell freezes over." This is something 
that happens in collective bargaining from time to time. 


Where does that leave us under this bill? Is that taking an 
uncompromising bargaining position without reasonable justification? 


MsVE seo.) Smith: Yes. 
Mr. Taylor: Do you say that, Ms. Smith? 
Ms. E. J. Smith: Yes. 


Mr. Taylor: Shame on you. You are in a political party without 
principles. 


Mr. Gray: If the union says to the company, "We want this particular 
thing and we are going to strike for ever to get it,;) sis thabetacine an 
uncompromising bargaining position without reasonable justification? I would 
challenge any trade union leader to say that contravenes this legislation. 
Trade unions in this province--and quite rightly so--have taken that kind of 
position since time immemorial. Yet I would find it difficult and I do not 
hear anyone saying that we are really seeking to impose a different standard 
on the employer than we would on the union. I use that example as one that I 
think any tribunal is going to have trouble with. 


In that example, does it amount to a failure to make reasonable efforts 
to conclude a collective agreement? 1 would be surprised if any trade union 
leader in this province would say that a union which took the position that it 
was going to obtain a particular concession, it was: going to strike for 
however long it took to get it, was failing to make reasonable efforts to 
conclude a collective agreement and was violating this act. I would be 
surprised if any trade union leader would say that. If any trade union would 
not say that, then I would take the position that we cannot go around imposing 
some different standard on the employer. That is where I take issue. 


Mr. Callahan: Would you think that a middle ground could be that it 
appears to the board that the parties are unlikely to enter into a collective 
agreement within a reasonable period of time in that situation? 


Mr. Gray: No. That is simply hard bargaining. If the union says, "We 
are going to get a dental plan for our employees in this company and we are 
going to strike for however long it takes to get it,'' then how can anybody say 
that is wrong? How can anybody say it is unlawful? How can anybody say some 
tribunal should step in and say it is going to force an agreement on these 
parties, simply because one of them has decided to take a stand on a matter of 
principle? 


Mr. Mackenzie: They are not going to do it ona dental plan but they 
might make it on a grievance procedure, which is fundamental to a union. 


Mr. Callahan: You are making a very excellent pitch for automatic 
access. 


Mr. Gray: Bad faith is at least a standard that the parties have 
come to understand more precisely over the last 25 years as to where the line 
has to be drawn. Since you have raised automatic access, let me deal with it 
quickly. All you are doing is changing the rules of the game even more 
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fundamentally and then it does not matter what the parties do in the 
bargaining process 


Mr. Callahan: They can just sit back and do nothing. 


Mr. Gray: They can just sit back and do nothing. One of them can 
wander off to the labour board and get the contract. If you want to destroy 
collective bargaining altogether in the province, do not have a threshold test. 


Ms. E. J. Smith: If it is bad faith, we do not need this bill. 
Mr. Gray: We agree with that. 

Ms. E. J. Smith: If that is your position-- 

Mr. Gray: We said that at the beginning of this brief. 

Ms. E. J. Smith: I realize that. 

Mr. Gray: We disagree with the bill. There is no doubt about it. 


Mr. Gillies: I will try to wrap this up. The points you made on 
subsections 40a(11), (12) and (15) are very well taken and you will be seeing 
some amendments from our party on those. On subsection 16, some of the 
delegations we have had before us feel very strongly about the two years in 
terms of cementing the relationship between a new bargaining unit and the 
company. Others feel it is long and inflexible. What do you think of the 
Ontario Mining Association's suggestion made to us today that it would be a 
period of at least one and no more than two years at the discretion of the 
arbitrator? 


Mr. Gray: We would like that better than the existing draft, but 
that invites the arbitrator to engage in the very kind of crystal-ball gazing 


for the second year, if he decides to impose one, that we think he should not 
do. 


Mr. Callahan: I think they are going on strike. They are both backed 
against the wall with an uncompromising situation. 


Mr. Vice-Chairman: I still have you on the list, Mr. Callahan. 


Mr. Callahan: I was going to address the time frame. From some of 
the briefs we have received on the experience in Manitoba, Quebec and British 
Columbia, it seems that those who have the one-year period have had very 
little success in negotiating a second collective agreement because there is 
not sufficient time to establish a relationship strong enough to withstand 
collective bargaining. 


Mr. Gray: That raises the question whether the consequences of a 
one-year period or a two-year period would make any difference. 1 do now know 
whether it would make any difference. I suspect it would not, but I do not 
really think one can tell from the evidence. 


Ms. E. J. Smith: May I ask a very uninformed question and for 
anyone's Opinion? We keep having British Columbia pointed at us one way Or 
another. In my unprofessional way I think of the BC situation as always being 
extreme, and that is why I have difficulty relating to statistics and so on 
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about BC. What we have is the BC agreement put forward by the union as an 
ideal and then to some extent we have management coming in and saying, ‘Look 


- 


at all the decertifications.'' I cannot help wondering if they are going to 
change the government in the meantime. 


I think of BC as being two extremes and us being somewhere in the 
middle; so 1 automatically block out anything said about BC. 


Mr. Taylor: You are in the middle all right. 

Mr. Gillies: I think you are wise to disregard it. 

Mr. Vice-Chairman: If there are no further questions, on behalf of 
the committee I would like to thank Mr. Gray and Ms. Roscow for presenting 


this brief to us today. 


Mr. Gray: Thank you, Mr. Chairman. 


The committee adjourned at 5:03 p.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Resuming consideration of Bill 65, An Act to amend the Labour Relations 
Act. 


Mr. Chairman: We have two presentations this morning, one at 10 and 
one at 12, and then Professor Weiler this afternoon. We have here today the 
people from the Ontario Federation of Labour. I think they understand that we 
have been holding public hearings on this bill. This is the last day of the 
public hearing process. When the Legislature comes back in a couple of weeks, 
we will deal with the clause-by-clause aspect of the bill to determine whether 
any amendments will be made. This is the windup of the public hearings today. 


We have with us Cliff Pilkey of the Ontario Federation of Labour, Hugh 
Peacock, who used to be a member of provincial parliament in a previous 
incarnation, and Sean O'Flynn, who is the secretary-treasurer of the OFL. 
Welcome, gentlemen, to the committee. We are pleased you are here. 


ONTARIO FEDERATION OF LABOUR 


Mr. Pilkey: We appreciate the opportunity to make a presentation to 

the standing committee on resources development. I do not have to remind you 
that this whole question of first-agreement legislation is one that has been 
discussed for some time. Finally, the government, in its wisdom, has seen the 
necessity to legislate first agreements. I guess we are not really making the 
case at all for first-agreement legislation. What we are talking about is the 
specifics of that legislation and how we perceive it impacting on the 
collective bargaining process in Ontario. 


First, it is absolutely essential that we have adequate first-agreement 
legislation. In our view, the bill, as it is formally presented, does not 
respond to the problem, the problem being negotiating first agreements and 
eliminating protracted strikes on first contracts. We want to respond to that 
problem. As I said, I do not believe the present legislation, as it is 
drafted, .would respond to that. 


One of the things we have said since this bill was introduced, and even 
prior to that, is that it makes little sense to have legislation that tracks 
bad-faith bargaining or, alternatively, uses bad-faith bargaining as a test 
before the legislation is applicable. It is a test which is so difficult you 
would have long periods of litigation in front of the Ontario Labour Relations 
Board, because I suspect very strongly that is where you would have to make 


e 


the case. Second, while this process is in effect, you could have the 


organization taking economic sanctions against the company or companies and 
you would not get a resolve for some time. 


R-2 


If one looks at some of the cases where the employer has been charged 
with bad-faith bargaining--not that one gets a collective bargaining 
agreement, but if one goes back and does some surveys and finds out what has 
happened at the Ontario Labour Relations Board--one will find there have been 
very long periods. While the present legislation does not talk about bad-faith 
bargaining per se, our advice has been that the tests under the present 
legislation will be equally as difficult as bad-faith bargaining itself. 


I guess we are going to continue with that legislation that takes us 
down this long road of litigation and strikes on first contracts, and I do not 
think that responds to anything. Let me tell you, my friends, what I think it 
does. 


If you are trying to put legislation in place that resolves what we 
consider a very difficult problem in the collective bargaining process and its 
first agreements, if we do not respond to it ina very positive way, the only 
thing you do is to poison the relationship between the parties. What you are 
trying to do is get a first agreement, have the parties begin to understand 
one another and work that through. We understand that. 


2: 20p.m. 


Hell, we have agreements with many corporations and companies in Ontario 
and, sure, sometimes they end in strikes, but at least there is a relationship 
there. There is an understanding. If you have first-agreement legislation that 
does not somehow respond to that telationship, then I do not think you have 
done anything. When the agreement opens up the second time around, you will 
have a very difficult problem negotiating that second contract. What you need . 
is a mechanism whereby there is not a great struggle that takes place in front 
of the board with all the recriminations that flow from it. 


The union has its people there, the company has its people there, and 
there are charges and countercharges against one another. All of a sudden, if 
they were not enemies before, it is damned sure they are now. You cannot have 
that. That is not part of the process. It has to be eliminated. You cannot 
have the long, protracted fights that take place in front of the boards or 
subsequently in the courts. 


Second, unless there is a process in place that is more amicable and 
gives greater access, you are also going to have first-agreement strikes. God, 
we have had our experience with them, my friends. In some of them it has been 
a disaster. I recall a little while ago standing on the steps of the Peel 
police headquarters in Brampton as a result of the police involvement in a 
strike situation there. Even in the city of Toronto, the police department 
understood the problem that exists out there and they have now provided 
full-time people. All they do is get themselves involved in strike situations 
and, more particularly, first-agreement strikes, which are damned difficult. 
They want to try to make that strike or economic sanction taken by the union 
more amicable but it is very difficult. As I said, you really poison the 
relationship. 


I firmly believe we have to have legislation that provides automatic 
access. I am not persuaded that the present government is prepared to go that 
far. Having said that, for God's sake, provide a piece of legislation that 
makes the test much simpler than bad faith bargaining. Let us get all this 
litigation behind us and not get into those protracted struggles in front of 
some tribunal, whether it is a court or a guasi-legal tribunal. Let us get a 
Sas of legislation that provides access without all the fights that take 
place. 
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I have also heard people say this first-agreement legislation would 
destroy the collective bargaining process. The people who are saying that are 
not the trade union leaders. We are prepared to take that risk. We do not want 
compulsory arbitration. We think the free collective bargaining process has 
been a useful instrument for working people in this country. We are not saying 
that you abandon that; we are saying let us get that first agreement behind us 
somehow. By the way, that will impact only a minority of agreements because my 
guess is that the collective bargaining process will resolve a number of those 
first agreements without going through the legislation. However, we have to 
respond to those very difficult ones. In the brief, we have alluded to some of 
those long, protracted, difficult struggles that have taken place. 


I do not think it is going to destroy or inhibit the collective 
bargaining process in any way. Let me give you an example, and I do not know 
if this is a perfect analogy. One could argue about that piece of 
legislation--and I have forgetten the bill number--on automatic checkoff. I 
remember when the government introduced that. Why? We were having great 
difficulties on first agreements because the company was saying, ''We are not 
going to give you first agreement because of union security.'"' 


The companies had known for a while that the unions were not prepared to 
sign a collective bargaining agreement unless they had decent union security. 
They knew that would take them into a strike, and also they got holier than 
thou and said, "We cannot have union security where it forces workers to pay 
union dues.'' We were not even talking about membership in the union. We were 
saying: "You pay your way. You get the benefits of the organization; you ought 
to contribute to it." 


The government of the day felt it ought to legislate it into existence 
and that would eliminate that as a fight for first agreements. 


It was sort of a tradeoff. We will tell you what it was. It was a couple 
of things, but I will only allude to one. The employer had a right to ask for 
a vote on the last offer its side had made. I am making that point because one 
could argue that this somehow impeded or stopped the collective bargaining 
process. We went along with that one, and I do not have to tell you, they have 
not won very many of them. Nevertheless, they have had the opportunity to 


terminate the collective bargaining process while this bill has gone on. 


Do not be taken in by the fact the collective bargaining process is not 
going to be operative. It is; it is alive and it will be well, and we do not 
have any problems. I do not know why these champions of the collective 
bargaining process, and all of them outside the labour movement, all of a 
sudden become champions of the collective bargaining process. It puzzles and 
amazes me that they begin to champion that. 


We need decent legislation that provides automatic access, but if it 
cannot be, then do not make it so god-damned onerous that we poison those 
relationships before they ever get off the ground. There is a much simpler 
process of access to the legislation. 


I do not know whether Mr. Peacock or Mr. O'Flynn want to say anything. 
Most of the things I have alluded to, and a lot more, are embodied in our 
presentation. I suggest members of the committee take a look at it at their 
leisure. I am not suggesting they read it at the moment. It makes the case for 
first-agreement legislation that is more palatable than the bill as it has 
been currently presented to the Legislature. 
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Mr. Peacock: Perhaps I can respond and answer questions, Mr. 
Chairman, rather than add anything. Mr. Pilkey has reviewed it. 


Mr. O'Flynn: The members should be careful about the kinds of 
amendments they make to the legislation because they have to be interpreted by 
the Ontario Labour Relations Board, which is already overburdened and 
backlogged with work. If you make this test difficult, such as bad-faith 
bargaining or anything like it, then the board as it is will not be able to 
cope with it. I speak from some experience at the board. 


10:30 a.m. 


Mr. Chairman: Thank you, gentlemen. You have put your finger on the 
issue with. which this committee will certainly have to grapple when we get to 
the amendment stage. 


Mr. Callahan: Mr. Pilkey, we have heard a lot of witnesses here who 
were pleading for open access, and you have reiterated that, but I think you 
are realistic enough to realize that is not the current atmosphere in which we 
are operating. I think access is really at the heart of this entire 
legislation. In addition to that, there is an atmosphere of political--I do 
not use that in a partisan way--good sense to maintain a balance within the 
labour community, employer-employee and union-employer. If you go too far one 
way, you are going immediately to exacerbate the reactiveness of those 
companies which have had a history of not wanting a union at all. Even though 
a union has been certified, they have done everything possible to avoid having 
that union receive its status to represent the employees. 


Against that background, if the access preconditions are such that it 
Swings the balance too far one way as opposed to the other and it is not a 
middle-of-the-line test, I suggest you are going to exacerbate the already hot 
condition of these companies that do not want a union to start off with. You 
may bring in some of the moderates who heretofore have tried to bargain 
collectively in a fair way because they are going to say, ''Here is the 
Legislature of Ontario swinging too far one way against us.'' I am sure you 
will agree, it is no simple task for this Legislature to come up with the 
tight recipe that will maintain the present effective and good labour code 
that we have in this province and not allow it to become one that is viewed as 
being swung to one side. 


Having said that and looking at the wording of the government's proposed 
bill, I ask you a number of questions. First, do 1 gather from what you are 
saying--1 think I am right in this--that the tests, the preconditions there, 
really are nothing more than bad faith? 


Mr. Pilkey: Right. That is our information from our legal people. 
Let me tell you how they are putting it to us. We will use the Eaton's strike 
as an example because it is a most recent one. They are saying the Eaton's 
strike would have been no different and the decision of the board no different 
fran what it was under this legislation or under subsection 40a(15) on 
bad-faith bargaining. 


Mr. Callahan: I saw in Mr. O'Flynn's brief that they gave you that 
advice. 1 think one has to recognize the background in which you get advice. I 
happen to belong to that revered profession and I could argue a point on both 
sides, and I hope as convincingly on both sides. That is the nature of the 
profession. We have heard statements here from lawyers who obviously represent 
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employers on a consistent basis. I believe, subject to my colleagues 
correcting me, that some of them have at least said that this is something 
less than bad faith. The conundrum is that you have two hired guns, and I 
suppose the only way you will find out the true answer is to have a shoot-out. 


Maybe we can avoid a shoot-out by getting some other person. We have had 
a lot of quotations from a number of people who have written about this 
subject. Mr. Weiler has been quoted on numerous occasions. I presume he is an 
expert in this field and that he has not just academic experience but a 
significant amount of practical experience. However, his writing and his 
opinions are normally held in high regard. Just so that I have it on the 
record, you are shaking your head, yes? 


Mr. Pilkey: Oh, yes. I do not have anything against Paul Weiler, but | 
let me tell you about Paul Weiler on this one. 1 have not talked to Paul about 
this, but I very strongly suspect that Weiler may want to defend the British 
Columbia legislation. He was the god-dammed author of it, so why would he not 
defend it? If Paul were sitting here, I would tell him, ‘My friend, you are 
suspect, Mr. Weiler.'' I know Paul well and I have great confidence in him. 


Mr. Callahan: I have no idea what he is going to say. 


Mr. Pilkey: I have no idea either, but if he is going to be 
defending that, as I say, he was the author of the BC legislation. That whole 
thing is all Weiler. 


Mr. Gillies: Interestingly enough though, in his book he is now 
_ citing deficiencies in the BC law. We had quotes yesterday. 


Mr. Pilkey: Oh, good. 


Mr. Callahan: As I understand it, the BC legislation calls upon the 
minister in his discretion to set this whole thing into process. You have to 
admit this legislation certainly goes a step further in that it is not a 
ministerial thing; it is part of the process. 


As to the crux of the wording, you have some concern and the various 
legal people have different opinions as to whether it is bad faith or less 
than bad faith. I am sure Mr. Mackenzie is going to ask the next question. I 
do not know what Mr. Weiler is going to say, but let us say he supports this 
wording as being less than bad faith. If there were some definitive way to get 
a decision from a higher court--and there is machinery for that under the 
Courts of Justice Act; the Lieutenant Governor can refer the proposed wording 
of the legislation to the Court of Appeal and it can make a definitive 
statement as to whether that comes within the framework of the previous 
definition of bad faith the Ontario Labour Relations Board has used to this 
point--if you had that, you would have a decision of the highest court of this 
land. If you had that--here comes the question--would you be content with the 
wording in the bill? 


Mr. Pilkey: No. 
Mr. Callahan: Somehow I thought you were going to say that. 


Mr. Pilkey: Our proposals respond to that very question, and I do 
not think we need to go into a court of law. Second, I have more 
confidence--God forbid; I am saying this--in the Legislature than I have in 
the courts. 
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Mr. Callahan: It is very kind of you to say that, but I thought the 
thrust of your statement to us, which is a valid thrust and one we have heard 
from other groups, and I might add, it will be the hallmark of this 
government--this sounds like a political announcement--that we have 
endeavoured, in reviewing and amending statutes, to take out of them the 
necessity for litigation, the necessity to bring in lawyers every time. 
colleagues in the profession will probably kill me for this, but that will be 
the hallmark of this government. 


Mr. Gillies: When did this start? 
Mr. Mackenzie: It was not with this bill. 
Mr. Gillies: Is this a new announcement? 


Mr. Callahan: Do not pay any attention to those people. They do not 
know what they are talking about. 


If you could get a definitive answer from a court under the Courts of 
Justice Act, I suggest you would eliminate a lot of this legal finagling at 
the board on both sides. If you adopt the proposal you have adopted, that of 
the steelworkers for a different wording, which I would suggest is different 
but not that much different, at least for a time--just as we are going to have 
under subsection 15(1) of the Charter of Rights--you are still going to have 
endless litigation until the Ontario Labour Relations Board comes down with a 
definitive statement or it goes to a higher court. 


Mr. Taylor: The government does not have the intestinal fortitude to 
come out from behind the barn and say it like it is. Either you are going one ~ 
way or the other. Either it is bad faith or something else. You will not say. 
You want to ride the two horses. 


10:40 a.m. 


Mr. Callahan: To respond to my colleague, we had guts at least to 


bring the legislation forward. We are prepared to put our position forward 
and-- 


Mr. Taylor: It is foolhardiness. 


Mr. Callahan: --not have a divided caucus that cannot decide which 
way is up. 


Inter jections. 
Mr. Callahan: In any event, I do not want to get terribly partisan. 


That is all I really have to say. Even if the Legislature adopts the 
steelworkers' proposal, you are into the same situation. I suggest you have 
not resolved it. 


Mr. Peacock: With respect, as the lawyers would say, the test is 
different. We do not want to have to go to a court to find out what the words 
in the bill, as it now reads, really mean. We want to ask this committee to 
write a bill that sets out whether there has to be a test, and heaven knows 
there,already is a very particular test the parties have to meet. Our 
preference in the Ontario Labour Relations Act would be to have permission to 
strike the day after the collective agreement expires. We do not have that. We 
could not get it. 
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Mr. Callahan: That is a different issue, though. 
Mr. Peacock: It is not a different issue because-- 
Mr. Callahan: That is the second collective agreement. 


Mr. Peacock: Mr. Callahan called for the balancing of interests. In 
the act there is already a balancing of interest in the postponement of the 
unions' right to strike. The public interest is very much a factor in that 
balancing. Unions simply cannot go on strike in this province once the 
agreement runs out. We would like to be able to set that deadline and operate 


at the bargaining table against that deadline, but conciliation must be sought 
and completed. 


What is wrong with that test? The ministry has said, ‘'You are not going 
to have the test of having gone through conciliation." The officer reports to 
the minister. At the outset of these hearings, the minister described the 
process he goes through in authorizing the release of the no-board report. 
There is a very careful evaluation made at that stage as to whether the 
parties are going to succeed in reaching an agreement. 


If the legislation requires us to go through one more hoop, surely the 
test should simply be whether or not the parties are likely to reach 
agreement. If that has to be determined by the Ontario Labour Relations Board, 
so be it, but write it in such a way that the decision of the board is 
protected from the courts. If the legislation says that in the opinion of the 
board the parties are unlikely to reach a collective agreement, you have a 
_ quasi-judicial decision to protect it from review. You move the process along. 
You do not get into the kind of stuff that we have just read about in the Visa 
strike. We had 16 days of picking over what one side said to the other. For 
heaven's sake, attempts were made to enter into evidence and argue who jostled 
whom on the picket line. Surely we do not want to bring the process of 
collective bargaining to that task. 


Mr. Callahan: In the conciliator's viewing of the whole process, for 
instance, has that worked to this point? Has it assisted in arriving at a test 
of bad faith at the Ontario Labour Relations Board? 


Mr. Peacock: It cannot be entered before the board. It is 
privileged. The parties cannot compel the attendance of the conciliator or the 
presentation of any notes the conciliation officer has made. 


The board is even striving to avoid the use of direct evidence. It will 
take statements from the representative of the employer or the trade union as 
to what was said at the table. If it has to get into the content of 
bargaining, the board simply does not want and the legislation forbids using 
the conciliator as a witness to the findings. A labour relations board has the 
capacity, as a conciliation officer does, to ask the parties: 'What are the 
issues? What have you done with those issues in the course of bargaining? You 
have gone through conciliation and there was some movement. You are at an 
impasse.'' Yes, we are at an impasse. What more is needed to move the parties 
to first agreement? 


Mr. Callahan: In the event there were to be no amendments, at least 
to clause G0a(2)(a) through clause 40a(2)(d), would you consider that 
implementation would be better than nothing? : 
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Mr. Pilkey: If they do that, we will oppose it most vehemently. 
Forget the god-damned legislation. We will continue the way we are. 


Mr. Callahan: You have answered the question. 


Mr. Pilkey: Forget it. 


Mr. Taylor: Since the election, this is simply an exercise in party 
politics the way this section is now written. 


Mr. Mackenzie: We do not need the worst of both worlds. 


Mr. Pilkey: That is right. We may as well continue to struggle out 
on the streets. : 


Mr. Taylor: The test is still bad-faith bargaining. 
Mr. Pilkey: It sure is. 


Mr. Gillies: Without wishing to be partisan, is that the note we 
started on this morning? 


Mr. Pilkey: Go ahead. I can understand that. 


Mr. Gillies: I want to ask you a couple of questions about your 
feelings on the steelworkers' amendment, which you have included in your brief. 


_ First, I assume what you are saying is that if you cannot get completely 
unfettered access, you will live with this; it is better than what is in the 
bill. 


Mr. Pilkey: That is right. 


Mr. Gillies: We are not doing it clause by clause for a while. I 
want to have a look at it, but I have a suspicion this amendment might be 
better than what is in here. As an individual member, I have an open mind on 
this, but I want to ask you-- 


Mr. Pierce: Which page is that on? 
Mr. Gillies: It is the steelworker's amendment, on page 10. 
Mr. Pilkey: It is page 10 of our submission. 


Mr. Mackenzie: It would not necessarily gO against the bill if we 
can get that changed. 


Mr. Chairman: Are we going to get a legal opinion? 


Mr. Gillies: There is one thing in here that we have talked about in 
the committee. I am looking at clause 40a(2)(b), and it is the same problem 
with subsection 40a(2) as in the bill. Is the onus on the board looking at the 
respondent? There is a feeling among some of us that it is sort of 
recriminatory. If the word "'respondent'' was out of there and replaced with 
"either party,'' would you have any problem, if the board, in cons idering 
clauses 40a(2)(a) to (d), looked at whether both parties had adopted fair and 
reasonable bargaining positions? At that point, it is not just looking at the 
other side. It is looking to make sure everybody is playing fair. Do you have 
any problem with that? 
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Mr. Callahan: It would be a show of clean hands. 
Mr. Gillies: Yes, no fault. 
-10:50 a.m. 


Mr. Pilkey: I appreciate where you are coming from. If you are 
looking at it from the unions' point of view, as an example, we put our 
position to the company. It is really not that position that is scrutinized. 
It is the response to it. That is what we are talking about here; that 
response is so negative. 


In other words, and I will use this to illustrate a point, if we 
organized in a feeder plant to the auto industry, there are innumerable 
contracts out there that reflect suppliers to the industry. We would make 
proposals to that plant that track the industry. We are not going to do any 
pioneering on a first agreement. We are going to try to get things that 
reflect the suppliers' side of the auto industry. 


If the response to that is much less than what we have in other 
agreements, then I think the board would have to say the respondent had failed 
to adopt a fair and reasonable bargaining position. I do not know why you 
would want to look particularly at the unions’ proposals. In my view, they are 
somewhat irrelevant. What we need to look at is the response to the proposals. 
Does that make sense? Is that a tough bargaining position? If it is a tough 
bargaining position, we understand that and 1 am sure the board would 
understand that. It may be absolute nonsense, as some of them have been. 


As a matter of fact, we go in there and Christ, they are coming back 
with concessions on a first contract. They dare paying less than they were. 
prior to the union. You know full well you are in for it in that case. The 
company does not even want a first agreement, and you usually end up with a 
long protracted strike. When you lose them, the whole question of the 
decertification process takes place. We are in a war. As I pointed out to you 
yesterday, some of those cases become a cause célébre for the labour movement. 
Jesus, all hell breaks loose in those situations. You are mobilizing the whole 
labour movement around a strike. 


I want to share with you the first one I was ever in, which was the 
Oshawa Times a number of years ago. It became a cause célébre for the 34 
people involved. Even the government saw fit to outlaw ex parte injunctions. 
That was the flow from the little strike that took place at the Oshawa Times. 
I will always remember it. That is what happens when we cannot reach a first 
agreement in these situations. They escalate. It is incredible how it happens, 
but it does. We ought to eliminate that. Damn it, we do not need that kind of 
thing in Ontario. 


Mr. Gillies: All 1 was getting at with respect to this suggested 
change is that to be consistent with the kind of philosophy you put forward 
with regard to section 15, with which I completely agree, as I think most of 


us do, you want as much as possible to take that recriminatory, backbiting, 
"you did this, so we did that" element out of here. 


Mr. Pilkey: Yes. 


Mr. Gillies: While I do not have a great deal of experience in these 
matters in terms of bargaining, I wondered if removing the word ''respondent"’ 
and putting in the words ‘either party'' would put everybody on a level table. 
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The arbitrator can look at it and say, "You have put forward this position, 
but, on the other hand, perhaps you should not have asked for that." I am 
asking, perhaps a bit naively, whether that would be better. 


Mr. Pilkey: Not at all, because it should not even be there. If you 
will allow us to go back a step, it is an invidious iielwetaaae that the board 
should be looking at these tests of fair and reasonable offers put out by one 
side or the other. Boards have always been reluctant to take a look at the 
content of bargaining, although they have had to look at it on occasion. In 
the Radio Shack situation, for instance, the content of the employer's 
position was a breach of section 15, the refusal to negotiate even a minimal 
union security provision of the checkoff. 


There has to be a test and it has to be kept as simple and 
straightforward as possible. When this language was put before you on February 
27, 1 am sure the aim the Steelworkers had in mind was to give the board the 
opportunity to make the simplest inquiry possible into the parties' position, 
as you suggest, rather than to try to find out who is to blame or who is at 
fault. I repeat that the real question is whether the parties are likely to 
succeed in getting agreement within the circumstances they bring to the board. 
If the answer is no, then public policy should not have any problems with 
moving to arbitration. 


Mr. Callahan: That position has been put forward to us by at least 
one, if not two or three, chamber of commerce witnesses. I suppose it avoids 
the race to the board, where the first person at the board becomes the 
respondent. Under that section, the respondents have the onus cast upon them 
to convince the board that they have adopted a fair and reasonable bargaining 
position. All that is being said by making the test “either-or" is that you do 
not have this race for the first person to get there so as not to bear the 
onus. That is the reason for it. 


In the light of that, do you see it as a reasonable position? I agree 
with you. As we have done with divorce, we have taken the question of who is 
right and who is wrong out of it; it is a question of determining fairness. 
That should be the test. In order to avoid the race to the board and one 
person bearing the onus of proof, would that not be reasonable? 


Mr. Peacock: Something like that now operates in conciliation. Mr. 
Pathe described the process on the first day of hearings and had reduced the 
time track to a few days. In practice, it does not operate like that. If you 
make an application to the minister for conciliation the day after you receive 
your certificate, you are probably going to be refused conciliation because it 
will be clear to the ministry that you have not made the effort to bargain. 
The parties are sent back to the table and some time goes by. They have to 
show they have made the effort, and then the application is filed again. 


I have certainly been in the position where the employer has rejected 
out of hand the proposal our side of the table has given them and said, "I 
cannot respond to this; it is preposterous."' Is that going to get you through 
the gate into arbitration? Probably not. Even though the response has not been 
reasonable, it may be that my putting forward that proposition is what was 
unreasonable and the board can test that. The board can look at the original 
proposition put forward by the union and say: "That was preposterous. The 
employer may not have responded but the employer could not answer the 
bargaining demand put forward by the union." That does not happen very often. 


Mr. Pilkey: Let us look at the reality. Usually when the union 
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submits its proposals, anything between them and the final conclusion is 
purely coincidental. They throw in everything but the kitchen sink, and I am 
being very candid. If somebody picked them up and said they were unreasonable, 
the reality is that the union is not married to those proposals. However, when 
employers say, ‘We are not going to give you anything more than you already 
have; that is it,'' or alternatively they are looking for concessions or 
cutbacks, you know full well they are not really responding to that. 


We will find that out, too. The union will go back, look at its 
proposals again and start to cut them down a bit. If the company has not moved 
from its position--maybe not to where the union wants it, but at least into 
another arena--you know full well it does not really matter what the hell 
proposals you have for the company. They are in a position to destroy the 
union. They do not want a union in their place, so they have taken a very 
anti-union position: They want us to get ourselves in a position where we have 
to strike and they hope the organization will be decertified. They are taking 
us tight down that road to where they want to take us. 


If we did have a first agreement, they might find that the union does 
not have horns coming out of its head and they might be able to work with the 
organization. I think they would find out it is not a bad thing at all and 
work with the organization. However, that takes a little time; it does not 
happen Sopa es That is why we are supporting the two-year proposition, as 
an example. If you looked at the proposals made by some unions, you would say 
they were outrageous. I remember Joe Davidson of the postal workers called for 
ane py cent increase. Everybody said: ''Are they crazy? What are they talking 
about ?"' 


Mr. D. R. Cooke: Are you saying that employers are more up front 
about it than unions? 


Mr. Pilkey: Maybe. 


biva.m: 


Mr. Callahan: To get back to the supplementary, Mr. Gillies is 
propos ing ety aah that was proposed by the chambers. It would read that, 
‘The respondent and/or the applicant failed to adopt a fair, reasonable 
bargaining position'' and avoid the rush to get into arbitration. You can 
appreciate that the person who is the respondent in that section, even as 
proposed by the Steelworkers, has the onus of proof because he is trying to 
prove something. 


Mr. Gillies: This may not be the case in practical terms, GLiitiak 
do not know. My impression is that with this language it is a race, as Mr. 
Callahan said. If I can get my application in first, then the board has to 
consider whether the other guy screwed up. It becomes an incentive to get your 
digs in first, as opposed to taking a more reasonable position. If that 
incentive is removed, it becomes a case of whichever party puts it before the 
board, they are going to be looking at both positions. 


Mr. O'Flynn: There seems to me to be a presumption here that there 
is an imbalance in favour of the employees in the act. 


Mr. Callahan: We are not suggesting that. 


Mr. Gillies: I did not mean to suggest that. 
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Mr. O'Flynn: I want to make the opposite point, that there is an 
imbalance and the balance at the moment favours the employer. If you look at 
the back of this brief, you will see the numbers and the size of the 
bargaining units that are in first-contract strikes and disagreements. Most of 
those units are very small. It is very difficult for workers to organize 
themselves so they can claim for themselves their rights under the Ontario 
Labour Relations Act. 


The power of the employer is so pervasive that the employees cannot get 
their rights. They cannot claim them; they cannot use them. The employer says: 
"No, go to hell. We are not going to give you a collective agreement under any 
circumstances.'' They do not say it like that because they know that would be 
bargaining in bad faith, but they act that way. 


Mr. Callahan: That was not the question we were addressing, but I 
appreciate what you are saying. That is not necessarily as-- 


Mr. Pilkey: Let me answer this one. Leave that one with us and we 
will respond to it in writing to the conmittee. 


Mr. Gillies: Okay. I thank you for that. 


I have one last question. The labour movement has been reasonably united 
in coming before this committee on most points in the bill, with one point in 
exception that I will ask you to clarify. The last thing any of us want is to 
be accused of misquoting you in the future. 


Most of the individual unions that have come forward have left the 
bottom line that they would still rather have ‘this as it is worded than the 
status quo. One other individual union and now the Ontario Federation of 
Labour have said to the committee that they would rather have nothing than 
this. I want to be absolutely clear that is your strongly held feeling. 


Mr. Pilkey: Yes. No question about it. If we have to tell Mr. Wrye 
and Mr. Peterson, we will do that too. Forget it. We will continue the fight 
out on the street; to hell with it. There is no sense in us going through 
that. Either we get some decent legislation that responds to a very critical 
problem that has existed out there for a long time, or we might as well 
continue on two fronts: first, on the street; and second, continue to go after 
the Legislature to provide a decent piece of legislation. We will keep up that 
fight to get them to respond. 


There is no use having a piece of legislation that is cosmetic in nature 
in terms of the access, and that is exactly what this is, my friend. I am not 
suggesting there are no points in the legislation that are good, but on the 
access part of it, it is too difficult a test. I am not a lawyer, my friend, 
and I have to consult with people from your profession. I am told that a 
number of them sat around and said that in the Eaton situation under this 
legislation, as opposed to bad-faith bargaining, the end result would have 
been exactly the same. 


If that is true, we might as well continue to try to advance legislation 
that is more in line with an attempt to resolve those first-agreement problems 
and also continue the struggle on the street. 


Mr. Gillies: In conclusion, tongue in cheek, I might say you are 
really supporting the Progressive Conservative position on this bill. We voted 
against it. We do not think it is a good piece of legislation and now we are 
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trying to improve it. The Liberals and New Democrats are so out to lunch on 
this bill that they even supported the first draft which you agree with us is 
absolutely-- 


Mr. O'Flynn: We hope you will vote for automatic access. You will 
find the NDP will support that and we will have no problem. 


Mr. Gillies: I am just being provocative. 


Mr. Chairman: The other way of putting it is that the PCs want 
direct action out on the streets. 


Mr. Taylor: Following up on this, Mr. Pilkey, om page 3 of your 
brief, you mention the role of the federation and its submission of brief 
after brief to successive Premiers, cabinets and Ministers of Labour, on the 
need to follow other Canadian provinces and the federal parliament. I presume 
that is in the implementation of first-contract legislation. Is that correct? 


Mr. Pilkey: Right. 


Mr. Taylor: Could you indicate the extent of that time frame in 
terms of your lobby for this legislation? 


Mr. Peacock: Yes. One of the earliest mentions of it in a formal way 
was in the 19/9 submission of the federation to the then Minister of Labour, 
Mr. Elgie. It was part of a submission that covered a number of issues we were 
seeking to change in the Labour Relations Act. 


Mr. Taylor: It would be from 1979 on. 


Mr. Peacock: It was raised prior to that. When you go back to 
strikes such as Tilco Plastics and the Oshawa Times, we had some struggles in 
the labour movement with the concept of first-agreement arbitration. Despite 
what Mr. Armstrong has said, it was not something we could embrace very 
easily, because we do not think a third party settles an agreement as well as 
the parties themselves. 


Mr. O'Flynn has’ been through that in his term as president of the 
Ontario Public Service Employees Union and knows full well what you often get 
at the hands of an arbitrator. No one knows the work place and the way an 
agreement has to be shaped better than the parties themselves do. It was 
through the experience of those very bitter strikes that we came to the 
conclusion that this is where we had to go. 


Mr. Taylor: In those submissions, did you indicate with any 
certitude the nature of the amendment? What I am grasping for here is whether 
the type of amendment that would be necessary to implement your submission was 
made clear. It is obvious from what you have said that this amendment does not 
do that. I am wondering how clear your position was made. I will follow up 
with whether any subsequent meetings with the present minister clarified your 
position in this regard. 


11:10 a.m. 


Mr. Peacock: To answer the first part of your question, not in the 
detail you see here today, but we left the Ministers of Labour in no doubt 
that if you sign a union membership application card, you get to sign a 
collective agreement, as B follows A. 
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That is what this Labour Relations Act is all about. It is not about 
whether the one party has the strength to win over the other and sign an 
agreement or not sign an agreement. If the submission has been made to you, 
and I am told it has been--I have not been able to check the record--one side 
or the other can bargain towards a no-contract result. That is not the case in 
this Labour Relations Act. That is a breach of section 15. 


You cannot bargain towards a no-contract result in Ontario. You must put 
your mind to bargaining a collective agreement. The preamble says it, section 
15 says it and case after case at the board has said it. You may take a very 
hard position, as Eaton's and other employers have done, and you may wind up 
getting an agreement on your terms, but you must bargain towards an agreement. 
That is what we say has to be accomplished by this amendment. 


Mr. Callahan: You are saying we have developed first-contract 
legislation because delay goes on and in the meantime the union can be 
decertified. That is the backdoor approach. 


Mr. Taylor: It strikes me that the legislation is somewhat 
hypocritical as currently drafted, in that it seems to embrace the concept of 
a mandated first contract. However, when you seek access to that, it is 
dissipated in very vague language that is tantamount to bad-faith bargaining. 
We end up with a legislative exercise in optics rather than an expression of 
goodwill in terms of your submissions. I do not know whether that is fair 
comment, but it strikes me as the end result. 


Mr. D. R. Cooke: I think not. 


Mr. Pilkey: I do not know whether it is a fair comment, Mr. Taylor, 
but I hope someone has it recorded. Anyway, if I can respond to when this 
thing came about, Mr. Peacock is absolutely right; I can assure you it was 
before 1979. It may be the first time our position appeared in writing some 
place. I remember some very long, tough debates on the question of whether we 
should go down that road. There were many who thought, "The moment we get 
first-agreement legislation, what follows is we get compulsory arbitration and 
there will be complete erosion of the collective bargaining process.'' That was 
the fear and it may be legitimate. 


In any event, we are prepared to take our chances. That is my argument 
with those people who say we are destroying the collective-bargaining process, 
those champions who never were in the labour movement in their lives. We are 
prepared to take our chances on that, but we need to have decent 


first-agreement peels eau not something that pretends we have it when we do 
not. We do not need that. 


Mr. Taylor: I am reading from what you are saying that you are 


making a sawoff in this legislation because you are really compromising a 
position of negotiated settlements, and that’ is that, as opposed to the 


introduction of the new concept of a mandated settlement that has really been 
foreign to the process. 


Mr. Peacock: It is just like being at the table, Mr. Taylor. The 
government is the employer and says: ‘This is what you are going to get. We 
are here making our offer or our proposal and you are the mediator. You are 
going to have considerable influence on what we wind up getting out of this 
process.'' In the political arena, it is no less a matter of negotiation. 


Mr. O'Flynn: I would like to keep it simple so that you do not 
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transport all the problems to the Ontario Labour Relations Board, which will | 
result in it becoming a greater legal bureaucracy than it is already. The 
things it has to adjudicate on should be simple so it does not have to spend 
weeks hearing evidence to decide which way it is going to come down. 


Mr. Taylor: I appreciate the minefields implicit in the section as 
currently drawn. 


Mr. Peacock: Please ask your staff to take you through the Visa 
centre decision of the Canada Labour Relations Board and you will see what the 
oad in Ontario and the parties are in for if this language of subsection 2 
stands. 


Mr. Taylor: Mr. Pilkey, would you care to amplify the dangers 
fraught in the acceptance of the legislation in terms of the adoption of the 
concept of imposed arbitration? Is this the thin edge of the wedge? Are there 
elements that really had to be balanced before you came down on the side of an 
imposed settlement? 


Mr. Pilkey: There certainly were. We had vehemently opposed 
compulsory arbitration. As you pointed out, this is between the parties, not 
some third element in the process. We do not want to go that route at all, but 
in this case of a first agreement we came to the conclusion that there was no 
other route to go. Because of the problems that existed in some very difficult 
talks that took place, we said, "Tet us advance that as a proposition that 
needs to be legislated.'' If you flip the coin over, we have said historically 
that all workers should have the right to strike and be able to take economic 
sanctions against their employer. 


You and I know that is not the case. There are groups of workers in this 
province who do not have the right to take any economic sanctions at all. We 
also know that by going that route some have benefited but the vast majority 
have not benefited. 


I will give you an an illustration of what I am talking about. Go to the 
contracts that municipal government employees have got through the years and 
bounce that off against the hospital workers. The municipal workers made more 
‘ progress through the free-collective-bargaining process than the hospital 
workers have done through the Hospitals Labour Disputes Arbitration Act. 


One can say, "That is very nice, but let us look at the police and 
firemen.'' It is true they have done much better through that process, but they 
are a smaller group than the others and somehow we need them in society. You 
close down a hospital and all hell breaks loose with the general public, but 
they are not paying the people in terms of the service they provide. They are 
not prepared to do that. They say it is awfully essential that we have those 
hospital workers in there, that we have to look after care for the physically 
handicapped, the sick and everyone else, but they are not paying them. If they 
had free-collective-bargaining rights, they would be paid decent compensation 
for the work they do, but they are being held back. 


The point I am trying to make is that we are on the side of free 
collective bargaining. Do not let anyone tell you that because we are calling 
for first-agreement legislation, somehow we want to inhibit that. All we want 
to do is get over the first hurdle because it has been so difficult and so 
tough with the protracted strikes and difficult litigation that go on. If it 
does not run counter, my friend, to the Labour Relations Act, it certainly 
does in spirit. When you read the preamble of that act that talks about 
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harmonious relationship between the parties--that is what it says--then 
something has to change to provide that, particularly on first agreements 
because the present legislation, Mr. Taylor, violates the spirit of that act. 


Mr. Taylor: Mr. Chairman, have I time to address-- 
Mr. Chairman: Mr. Pierce has been-- 


LL: 20 cam; 


Mr. Taylor: I am sorry. While I am on the subject, can I address a 
question to the point of access? The concept is not to do away with the 
ordinary process of negotiation, and of strike if necessary. 


Mr. Pilkey: Right. 


Mr. Taylor: Do you see the legislation as a vehicle that in most 
cases would eliminate the strike process, or do you see it coming in after a 
strike has not accomplished very much and then plugging into the process under 
the legislation to bring about arbitration? In other words, as a normal 
approach, would you exhaust the existing remedies, including strike, before 
accessing mandated arbitration? 


Mr. Pilkey: It is not necessary to have a strike, but I think we 
ought to go through the process of collective bargaining. It does not 
necessarily have to end up with a strike, and if it does, it ought not to be a 
long protracted one before you can access the legislation. 


I have been in this movement for a long time and I have seen the 
poisoned relationships that have taken place as a result of long protracted 
strikes, particularly on first agreements. Even when you are able finally to 
bring them to the point where you get an agreement, the relationship inside 
the plant between the employees and the management is god-damned cool and 
cold. That has to reflect on the company too. 


Mr. Taylor: The reason I raise this point is that it has been said 
the vehicle for arbitration might eliminate some or all of the normal process, 
so that you would jump straight to-- 


Mr. Pilkey: I violently disagree with that. I think what they are 
saying is damm nonsense. The trade union movement wants to negotiate 
collective-bargaining agreements, whether they are first, second, third, 
fourth or fifth; we want to negotiate an agreement. We do not want to go 
through some process we exercise without going through the 
collective-bargaining process. 


We have no faith and no confidence we are going to get a big deal on 
first agreements from a third party. We have had experience with third 
parties. We are not going to get it that way; we are going to get it through 
the collective-bargaining process. What we are saying is there are a number of 
occasions on first agreements where you cannot even get a 
collective-bargaining agreement of any kind or description. That ends up in a 
long protracted strike or decertification. 


We do not want to eliminate, in any sense of the word, the process or 
abuse the process. Let me give you an illustration of abuse. God, I remember 
this quite vividly. I think it was Bill 39. It was on occupational health and 


safety. What I am going to say is a perfect analogy. God, I remember the 
employers at those meetings-- 
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Mr. Peacock: Right in tnis room. 


Me. Pilkey: Rignt in this room, and in northern Ontario when I was 
there. Every employer was in here saying: "The moment you give them the right 
to refuse in the legislation, tney are going to abuse it. We are going to have 
all kinds of problems in the plants and the enterprises, and it will not have 
anything to do wita occupational health and safety. It will have a hell of a 
lot to do with other things. They will use the right to refuse to get their 
ends. 


Wnat nas happened? The reality is it nas not been abused at all. The 
facts are that even today when you talk to the employers wno were so 
vehemently opposed to tnat, they say: "You were right, Cliff. It did not 
happen." 


Mc. Taylor, I am suggesting tnat if tnis legislation gets put in place 
there will be no abuses of it either, that they will only use it wnen it is 
absolutely essential to get a collective-bargaining agreement. ‘They will make 
a substantial effort to do that through the collective bargaining process and 
not tnrough the legislation. I think they could do mucn better if tney could 
get an agreement through the normal process, as opposed to going this route. 


Mc. Pierce: Most of my questions have been answered, but the main 
question I had was the one Mr. Taylor just asked. I have asked that question 
on occasion of other representatives before us, tnat is, whether 
first-contract arbitration would come into effect prior to either a lockout or 
a strike. 


As you nave indicated in many instances today, the attitude towards good 
collective bargaining is a harmonious relationship between the two parties. We 
know taat breakdown happens very quickly in a first-contract strike. You are 
dealing witn a 55-45 split in many cases. Fifty-five per cent of the employees 
have signed certification cards and 45 per cent, for reasons only tney know, 
have refused to sign cards or have not signed them, so there is an automatic 
split in the oargaining unit. 


Mr. Peacock: We will be back on that one. 


Mc. Pierce: It would be great if you were required and could get /5 


per cent of the employees to sign the certification cards. You would be going 
in witn a muco stronger bargaining uait and mucn more power than you are with 
55 per cent. 


Mc. Peacock: Absolutely. 


Mr. Pierce: Somebody along the road has got it down to 55 per cent. 
I suppose some day we will end up with 51 per cent, one more than half. 


Mr. Peacock: If Mr. Pathe or Mr. Armstrong returns to your 
committee, 1 think you will find that the applications go in with 
substantially more than 55 per cent, on average. It is very likely Mr. Gillies 
would nave seen that during his term. 


Once woen I was a member of the House and Dalton Bales was the Minister 
of Labour, he came in and said, 'We are going to make it 65 per cent." I 
asked, 'Why is the minister raising it from 55 to 65?'' He said, 'Most of the 
applications are coming in witn well above 65 per cent." 
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Not long before that, the Minister of Transportation and Communications 
nad stood up and said, 'We are going to raise tne speed limit on Highway 401,"' 
which nad not long been open across the province. I forget the mileage. I 
guess it was from 60 to 70. I cannot think of miles any more. 


We asked, "Why are you raising it from 60 to 70?" He said, "We find that 
20 per cent of the drivers are exceeding tne limit now; so we will raise it 
another 10 miles an hour." Maybe the Minister of Labour went through the same 
thinking to get the applications for certification up by another 10 per cent. 


Mr. Taylor: You could bring down the number of lLawbreakers anyway . 
Mr. Callahan: I wish somebody could do that with the dollar. 

Mr. Peacock: That was not in too long. 

Mr. Pierce: Let us get back to the subject. 

Mr. Peacock: It came back down to 55. 

Mr. Gillies: Those were the days. 


Mr. Peacock: You will find that if a union is trying to put the 
icing on the cake by making an application to the board and calculating, "If 
we start a strike or are about to go om strike, let us see what we can get out 
of the arbitration process under this bill," the board is not going to give it 
access. ‘The board will say, "If you are that close to a settlement, go back 
and do it on your own." The union in that situation will not get access just 
to win what we would call the icing on the cake. It is not going to go on 
strike either for that marginal difference at tne end of the process. It will 
look at what is on the table and say, 'We will settle." 


Mc. Pierce: wnat I am saying is that when you are at that point of 
no return, it is strike now, lock out now by the employer or first-contract 
arbitration. Do you see first-contract arbitration coming into effect prior to 
the lockout or the strike actually happen ing ? 


Mr. Peacock: Certainly. If there is a fundamental issue at stake and 
the union does not nave the strength to strike the employer or the employer 
does not have the ability to take a strike, one side or the other will make 
the application to avoid the strike. 


Mc. Pierce: Qhe of the comments we got the other day was, 'We have 
to have the strike because everybody has to hurt a little bit before we are 
going to come to a conclusion." 


Mr. Pilkey: Is that not great? 


Mc. Pierce: That is an awful attitude in the process of collective 
bargaining, as far as I am concerned. 


Llis30rasm, 


Mines O' Flynn: Qe of the issues I saw in a first azreement, the issue 
on which there was a strike, was that the employer insisted tnat tne grievance 
procedure snould not apply to anyone being dismissed. The employer should have 
the right to dismiss anyone, provided it peddled him off at a certain rate. 
The union would not sign. Nb self-respecting union would Sign such a 
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collective agreement. They had a strike. There were about 15 employees. It 
collapsed after a couple of weeks. 


Tne union weat to tne board and asked for a declaration that this was 
bargaining in bad faith. The employer said, 'We were prepared to sign the 
collective agreement with that provision ia it."' The board was faced witn the 
decision, is that bargaining in bad faith or not? Those are the kinds of 
issues that first-contract agreements hang up on. 


Mr. Mackenzie: I think it is worth going back just for a second to 
the case Mr. Taylor imide. He has made it before, and I have never responded to 
it, namely, waether or not, fundamentally, you are changing a position of not 
agreeing witn compulsory arbitration. 


Speaking from a personal perspective, that nas been my position and a 
very strong one. I have had real reservations about compulsory arbitration. 
Tney might nave been a little less if I had come through the public sector, 
but I did not. It was the industrial sector that 1 came through. I have been 
the Labour critic for this caucus of ours since 1977. We had them before then, 
and I think it was about then that we first started really hearing about the 
possibility of first-contract legislation from tne labour movement. I do not 
think I endorsed the concept myself until about four or five years ago. 


I guess I did because of two or three things. First, 1 think we have to 
learn from experience and what goes on. Second, I saw damage being done, not 
only to the rights of workers but also to the public good. If an employer inade 
up his mind tnat was the route he was going, I saw not only the inability of 
the workers to get a contract and to achieve what the Labour Relations Act 
preamble says should happen, but also a real danger to the public good. 


I may nave made reference to one or two cases. I have been on picket 
lines and have had some small involvement in some of these first-contract 
disputes. Tne destruction of faith in our system hurts, particularly when 
there are a lot of women or ethnic people in new plants. I am telling you the 
truth wien I say I nave nad women on a picket line in a nasty first-contract 
situations start screaming and swearing at the police and then break down in 
sobs, saying that never in their lives had they done that before and never did 
they expect taney would be saying something like that. The system nad literally 
failed then. 


They saw the use of force the company could muster. They saw the use of 
security guards. They saw the use of police. ‘Ihey saw their inability to get a 
first agreement, in spite of what was an obvious management position. I think 
we were not only doing damage to the rights of workers, but also we were 
risking our wnole belief or faith in our ability to come up with a system that 
deals with these kinds of situations. 


I admit it is a small number of cases, but when you start threatening 


the public good as well as the rights of the workers--and 1 guess the two are 
intertwined--then I think it is time your position has to switch a bit. | will 


admit in my case it was pretty adamant. 
Mc. Taylor: It is nice to see you mellow, Bob. 


Mr. Mackenzie: It is not a question of mellowing. I still think the 
argument we have been given basically by tne union people--and I do not think 
they nave really been fully destroyed even py the management people--is that 
it does not make a hell of a lot of sense to try to settle it through a 
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third-party arbitrator. There are those situations, and we have not been able 
to deai with them. We have sure as nell raised tna over the Last few years, 
with the previous government and this one, and we have not peen able to com 
up with a method of dealing with then. 


I think this offers us the opportunity. Sure, we are going to have to 
live with it and find out. Maypve we will regret it. I do not happen to think 
so. Surely to goodness, do not give us a bill--and I guess this is my final 
plea to all members in this committee--that gives us the worst of poth worlds. 
Give us a bill that does allow the access. Otherwise, what tne hell are we 
doing with an issue that has caused a hell of a lot of hardship and really 
polarized some situations across this province? 


Mr. D. R. Cooke: I am just absorbing this love-in situation between 
the Progressive Conservative Party and big labour. 





Mc. Taylor: Tnat may be your interpretation of events. 


Mr. -D. R. Cooke: That is what I am trying to understand. I want to 
know from Mr. Taylor whether he agrees with ir. Gillies that subsection 40a(2) 
does not go far enough. I take it that is the position of Mr. Gillies, and he 
Said he was speaking for the wnole PC Party. Is that the reason the PC Party 
voted against this legislation? 





Mc. Taylor: Just a minute now. I have never been accused of lack of 
candour, to start off witn, but I do not think this is the forum for you to be 
interrogating mempers of the Legislature. Our party, as you know, voted 
against the legislation and we have been historically consistent in that. 


Mr. D. 2. Cooke: We are down here to find out way you did. 


Mr. Chairman: Mr. Cooke, when we get to the clause-by-clause debate, 
it will be a very interesting time to raise those kinds of questions. 


Mr. D. R. Cooke: I just got excited wnen I heard Mr. Taylor talking 
about hypocrisy. 


Mr. Chairman: Are there any other questions or comments by members? 
If not, Mr Peacock, Mr. Pilkey and Mr. O'Flynn, thank you very much for 
appearing before the comnittee. You have obviously provoked members, their 
interest at least-- 


Mr. Peacock: I hope we have assisted them too. 


Mr. Chairman: --and I hope that you have assisted us too. Thank you 
very much. 


Mr. Peacock: In tnat respect, may I leave with you a copy of the 
Canada Labour Relations Board decision on the Commerce Visa centre settlement? 


Mr. Chairman: Thanx you. 


Mr. Pilkey: Mc. Chairman, I want to thank you for the opportunity to 
make a presentation to the committee. We see this as a very important step in 
the wnole field of labour relations in Ontario and we are very happy that we 
had the opportunity to make a presentation here this morning. Thank you. 


Mr. Chairman: Thank you. The committee is recessed until 12 noon. 
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12:08 p.m. 


Mr. Chairman: The standing committee on resources development will 
come to order. We have with us now the Retail, Wholesale and Department Store 
Union. Welcome. Mr. Collins, we would be pleased if you would introduce your 
delegation and proceed. : 


RETAIL, WHOLESALE AND DEPARTMENT STORE UNION 


Mr. Collins: I have with me James K. Hayes, our counsel. Paul Kessig 
to my left is a business agent with the union and formerly was an employee of 
the Eaton's in St. Catharines. On my far left is Lynn Carson, who is a 
bargaining unit member at the Scarborough Eaton's store and is an employee of 
Eaton's at the moment. 


I am sure you have heard from a number of groups as to their desires 
concerning this bill and their reasons for amendments to it. First and 
foremost, we applaud the fact that consideration is being given to a bill of 
this nature. Some have referred to it as the Eaton's bill because the large 
and rather public dispute the Retail, Wholesale and Department Store Union had 
with Eaton's carried with it many of the reasons why we need legislation of 
this type. 


We are here today not to give you specific amendments but to talk about 
the history, as we understand it, and to give you some outline of what 
happened in a particular dispute, the Eaton's situation. From my point of 
view, I supervised the negotations for the union through the negotiating of 
all those collective agreements and I was a party, along with Mr. Hayes, our 
counsel, to all the problems and decisions that had to be made in that set of 
negotiations. 


Our union in Ontario represents some 20,000 employees in a large number 
of small operations in the service industry, the retail industry and the 
wholesale industry. On many occasions, we have gone through 
first-collective-agreement strikes. We have had some long strikes and what a 
lot of people perhaps would consider in a lot of ways to be far less 
significant disputes than the Eaton's situation. Over the past couple of 
years, we have probably had eight or 10 strikes caused by impasses in 
bargaining or an inability to get any kind of collective agreement with 
certain employers. 


In the Eatons' situation, I may be recounting things you already know as 
a result of press accounts of these issues, but I want to give you a view from 
our perspective. In spring 1984, there was a substantial organizing campaign 
at the Eaton's company and other department stores in Ontario. This effort 
came about not by planning but by accident; that is, all of a sudden people 
showed an interest in the Eaton's company. As you will recall, there was the 
historic element of the Brampton Eaton's store being organized during a period 
of eight days by some 85 per cent of the employees. There was an overwhelming 
desire, surprisingly enough to us, on the part of a number of employees to 
join the union. 


That blossomed over a period of about three months into 14 separate, 
successful certification applications before the board covering six stores. In 
virtually all, in most of those applications, the percentages of membership 
evidence that the union placed before the board were in the ranges of 80 per 
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cent, 85 per cent and 90 per cent, a situation very different from most that 
we face when we are getting certified at companies. There was overwhelming 
support. There were no petitions against the union in any of the applications. 
There was no contest in those terms. Subsequent to that, we had a number of 
other applications; we lost some votes and that sort of thing. 


Once certified, we gave the company notice to bargain and commenced 
bargaining with it in May 1984. It was the position of the union with the 
company that we would attempt to facilitate the bargaining process by getting 
the company to agree to consolidate and bargain at one table, either for one 
collective agreement or for a number of them, but at least to set up the 
negotiations so they were manageable. 


The idea of negotiating 14 collective agreements with one company at one 
time puts a number of time constraints on the negotiating process. We knew 
they were there and we attempted to get the company's agreement to that 
procedure. We were under no illusion about it being a difficult exercise. We 
were aware of the counsel for the company and the type of strategies it had 
developed in other sets of negotiations with us. It was the position of the 
company and its method of bargaining that it requested meeting at six separate 
stores in proceeding to try to negotiate a collective agreement. 


We submitted an identical collective agreement for all 14 bargaining 
units that was endorsed by the employees. We proceeded to meet in an attempt 
to negotiate, starting with the Brampton Eaton's store, which was the first to 
be certified. At those first meetings, the employer had its own bargaining 
team with the labour relations director of the company who sat in on all but 
one of the negotiations and directed all of them to the extent that there was 
very little discussion for any other members of his committee. 5 


In the practical sense of negotiating, I went through an exercise I had 
not gone through anywhere else with respect to attempts to talk us to death. 
For the first two meetings at the Brampton store, we reviewed our proposals 
for the company. With a list of questions in front of them, they 
systematically questioned us on every individual proposal put forward. We 
responded to them; that took approximately two days. 


They then came back for approximately another three days to review their 
verbal summary of what we had done. They then proceeded in each individual set 
of Deepa esas to do identically the same thing they had done in the first 
set of negotiations: the same questions to the same people to frustrate the 
process. ''Frustrate the process" is our term. The repetition occurred for 
approximately 13 bargaining sessions during a period that spanned five months. 
During that whole period and up until the five months was exhausted, at no 
time did we have any written response from the company on anything. At that 
point, it was evident to us that bargaining in the sense we have known it was 
not going to occur. 


We applied for conciliation to get some help from the ministry. The 
company attempted the same process through our conciliation meetings. It was 
not until we reached conciliation that we got any kind of written proposal 
from the company. The types of issues that were on the table were ones we had 
understood were, for all intents and purposes, illegal. The company attempted 
in some instances to change the certificates we had been granted. At no time 
prior to the strike at Eaton's did we get any wage schedules or 
Classifications from the company. In effect, it would have been impossible to 
settle a collective agreement without those things. It was not until two and a 
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half months into the strike that we received any proposal on wages or 
classifications from the company. The board noted that fact in its decisions, 


fabs suggested that because they did come that was fine, even though they were 
e. 


Throughout the negotiations the position the company took, spoke out on 
many times and reaffirmed in its testimony before the Ontario Labour Relations 
Board on bad-faith bargaining charges was that it was going to give no greater 
benefits to unionized chee than to nonunion employees. We took all that 
to the Ontario Labour Relations Board with bad-faith bargaining charges to try 
to show there was no way in the whole process that the company was going to 
ee us a collective agreement at that time, with issues we understood were 
illegal. 


There was the evidence of our repetitive meetings, our repetitive 
discussions and our inability to get a written proposal from the company. When 
we did, a number of things were missing that we had understood they were 
required by law to give us. With all that before the board, it still found 
there was no bad-faith bargaining. We had charged in several instances that 
they had frustrated the process and the board found they had not frustrated 
the process. 


It became clear at about that time in the negotiations that there was a 
decision laid down by the board in the Canada Trustco case regarding bad-faith 
bargaining, that the entire set of negotiations at Eaton's had been patterned 
after the set of negotiations at Canada Trustco, and that what was in front of 
us was a systematic attempt to frustrate any ability to get a collective 
agreement. That was condoned by the board in the Canada Trustco decision. 
Therefore, I presume they assumed it would be condoned in the Eaton's 
negotiations as well. 


At the point we went on strike, there were a number of outstanding 
issues, including clauses on the table from the company that the board found 
to be basically illegal; that is, that our members had no right to solicit 
membership on the premises of the company. However, in reviewing all that, the 
board found that all we were talking about was hard bargaining, that the 
company was not frustrating the process and that there was no bad-faith 
bargaining involved in these issues. 


Out of all of those discussions came much of the publicity surrounding a 
desire for first-contract legislation. It was difficult for us to prove before 
the board that there was no way we were going to get a collective agreement 
from Eaton's. 


The company took the position, even before the board, that it did not 
want to give anything to the union employees that the nonunion employees did 
not have. They got a successful decision from that board. We were ultimately 
forced to sign the collective agreement that was there and to put the people 
back to work. The irony of it all is that now we are back before the Ontario 
Labour Relations Board with charges, because starting some three months after 
we resolved that collective agreement, the company started to implement wage 
increases over and above the union contract to the nonunionized stores on 
seven different occasions. The position they had taken with us throughout the 
issue was, "We are not going to give you any more.'' Now we are in a position 
where more has been implemented throughout the company. The motivation of the 
company is evident; at least it was evident to us when these activities 
occurred. 
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On the settlement itself, some hard and fast decisions had to be made by 
the union and by the employees out on strike. There was an attempt to freeze 
us out beyond the six-month period. With the hiring of new employees in the 
stores and that sort of thing, it was our view that it was the intention of 
the company to go beyond the six months, get rid of the union and get rid of 
the employees as well. The employees made a decision to go back to work. We 
ratified the collective agreement and we put them back to work. 


The point of this discussion is that we saw two areas in the bargaining 
with Eaton's that, with the proposals you have in the bill, are of particular 
concern to us. First, there were tremendous time delays as a result of all the 
litigation we had to go through to prove bad-faith bargaining or to get any 
meetings with the company. Any system that is set up for first-contract 
arbitration that does not eliminate or tremendously reduce the opportunity for 
one side or the other to stall is going to be of little use to those of us 
caught in situations such as the one with Eaton's. 


As I have indicated, in the bad-faith bargaining charges, we continually 
charged the company with trying to frustrate the process. You have used such 
terms in the bill. If such terms end up in the final version of the bill, I 
really doubt they are going to be of any use to us. If we could not prove it 
in the Eaton's case, we will not be able to prove it anywhere. 


2202 pen. 


We need some kind of free access to an arbitration procedure. In 
negotiations such as those in the Eaton's case, where a whole new industry is 
being organized, we can expect without fail that we are going to have a large 
and significant dispute. If there are no alternatives for a group of employees 
who have sitting in front of them a collective agreement that has no wage 
schedules and classifications, has some illegal clauses and has alterations of 
the certificate that are not supposed to be brought to impasse by either the 
company or the union, what else is a group of employees or a union supposed to 
do other than to have a strike? When ee with those circumstances and 
without the free right of access to an alternative, there will be no 
alternatives but strikes. 


It is certainly a more difficult situation to deal with if, even faced 
with a strike, you have to litigate for months to gain access to that 


procedure. Eaton's was skilled.at keeping us through days of hearings before 
the board on all these issues. 


I can say from the personal position of having been in charge of that 
set of negotiations that had we had the option of access to first-contract 
arbitration, we would have chosen it. There was no illusion on the part of the 
union or the employees concerned that the strike action was somehow going to 
produce miraculous results in terms of a good, new collective agreement. We 
knew exactly what was happening. We were forced into those circumstances and 
in a lot of ways we knew what the eventual outcome would be, that if there 
were going to be any kind of collective agreement, we had to take the thing 
the full tilt in the hope that we would get some action by the Ontario Labour 
Relations Board on the bad-faith bargaining charges, or in the hope we would 
get some help from the public in coming to some reasonable and decent terms in 
the collective agreement. 


Anyone who is familiar with labour relations and collective agreements 
only has to look at the final collective agreement draft at Eaton's--and it is 
something we swallowed--to see that agreement is nowhere near the standards of 
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any industry at this time. It contains in it such novel ideas as the public 
image of employees being a factor in whether they get jobs and that sort of 
thing. We need an alternative system in these circumstances. 


We have a few short personal comments. I have brought employees to give 
you a personal reaction. They went through this for the first time. As 
professionals, we do it as a matter of living, but both the individuals here 
with me went through this exercise for the first time after having some common 
sense notions about what they were doing. They had quite a surprise. I will 
turn it over first to Lynn Carson for some comments. 


Mrs. Carson: Workers decide to join a union due to poor 
communication, unfair treatment and working conditions and the inability to 
challenge management decisions affecting the work place. The decision to go on 
strike arises when negotiations that have gone on for some months prove an 
exercise in futility. What alternative is there when a company does not want a 
union? They refuse to budge from their original position when negotiations 
begin, knowing full well that six months down the road, without a first 
contract, the employees will no longer have their jobs and the union will be 
busted. As a woman who personally participated in a long and bitter strike for 
a first contract, I can tell you that walking a picket line in the dead of 
winter was no picnic. 


First-contract legislation is needed in this province to protect workers 
from the likes of such companies, but having to prove bad-faith bargaining on 
the part of a company legally leaves that company holding all the cards and 
the employees with nothing. I would like to see legislation that would impose 
a first contract for a two-year term on parties when negotiations have totally 
broken down and working through conciliation proves the parties to be at a. 
complete impasse. This legislation is too late to help us but fair legislation 
will help restore our faith in the promise of Ontario. It has long given us a 
place to stand; it now has the opportunity to give us a place where we can 
truly grow. It is long overdue. 


Mr. Kessig: I was an employee of Eaton's up to August 1, 1985. I am 
now a working staff member of the Retail, Wholesale and Department Store 
Union, but two years ago I myself and the rest of the employees were not 
political or unionists, nor did we even know what the terms basically meant. 
We did our voting and it was an off-the-cuff thing. But we did recognize 
injustice and inequality in the store and we had been trying to change it 
internally but could never get anywhere. 


An example is a man can sell suits and make $30,000 a year and a woman 
can sell ladies suits and be lucky to make $12,500 because they will not do 


anything about this type of situation. Again, that is neither here nor there. 


When we brought in the union and it became certified by a majority, we 
were optimistic that things could change. We felt we would be dealing with a 
mature attitude from the company. Even though we did not expect anything to be 
a piece of cake, we thought we would be able to get along and things would 
improve. We were full of hope in this case. 


When we got to the table we realized that, bang, the first two or three 
sessions told the tale, and that is where it was. We were shocked; we just 
could not accept this fact. We had read the Labour Relations Act. We saw what 
the law stated and how it was supposed to be. The preamble talked about 
harmonious relations between the employer and employees. The government was 
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Saying to us that this was the way it should be, but we were not seeing any of 
this fall into line whatsoever. 


We went along with the process with hope in our hearts that things would 
change. We went for the conciliation aspect. When things turned bad, we 
realized that things were not going well. We thought the bad-faith bargaining 
charge was a hope that would help us. We ended up on strike. 


Believe me, when you see women in their 40s, 50s and 60s out there with 
the ice forming against their backs and they look like statues, it is 
something else. When you know that women are out there shovelling sidewalks to 
put food on the table, that was one end of the spectrum. On the other, you had 
people in better situations who were giving all their strike pay back in to 
help those who did not have it. There was a lot of that going on, too. I could 
go on for hours on that, but I will not. 


When the mediation process came along, we thought, "Gee, according to 
the Labour Relations Act, maybe things will improve in this situation." Then 
came the blow that hurt all of us deeply. This was the result of the bad-faith 
bargaining charges given in the decision by Mr. Springate. What really 
hurt--and I mean this sincerely--was when he made reference to putting aside a 
moral issue, putting aside a fairness issue, that there was only hard 
bargaining, not bad-faith bargaining. 


I was always led to believe that bargaining in general was a moral 
issue, a fairness issue. How you could take those two parts out of it and 
leave this hard-bargaining attitude I still do not understand to this day, and 
to this day I, along with the other employees, do not accept it, either. 


There is no need for suffering to this extent, and if legislation had 
been in place to eliminate this and to bring the parties together, it would 
have prevented an awful lot of suffering. 


We went back to work to save our jobs, and to save our jobs only. One 
thing I want to make very clear is the fact that the employees do not consider 
that they have even a first contract. They accepted a piece of paper to save 
their jobs and nothing more. We are still waiting for our first contract. I 
realize this will have nothing to do with that, but in our hearts and minds 
that is where we are coming from. We just got our jobs back; we did not get 
any more. As far as I am concerned, we look at all types of justice presented 
right now with a bit of a jaundiced eye and we are as sceptical as we were two 
years ago. 


I hope that with proper legislation, first-contract legislation, this 
can change and nobody else, as Lynn says, will have to go through what we have 
gone through. That is what I personally feel about it, and I thank you for 
your time. 


Mr. Chairman: Thank you, Mr. Kessig. Is there anyone else? 
Mr. Collins: I will turn it over to our counsel. 


12330 p.m: 


Mr. Hayes: Mr. Chairman and members, I would like to make a few 
comments. I know that you are gathered at the end of a long process and that 
many of the comments I will make will have been heard before, but I will make 
them as brief as I can. 
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I speak to you as someone who has acted as counsel for this union 
throughout the entire Eaton's dispute, but I also speak to you as someone who 
has acted through the bad-faith bargaining cases at Radio Shack, Fotomat and 
Irwin Toy. More recently, I myself and members of my firm have been acting at 
Super Plastics and Graham Cable. All of these names have been repeated from 
time to time during the course of these hearings. 


During the last eight years I have dealt with employees in all of those 
disputes and have seen the avoidable suffering of persons who were dragged out 
on strike, in heat and in cold, in disputes that should never have gone that 
far. Some of those disputes have happy, somewhat happy or partly happy 
endings; in others the story is yet to be told. 


Perhaps I could put in context, from a lawyer's point of view, some of 
the real concerns of the trade union movement are about access. As you have 
all learned long before now, it is very difficult to prove hard bargaining, 
which the board says is lawful, and to distinguish it from surface bargaining, 
which the board says is unlawful. 


It is fair to say that in the last couple of years the Canada Trust and 
Eaton's cases--and, more recently, another Radio Shack case--are illustrative 
of the board taking what would be described as a more laissez-faire approach 
than it had taken a few years before that. 


While the board says that theoretically surface bargaining is illegal 
bargaining--you will find words of that type in the original, seminal Radio 
Shack award--it is now very difficult, it appears, to lead evidence that 
proves motive. If someone is skilful, it is very difficult to prove that he is 
_ unlawfully motivated. . | j 


When I started practising in this field close to 10 years ago now, there 
were perhaps more egregious unfair labour practices--not to say they still do 
not occur in smaller locations--than one may see in 1985-86. Now the more 
difficult person we are dealing with is a very sophisticated union buster who 
does not make silly errors and who can talk you to death or keep you there for 
a long period of time. That change has made it very difficult, and it is why 
the response from the labour movement with respect to access and the concern 
about the language of subsection 40a(2) have been so strong. 


1 know the minister has made it clear that the intention of the 
government is that this not set up a bad-faith bargaining standard. If this 
thing goes through in its present state, one would not want to be in a 
position where one could not at least make the argument, based on the 
minister's statement, that it does not in fact do so. 


Having said that, I believe it is self-evidently clear that, if the 
government intends to introduce a bill that does not set up a bad-faith 
bargaining standard, it is very simple to remove the contrary argument. I have 
seen and discussed clause 40a(2)(b) with a variety of people regarding whether 
it is something different from bad-faith bargaining. I think there are 
powerful arguments to be made that in effect it represents, in conjunction 
with the other sections, a bad-faith bargaining standard. 


If there is any intelligent argument that can be made to this 
effect--and I think there is--why is it necessary to leave that possibility 
open? Why is it necessary for us then to have to appear before the board in 
the months to come and try to argue which standard is applicable and then be 
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in a legal argument about whether the statements of the minister at a meeting, 
at a committee or otherwise are admissible or dispositive with respect to the 
board's interpretation of the statutory language? 


Mr. Collins has used the word "frustrated" a few times during his 
remarks. I hasten to tell him that ''frustration'' is not a word I would ever 
have used during the course of submissions before the board, and it is one 
that is not known in a labour law context. 


The concern I have about the phrase, on behalf of the union, is that 
where it speaks of collective bargaining having been frustrated it seems to me 
that we may be in a situation where the process is confused with the result. 
It might be argued that if collective rete te has not been frustrated, 
where there has been a pattern of very difficult, prolonged meetings but hard 
bargaining has taken place, surely the standard that I assume is intended by 
the bill is where a collective agreement has not been reached for a variety of 
reasons that are set out in clauses 40a(2)(a) to (c). It would seem to me, and 
I make this submission respectfully, that the much more sensible way is to 
give the board the jurisdiction to impose a collective agreement where there 
is no likely prospect of a collective agreement being reached in the near 
future. If that standard is used, the intention of this bill is more likely to 
be realized. 


I do not like the word. It is really a conflict of confusion. Arguably, 
a process would result where collective bargaining has been frustrated. The 
term "frustrated" is one which is unknown to me in a labour law context. 
Clearly, subsection 40a(2)(a) and clause 40a(2)(c) are bad-faith bargaining 
standards. Clause (c), if it is not on a bad-faith bargaining standard, is 
virtually identical and if that is not what is intended, then it should, in my 
respectful submission, go. 


The time limits are workable with the bill as drafted. We do not need 
pressure at the labour board as to what "uncompromising" means, "without 
reasonable justification" means or what kind of standards are to be applied 
there. If that is going to be litigated over a prolonged period of time there 
is going to be tremendous pressure on these time limits and there may be 
unneccessary pressure on the ministers to extend the time limits. What are 
they going to do if the board says, "There are three more days of evidence, 
and we cannot meet your time limit.'' What is the minister going to be doing in 
those circumstances? What choice is he going to have? What position will the 
Divisional Court be in if an employer alleges that there has been no natural 
justice because the time limits have not been met? 


Mr. Callahan: The minister can deal with that. 


Mr. Hayes: Yes he can. I am simply saying that if we reduce the 
possibility of dispute on the access level then there will not be that type of 
pressure. 


Mr. Callahan: I was not addressing what you are saying. I am saying 
it is there. 


Mr. Hayes: We do not need to build up the pressure which will create 
the necessity to gain extensions that could put him in a difficult position. 


With respect to subsection 40a(15), which clearly is the other important 
section of the bill, the more sensible approach to be taken in this area is to 
allow the board of arbitration, or the board, as the case may be, the 
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opportunity to consider matters which are relevant in their judgement. Lawyers 
are very good at putting before a board of arbitration, or any board, what 
factors are relevant. The difficulty with subsection 40a(15) and particularly 
clause (b) as it is drafted, is that there is an argument that by putting in 
terms and conditions negotiated through collective bargaining for employees 
performing the same or similar functions, in the same or similar 
circumstances, one could be led in a bit of a circle if, for example, some 
other department store two years from now comes before a board of arbitration 


and is confronted with a collective agreement which was reached in the Eaton's 
case. 


Is it open to argue? I think it is open to argue under subsection 
40a(15)(b). That is a powerful consideration, it having been reached in the 
free collective bargaining, for the board to consider. Granted, the board, 
under subsection 40a(15)(c), has the jurisdiction to consider these kinds of 
factors. Although I appreciate that subsection 40a(15)(b) also comes from 
other statutes in Canada, there is no real necessity for it if the basket 
clause under clause (c) is contained. 


I commend the bill for the two-year provision. That will be helpful. To 
someone who has done more of these first contract disputes than anybody in 
terms of litigation in recent years, the concept of the bill represents a 
major change and an important addition. 


12:40 p.m. 


I wish to conclude simply by saying I do not think this bill by itself 
is a panacea to wonderful labour relations everywhere in the province. I know 
this client and other trade unions are not of the view this will answer all of 
the concerns under labour law but it is an important step. Some people say it 
has not worked in British Columbia because they do not use it very often. I 
would submit that is probably a sign of success rather than a sign of failure. 


It would be my prediction, if this bill goes forward and I hope in an 
amended form, that it may be used a great deal initially while there are some 
of the concerns that are out there, that it will die a natural death. I ask 
you to be very chary of concerns which I am told have been brought to you, 
arguments of future floodgates, that everybody is going to come to you and the 
bargaining will be over in the first-contract area. Think of all the arguments 
you heard back in 1980, dealing with the amendment. of the dues checkoff at 
that time and the right to refuse unsafe work. The same arguments are made to 
you every time there is a progressive piece of legislation brought before you. 


Do not just listen to me; look at the British Columbia experience, where 
the legislation has not been used that often. The parties do not want to go to 
arbitration if it can be avoided. ‘Ihe trade union movement, as many of you may 
know, was opposed to any form of first-contract arbitration for a long time 
because they were afraid it was the thin edge of the wedge; that it would lead 
to a considerable amount of compulsory arbitration in other areas. Exper ience 
has taught us all that a small intrusion of this type at a first-contract 
level does not answer problems on a second and third contract if there is 
still an intransigent employer, but that is perhaps something that has to be 
dealt with by the parties. 


In a first-contract situation, this is a limited intrusion. I am quite 
sure if Eaton's had been faced with this bill, it would not have taken a 
chance on any fair-minded arbitrator with respect to the type of seniority 
language it subsequently has obtained. I remind you that, in the Eaton s 
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dispute and others, in the vast majority of cases, the first-contract disputes 
are not about money. In most cases, they are about dignity. 


I cannot think of any of the cases I have just mentioned in which we 
have been involved that were over money as a primary issue, or as an issue of 
any importance at all. They are about basic first-agreement, decent contract 
language of the type many major corporate constituents have been living with 
for donkeys' years. That is all it is about. In those circumstances, the board 
is quite capable of producing the basic agreement that will address those 
types of concerns without putting Mrs. Carson and people like her through the 
misery they have been put through. 


Mr. Collins and I fully intended to come before you, not to tell you 
anything you have not heard before, but basically to second the type of 
motions that have been put. The bill clearly could stand a very 
straightforward and simple amendment which would accomplish its purpose, in my 
respectful submission. I thank you very much for your attention. 


Mr. Chairman: Thank you, Mr. Hayes. A number of members have 
indicated interest in asking you questions. Before that, Mr. Collins, you 
indicated there were 14 applications and only six stores. Why were there more 
applications than stores? I do not understand that. 


Mr. Collins: In some stores, we have a part-time sales certificate, 
a full-time sales certificate, a part-time office certificate and a full-time 
office certificate. 


Mr. Chairman: Do you have to have different contracts for each? 


Mr. Collins: We have separate collective agreements. The company 
refused to negotiate one collective agreement for those stores. We have four 
collective agreements in one store and two in each of the others. 


Mr. Callahan: I saw these people on the picket line in Brampton and 
I can tell you it did not make me very proud to see a store that was secur ing 
a good deal of business from the people in my community treating its: employees 
in that fashion. Having said that, can you tell me what the numbers for 
certification were in the Brampton store? What was the percentage? 


Mr. Collins: It was 85 per cent there. 


Mr. Callahan: That discounts some of the statements that have been 
made here, that if you get a large percentage rather than a lower one, it 
‘should give you a better crack at getting a first contract. 


Mr. Hayes: Frankly, often that would be the case if there was 
stronger support. If there is a one-plant situation where you had a vast 
majority supporting it from the outset, there would be no question. That is 
obviously the system when you are talking about a major corporation. Of 
course, we do not have any access to Eaton's profit statements, but presumably 
they could shut the Brampton store if they wanted and survive. 


Mr. Callahan: I doubt that they would. 
Mr. Hayes: I am quite sure they will not. 


Mr. Callahan: That is a very successful store. 
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Mr. Callahan: I am going to ask a question. I have practised for 20 
years in a different field and as a lawyer I always have considered that you 
advised your client as best you could but within the framework of what was 
ethical and proper. From some of the suggestions that were made by Mr. 
Collins, I gathered that within the framework of labour relations work, if you 
are an employer's solicitor, there are no bounds. At least, he seemed to imply 
that you can advise your client to carry on activities that really are illegal 
or borderline illegal. Is that a fair statement? 


Mr. Hayes: No, I do not accept that proposition. I am not trying to 
defend the lawyers' club but I do not think there is any question that a 
lawyer has an ethical obligation to put up a legitimate defence for his 
client. On the other hand, in the labour law area many of the submissions that 
one makes are policy-directed. The Ontario Labour Relations Board can go in a 
number of directions, depending on what labour policy is. Language can be 
interpreted in various ways. The employer lawyers, some of whom I respect, 
take quite a different view of where the lawyer should or should not go. 


Mr. Callahan: Just to take the last example, where you get a 
collective agreement, for Eaton's to have upped the salaries of the nonunion 
members, they must have done that on the advice of someone. I do not know. Is 
ee fair ball or ethically sound within the basis of a solicitor advising a 
client? 


Mr. Hayes: I have no knowledge as to what counsel, if any, Eaton's 
sought from their solicitors. I would really be very loath to speculate about 
what type of advice Eaton's lawyers did or did not give. All I can say, as a 
lawyer representing a trade union, is that if one of their adversaries or a 
corporation takes certain conduct that we think is illegal, the only thing we 
can do is take it to the appropriate tribunal and see whether we are right. 


Mr. Chairman: Is this an appropriate line of questioning? 


Mr. Callahan: It is in the sense that I am trying to determine 
whether or not the difficulty lies with the lack of legislation or within how 
the game is played, who the players are and how they advise the game to be 
played. I just want to ask one more question along those lines, then I have 
others which perhaps are more relevant. We have heard evidence here during 
these hearings that there are people who write books on how to keep the union 
out, so I gather there is some format of steps you can take to attempt to 
dissuade unions from being able to organize or certify in a particular 
business. 


Mr. Hayes: I am told there are groups in the United States who make 
a fair fortune out of it. 


Mr. Callahan: Nothing here? 

Mr. Hayes: I do not know about that. 

Mr. Mackenzie: There are seminars at a very high cost. 
Mr. Callahan: That was another thing that was raised. 


Mr. Hayes: In terms of this nonunion environment, I suppose there 
would be persons on the other side of the fence who look at the world 
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differently than my clients and I do. They would say that as long as they do 
not break the law and can encourage their people to remain union-free, there 
is nothing the matter with that. There are some people who have that view. 


Mr. Callahan: I will back off that element but I know that the rules 
of practice have been amended so that the lawyer can wind up paying the costs 
if he advises his client in an inappropriate fashion. Perhaps that should be 
considered for the labour relations legislation. 


Mr. Hayes: One cannot cross-examine normally, though, if 
solicitor-client privileges are nil. That is always an impediment. 


Mr. Callahan: I am not suggesting this but if it were the case that 
it was not proper, you could. 


I will just go on to the next thing. We had a very interesting point 
raised here about the lack of definition of first contract in the legislation. 
The reason I raise it is because it would be very germane to the Brampton 
Eaton's situation. To put it in the framework of my poetic friend--who is 
leaving right now--they were trying to say the definition should be virgin 
territory with pregnant possibilities. 


12:50 p.m. 


In other words, if you had a first agreement, as you people do, you 
would no longer benefit from this legislation, even if we were to pass it 
before a union was decertified. What comments do you have as counsel? What you 
people could get into would be the question of whether it was legitimately a 
first contract or whether it was one that was entered into somewhat under 
duress in order to retain the jobs of the employees. 


Mr. Hayes: To be very candid with you, it would be very difficult to 
sustain an argument that the agreement the trade union signed was not a 
collective agreement; I cannot see that argument flying. Although my client 
clearly has not accepted the reasoning of the board, the board found that on 
the legislation as it existed, the company had not acted illegally, leaving 
aside any question of morality, which they did leave aside. Ultimately a 
collective agreement with basic terms was concluded. It would be very 
difficult for me to give anybody advice that we go before the board to suggest 
that although it was signed, under the statutory requirements it really was 
not a first agreement. 


Mr. Callahan: My final item, and I have put this to a number of the 
witnesses, is the question of access and the terms that are proposed by the 
government in the bill, recognizing the fact, as I think you have in your 
submissions, that the government has attempted to create preconditions that 
are less than bad faith. We maintain that they are less than bad faith. We 
have heard other people say they are not. 


Under section 19 of the Courts of Justice Act, the Lieutenant Governor 
can refer a particular clause in legislation to the courts for a decision by 
the Court of Appeal. Up to this point everyone has thought that by doing that, 
for some reason, because of the myriad of fact situations that you get at the 
board, that would not be of any value. 


I am not suggesting that is the government's position. I am putting that 
forward to get some idea fron you. If that were done and the Court of Appeal 
were to define that as being something less than bad faith, as defined by the 
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jurisprudence and the labour relations proceedings in the past, would that 
change your view as to the value of the preconditions as they now stand? 


Mr. Hayes: The difficulty I have with the question is this: The 
government has indicated--at least the minister apparently has indicated 
publicly, and I believe here as well--that there is no intention to insert a 
bad-faith bargaining standard into subsection 40a(2). If that is the 
government's position, it seems very easy to accomplish that by amending the 
bill now without referring something to the Court of Appeal. 


With all due respect to the Court of Appeal, normally we have expert 
tribunals. As a lawyer you would be well aware that these administrative 
tribunals are expert in a pave cr phase of the law. Without in any way 
being presumptuous, it would be difficult to contemplate a reference which 
would expose the variety of fact situations which would produce a useful 
answer. 


All it would do is delay the bill, leave the things in the courts for I 
do not know how long, perhaps a year, and in the end leave us with something 
which could have been cleared up by the Legislature. With great respect, it 
seems to be almost an abdication of responsibility of the members, if that is 
the intention of the government. I do not mean that disrespectfully. 


Mr. Callahan: Finally, on that point, if we all know the cat needs 
to be belled, how do we bell the cat so that everybody is satisfied the cat 
has been belled and avoid this long and lengthy litigation to which you refer? 
In determining those facts, you are going to be in the same position if 
amendments such as those are made. 


| I am sure the ones you were addressing were the ones that were suggested 
by Mr. Shell of the United Steelworkers of America. You may be in exactly the 
same position. You may go through endless litigation in determining whether 
that is less than a bad-faith test. The fastest and swiftest way would be to 
get a determination of a higher court which could be used as a precedent or 
guideline for the Ontario Labour Relations Board. 


Mr. Hayes: Again, with respect, the simplest way to cut through it 
would be to say, "Where a collective agreement has not been reached, the 
matter is then referred." That cuts through it all. 


As I understand the submissions that have been put to you, they have 
been trying to offer something slightly different in view of the political 
reality that the government appears not to have been persuaded to agree to 
immediate access. Obviously, I am only speaking now of this union at this 
time. It is only within that framework that a lesser standard is being 
suggested to you. 


It appears to me that the only lesser standard that makes any sense is 
one where the board is asked the question, "Is a collective agreement likely 
to be reached within a period of time?" I do not know whether you would want 
to add anything such as "in the public interest" or some other phrase. I am 
not suggesting that, by the way, but you could put in whatever you wanted. If 
a collective agreement has not been reached within a reasonable time, the 
scope of the inquiry should not be whether Stelco, Simpsons, Sears, Radio 
Shack, the man-in-the-moon store or the corner store should have various kinds 
of provisions, or why the steel industry or the department store industry 
should be looked at, or what is uncompromising and what is not. 
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Is it unreasonable not to meet during the summer when a member of 
someone's family is going away and you cannot meet? I will not use a personal 
anecdote from the Eaton's dispute. What is reasonable? What is not reasonable? 
If the scope of the inquiry is reduced, the length of litigation is usually 
reduced; but I agree with you. Once there is any test for access, there is 
going to be some opportunity for people to make submissions and lead evidence. 


I am not trying to be utterly unreasonable. The board would have some 
responsibility to conduct its hearing with dispatch, sit long hours and make 
various determinations and say what is relevant and what is not. But at the 
end of the day, where does it all lead? If I could reiterate, you have heard 
such a symphony of concern about access because, with all due respect to the 
labour board, it seems in the past two years there has been a very tough 
position taken in this area. One would not necessarily have predicted this 
position, looking at the jurisprudence as it began in 1979 with the Radio 
ee awards. The trade union movement and my client are very concerned about 
that. 


When I look at this bill, I try to be hypothetical and say, "What would 
our position have been before the board in the Eaton's dispute?" I can 
honestly say I would have grave concern about our ability to get access under 
the legislation as it is written at present. Until the board makes some 
decisions, who knows? I cannot tell you--no one can--with absolute certainty 
what the board would find. I have to be fair; I try to be in these matters. 
Lawyers may come before you and say they honestly feel this is not a test. I 
believe those people when they take that position, that they have that view 
honestly. The question that still has to be answered, surely, is this. If the 
government does not mean to set a hard, bad-faith bargaining standard, all one 
has to do is to make that--I believe that is what the minister intends. 
Personally, I do not doubt him, not at all, but why do we then have to get 
into an argument about what the standard should be of these various kinds of 
debates we are having? 


Are they admissible? If they are admissible, how much weight do they 
have? There are other considerations with which you would also be familiar. 
All the boards and the courts are taking that kind of thing into consideration 
these days. Ultimately, they are looking at the legislation and have to 
interpret it. For all I know, I will myself be saying in the first of these 
cases: "You said it was bad faith. Did you mean it or not?" If that is what it 
means, it was unamended and we shall be hoisted on our own petard. Do not 
think that has escaped my attention. If the government does not mean it, I say 
respectfully that it should be changed. 


I have yet to hear a convincing reason. With respect, without a 
political reason being attached to it and in a broad sense, not in a partisan 
way, why is there any necessity for these hoops that have to be hopped 
through? It is only a one-time shot. It is a Band-Aid situation. It is a first 
agreement; the agreement lasts two years. It is hard for me to believe, 
looking at the history of compulsory arbitration in Ontario, that people are 
seriously concerned that arbitrators are going to grant outrageous increases 
to put people out of business. I just do not believe it. 


Mr. Callahan: This obviously puts some pressure on both sides to try 
to negotiate in the best possible way through a collective agreement. 


Mr. Hayes: I agree with you. 
Mr. Callahan: That is as opposed to having a free flow to 
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1 p.m. 


Mr. Pierce: Mr. Collins, if this legislation as it is drafted had 
been in place, would you have suggested that the draft contain an area that 
would allow you to apply for arbitration subject to or before a strike or 
lockout by Eaton's, for example, in the case of the Eaton's dispute? 


Mr. Collins: That it would be necessary prior to a strike? 


Mr. Pierce: Yes. Or would you have preferred to take strike action 
first and then, when strike action was not the answer, apply for 
first-contract arbitration? 


Mr. Collins: In the particular situation, we would have wanted it 
before the strike. 


Mr. Pierce: Let me go one beyond that, beyond the Eaton's strike. In 
the next application, how would you feel? 


Mr. Collins: If we have another application in Eaton's-- 
Mr. Pierce: No, not Eaton's but Joe Blow's garment store. 


Mr. Collins: It would depend on the nature of the matters in dispute 
at the time you have to make those decisions. If it is a wage question or some 
peripheral matter where you are sitting with half a dozen issues, a strike may 
. very well be the proper way to resolve it. However, with the multitude of 
things that we had outstanding and the nature of them in the Eaton's 
situation--there was a debate on whether we were even legal--we would have had 
to refer the matter to the board in any event, to deal with some of the 
clauses that were on the table. We had no choice. 


Mr. Pierce: Therefore, you would not like the legislation to 
preclude the right to strike or the right to lock out. 


Mr. Collins: No. We would not. 


Mr. Pierce: That is really the question I am asking. I realize that 
in the Eaton's situation, the first-contract legislation would have been 
preferred over the strike, given the factors you talked about and the large 
number of outstanding issues. However, in the mext one when you may have only 
one or two issues, strike action, a short strike, may be an opportunity to 
come to some conclusion. If it extended over a long period, you would then 
like to be able to go to first-contract arbitration. 


Mr. Collins: That is correct. 
Mr. Chairman: There are no other questions. 


Mr. Hayes, Mr. Collins, Mr. Kessig, Mr. Carson, thank you for appearing 
before the committee. I do not think there has been a presentation to the 
committee that has not mentioned the Eaton's strike, on both sides, whether 
they were for or against the bill. It is very good to have people who were in 
the trenches in that dispute here before the committee. We appreciate your 
coming before us. 
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The committee recessed at 1:06 p.m. 
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LABOUR RELATIONS AMENDMENT ACT 
(continued) 


Consideration of Bill 65, An Act to amend the Labour Relations Act. 


Mr. Chairman: The committee will come to order. We are privileged to 
have with us this afternoon Mike Failes, policy analyst for the Ministry of 
Labour. We welcome the minister and deputy minister to the committee. 


This afternoon we have Paul Weiler with us, who has been mentioned in 
dispatches on both sides of this issue. We welcome you this afternoon and look 
forward to hearing some of your comments on first-contract legislation. 


The committee is at least aware of the role you played in the British 
Columbia legislation, and we are anxious to hear your views on the whole 
concept of first-contract legislation. I do not think I am presuming anything 
in saying that we would like to hear, in particular, about your views on 
access to the legislation when a dispute occurs. 


Mr. Weiler: Thank you very much, Mr. Chairman. It is a pleasure to 
be here. For the reasons you have mentioned, I had some sense of discomfiture 
in coming. I know that people from one side or the other on these issues are 
probably going to be able to quote back to me things I said then that may be 
inconsistent with what 1 am saying now, but I hope not too inconsistent. 


Mr. Taylor: Now you know how the Conservatives feel. 


Mr. Weiler: What was it that Samuel Johnson once said about 
consistency being the hobgoblin of small minds? 


This is a subject in which I have had a deep and abiding interest for 
more than a decade. I can recall helping to draft the first very rudimentary 
attempt to write into labour legislation some such measure as this. What we 
had to say about it covered 10 to 15 lines in the statute book. We have more 
than a decade of experience with that kind of measure, not only in British 
Columbia but also in many other jurisdictions. 


There are a lot of issues. I can say at the outset that whatever one's 
views about certain key parts of it, this is a very sophisticated and 
well-worked-out version of this measure and how one should go about doing it. 
I know there will be a number of questions about some of its specifics, and I 
will try to be as candid with you as I can. 


At the outset I might say just a few things about the fundamentals, 
because however detailed, elaborate and sophisticated the drafting of the 
legislation is, in the final analysis there is a fundamental core problem. 
What is the measure for? Why do we want to have arbitration of collective 
agreements? That at least gives us the guidance we need about, first, when we 
should do it, and second, how we should do it. 
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It seems to me it is for the situation in which the process of 
collective bargaining has failed. It has not simply happened that there has 
been an inability of the parties to come together and reach an agreement at a 
particular time. There is a broader problem. The process has failed. 


One of the implications of recognizing that is the problem we are trying 
to deai with here. One has to go beyond proved violations of the duty to 
bargain in good faith as the reason to have first-contract arbitration. 
Clearly, if one wants to have that, that tends to be the starting point. 
Situations in which the process has failed because of bad-faith bargaining on 
one side or the other are the most obvious examples of when we should do it. 
That is reflected in the draft of Bill 65 that you have before you, but one 
has to go beyond that. 


The single most important place to go beyond it is probably in taking 
some significant account of the substantive positions a party may be taking in 
collective bargaining. However deferential the system as a whole is to the 
process of free collective bargaining, particularly in the very early stage of 
the relationship succeeding the certification, it has always seemed to me that 
reaching the collective agreement is the single most important phase in 
establishing for the first time an ongoing collective bargaining relationship. 
The law's very serious commitment to free collective bargaining cannot be 
allowed to become an absolute rule. 


One has to have some account of very hard, very unreasonable bargaining 
positions that have frustrated the ability of the entire process to get to 
that stage. As I read the bill, it seems crystal-clear on the face of it that 
the statute contemplates that is a reason for having first-contract 
arbitration. It does so in this province, in other provinces in Canada and in 
the United States. In situations where it is clear you could not get from a 
labour board a finding of bargaining in bad faith, you will now be able to get 
a decision from a board that there should bearbitration of the first contract. 


While that is the most important step to take beyond the conventional 
confines of the duty to bargain in good faith, one would immediately assume 
that any board would say there are a variety of other situations which are 


encompassed by the final subsection of 40a(2), other reasons that the board 
might consider relevant. 


Concern has been expressed in some quarters that a very unsympathetic 
board might read that as simply ejusdem generis--that is the fancy phrase 
lawyers tend to use--with clauses (a), (b) and (c). I do not think that is how 
a board should read it or would read it, but as I said, even if a board were 
so inclined, clause (b) clearly goes beyond the duty to bargain in good faith 
in any event. 


However, any sensible board reading this statute would realize that “any 
other reason the board considers relevant" is not an entirely open-ended 
invitation to find any reason that happens to come to the mind or attention of 
the panel or board, but rather, as the phrase is used here, reasons that 
suggest collective bargaining has been frustrated or, in other words, that the 
process of collective bargaining has failed. 


I can think of several. Two illustrations immediately come to my mind 
out of experiences I have had in British Columbia, and I know about in Ontario 
and in other places. One of them is a situation where one party--typically in 
these cases it would be the employer--has committed serious unfair labour 
practices early on in the representation stage. 
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The unfair labour practices might amount to discriminatory dismissals of 
union supporters, which may have been initially remedied through 
reinstatement, but which have an ongoing chilling effect on the ability of the 
employees to stand up to the employer in this situation and make it impossible 
for the union to do, anything serious at the bargaining table. In the 
appropriate circumstances, that would be a relevant reason for the decision 
about first-contract arbitration; a reason that goes beyond and is outside the 
scope of the duty to bargain in good faith. We will probably spend a bit of 
time on that later on in questions. 


Another situation might be a case where, for a variety of reasons, the 
dispute has become a public cause célébre. There might be violence on the 
picket line. The issues might be such as to capture the attention of the media 
and maybe even a few politicians. So much attention is being turned on that 
issue and so much seems to be riding on it that the parties are simply not 
able to come to grips with the real tangible issues that divide them at the 
bargaining table. 


It might not be because of any improper conduct and certainly not 
because of bargaining in bad faith by one side or the other. It is simply a 
large problem that has been created, not only for the employer and the union, 
but also for the workers involved and even the community as a whole, which is 
being asked to take sides in this type of dispute. 


Those are illustrations of the situations for which an expansive 
first-contract-arbitration remedy should be made available. They all fit 
within this general phrase, this theme I have suggested; the idea that the 
process of collective bargaining has failed or has been frustrated in some way 
or other. | 


Having said that, let me turn to the other side of that same access 
issue. Why should there be any limits on the access? Should it be sufficient 
that a collective agreement has not been arrived at, either immediately or 
within some time frame, however that is defined? I understand there is 
attraction in that idea; there is appeal in that idea. Indeed, that is 
something we seriously considered initially more than a decade ago in BC. 


It eliminates the need to make the kinds of judgements that are 
contemplated by the four clauses in 40a(2). There is a simple reason--one we 
will elaborate on later--why one should not go that far. It comes back to what 
I just said; the point of this measure of first-contract arbitration is to do 
siorecet nt about the situation where the process of collective bargaining has 

ailed. 


If you make first-contract arbitration an automatic right, which one 
side or the other or both sides realize is sitting at the end of the process 
to try to negotiate the first collective agreement, as we will talk about 
later, there is evidence in a very considerable number of cases that 
first-contract arbitration is the reason that the process of collective 
bargaining has failed. 


It is an idea that, on initial reaction, people do not fully appreciate, 
especially mediators who have been involved in disputes in the hospital 
industry here, for example. Once a party Or the other or both know that the 
end of the process is a guaranteed right to first-contract arbitration, that 
is going to create the need for first-contract arbitration and the process of 
collective bargaining is simply not going to be able to operate nearly as 
effectively as it can. 
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Instead, the experience in reflecting on this problem of resolving 
disputes in collective bargaining and, indeed, resolving disputes in any area 
of human conflict, not only in this province and this country but also in 
places around the world, is that the ideal way of achieving voluntary 
settlements by the parties is to have both parties somewhat umsure about the 
consequences of failing to agree and realizing that there is no automatic 
route to success in whole or in part and that there is a risk in failing to 
agree. That is the kind of motive and incentive you have to have in order to 
achieve agreement. 


It seems that the basic structure of Bill 65 is ideally suited to first 
maximizing the incentive that we can have to achieve the prenegotiation or the 
voluntary negotiation by the parties of first collective agreements. Yet there 
remains the ultimate measure, which in appropriate situations can be used to 
deal with situations where the process has not been able to function and 
something simply has to be done in order to serve the larger objectives of the 
statute. With that I will conclude the opening comments I have and invite 
whatever questions you might have for me. 


Mr. Callahan: I am sorry my colleague Mr. Mackenzie is not here, 
because that was one of the issues that (inaudible) by open access you would 
be encouraging more first contracts, as you say, to be settled by arbitration 
as opposed to the people putting their heads together and coming up with the 
alternative. 


22501 p.m. 


I was going to refer to some of the comments that were made here by some 
of the witnesses about the use of the word "frustrated" making the test more — 
difficult. I think it was Mr. Pilkey who suggested that in his dealings in the 


labour movement he had never come across that word. He never knew that as a 
labour word. 


Mr. Mackenzie: Mr. Hayes, not Mr. Cooke. 
Mr. Callahan: Mr. Hayes. Do you see that word as doing that? 


Mr. Weiler: The word "frustrated" is something we might not come 
across in collective bargaining. I have had a lot of involvement in 
labour-management disputes, collective bargaining and other kinds of labour 
relations disputes. I sure have been frustrated a lot of times, and I have 
heard a lot of people use the word "frustration" a lot of times. It is a 
commonsense word. 


Mr. Taylor: It is the story of my life. 


Mr. Weiler: People have a pretty good idea of what it means most of 
the time. 


Whether that term is the absolutely ideal way to express the theme that 
can and does animate this provision, the important thing is to understand this 
distinction: it should not be and cannot be sufficient reason for doing 
something very unusual in industrial relations. That is what arbitration of a 
contract is. Doing something quite unusual means simply that parties have not 
been able to reach an agreement. A particular agreement between two parties at 
one time has not been reached. 


Rather, one's concern is that the process of collective bargaining has 
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failed. It has failed because of one of the factors that is named and then one 
of the factors that would be seen within the framework of clause (d). There is 
no magic in the term ''frustration,'' but there is certainly no great mystery in 
x to anybody who has been in collective bargaining or who has been anywhere 
else. 


Mr. Callahan: It was suggested by one of the witnesses--I think it 
was a school board--that the word could be "unsuccessful.'' Collective 
bargaining has been "'unsuccessful.'' Would you see that as opening it up any 
more? 


Mr. Weiler: That would open it up. Changing ''frustrated"' to 
'umsuccessful" so that the phrase reads, ‘Collective bargaining has been 
unsuccessful," might too often convey the meaning that collective bargaining 
has simply not produced a collective agreement. One wants more than that. If 
there were a strong appetite for changing the word ''frustrated"' to 
"umsuccessful,'' I would suggest also changing ‘'collective bargaining,’ making 
the phrase, ''the process of collective bargaining has been unsuccessful." You 
then make it clear that we are talking about something that is unusual, not 
something that is simply a run-of-the-mill failure to reach agreement. 


Mr. Callahan: It is just a half-hearted try, and then a run to the 
adjudicator. 


I know from talking to you earlier that you have not been around here 
for a while, but you probably followed the Eaton's strike out in Brampton. The 
point was made by the last delegation prior to lunch, and by several other 
delegations as well, that even if this legislation had been in place, they 
would not have met the test to get to arbitration. Are you familiar with what 
surrounds this? ag i 


Mr. Weiler: I have read the decision in the Eaton's case. I 
occasionally get up to Ontario and Canada, so I am not totally removed from 
the situation. I do see the newspapers and am familiar with the case. I want 
to say something about my view in response to that specific question, but I 
want to add this initial caveat, because from my own situation it is 
important. I find that what you get from being a rather casual outside 
observer of disputes, especially if you are observing them through newspaper 
stories, is not necessarily a full and accurate version of what has 
transpired. 


1 do not want to be seen as stating a positive position about what 
actually happened there, but from what I understand happened in the Eaton's 
dispute, as reported by the Ontario Labour Relations Board and the findings 
that were made, that case clearly fits within clause (b) as a potential 
candidate for first-contract arbitration. 


In reading clause 40a(2)(b) and that decision--a decision of the 
majority which found, consistent with the jurisprudence, not only in Ontario 
but also in other labour boards in North America, that there was not bad-faith 
bargaining in that situation. If it is true, as I infer it is--given what the 
board found there it would find that clause 40a(2)(b) is satisfied; clearly, 
first-contract arbitration here is going beyond the traditional scope of 
bad-faith bargaining. 


Mr. Callahan: Just one further question, if I may. The witnesses who 
have come before this committee, depending on what area they come : 
from--chambers of commerce would say the wording is open access and many, if 
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not all, of the unions testified that in their opinion and on advice they had 
had, that clauses (a) and (c) were nothing more than bad faith. I am sorry, I 
think they found that all of them were bad faith. There was a third position, 
I cannot remember who put it forth, that clauses (a) and (c) were bad faith 
but (b) was something less than bad faith. I ask you to comment on that. 


Mr. Weiler: I am a subscriber to the third option there. Clauses (a) 
and (c) are tracking the language of the duty to bargain in good faith. Clause 
(b) goes beyond both the legislation and the jurisprudence in the most 


important area, the one that we are all concerned about. Thus, it is important 
to write that in on the face of subsection 40a(2). 


Whatever else one might say about clause (d), it clearly goes beyond the 
duty to bargain in good faith. If it did not, given that you already have 
clauses (a) and (c), which are the duty to bargain in good faith, there would 
be no need for (d). However, clause (a) is there, and any tribunal with even a 
minimally sympathetic attitude to the legislation, and recognizing its legal 
obligation to give effect to the words that the Legislature has formally 
adopted and not to treat them as a mere waste of time and space in the statute 
books, will have to interpret (d) as going significantly beyond the 
jurisprudence of the duty to bargain in good faith. 


Mr. Ramsay: It is an honour to have you here, Professor Weiler, and 
I am glad to tell you I have enjoyed your opening remarks. 


I want to try to get further detail from you on why you feel automatic 
access would be inappropriate to this amendment. Let me just confirm with you 
that I understand your argument. If you’ will allow me to paraphrase, I believe 
you said that automatic access would actually destroy the collective 
bargaining process because it would minimize the risks to one or both parties. 
Is that fair? 


Mr. Weiler: Part of it. I will elaborate on what I mean in a moment . 


Mr. Ramsay: All right. When we have had many of the union groups 
before us, they have consistently said they do not desire arbitrated 
settlements. As a matter of fact, it has been only in the past six or seven 
years that unions have come to grips with this and said: "Maybe we are going 
to have to go this route on the first contract. We do not like it, but maybe 
this is something we are going to have to settle for to dissipate the bitter, 
sometimes protracted strikes we get on first contract and the feeling we get." 


I present that to you and ask you if you could elaborate a little more 
on that. 


2:40 p.m. 


Mr. Weiler: It is important to understand the underlying dynamic of 
collective bargaining and how it is affected by the prospect of arbitration 
and to understand it generally before we think specifically about the 
first-contract arbitration issue. 


I had a chance earlier today to look at some of the briefs that people 
had filed. One of them was by the Canadian Union of Public Employees , 
subscribing essentially to the view that they genuinely want to negotiate to 
write their own agreements. Employers are recognizing their unions and are 
committed to the process of collective bargaining, although they are not 
necessarily prepared to make particular concessions. 
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They have exactly the same attitude. They would much rather have the 
power to write their own agreements than have some lawyer or law professor 
parachuted in to write the contract for them. They are likely to get a much 
a a agreement if they write their own than if an outsider does the job for 
them. 


Think about the experience of CUPE itself. CUPE wants to write its own 
agreements. In the hospital industry, CUPE writes less than half of its own 
collective agreements every year. It rarely writes an important collective 
agreement in the hospital sector. The hospitals also do not write their own 
agreements. It is arbitrators who write those agreements. Why do arbitrators 
write those agreements? Why are the parties, in genuine good faith, not 
anti-union employers, frustrating the entire system? Why is there such a 
tremendous lack of success in the process of free collective bargaining? It is 
because at the end of the line, there is automatic compulsory arbitration for 
one side or the other, if they do not reach an agreement. 


How does that have an effect on the process? There are a variety of 
ways. Very simply, any party knows that if any offer it makes at the 
negotiating table is not successful in achieving that voluntary agreement by 
getting a comparable concession from the other side, that offer is not only 
not positively productive, it is counterproductive. That offer is going to be 
held against that party in arbitration. You are an employer and you would like 
to reach a settlement at the five per cent range, for example, and the union 
is asking for 10 per cent; if you offer five per cent and the union does not 
take it, when you go to arbitration, it is very likely the arbitrator is going 
to decide it is something in the order of six, seven or eight per 
cent--somewhere in between the position of both sides. 


Similarly, take the case where you are the union and you come down from 
the 10 per cent to a seven or eight per cent position, which is perhaps where 
you would really like to end up. The employer sticks at five per cent and no 
settlement is produced but the ceiling has been lowered just as in the other 
dee the floor has been raised because of people at the negotiating 
table. 


The mediator has to attempt to work with those parties and appreciate 
the technical language that is used by industrial relations scholars, because 
of the chilling effect that the prospect of arbitration has on the process of 
making concessions at the bargaining table. 


Remember, I said that well over 50 per cent of the collective agreements 
in the hospital industry in Ontario require arbitration. In a sense that is a 
low estimate because any significant collective agreement in the hospital 
industry has to be arbitrated. The ones that get signed voluntarily are the 
satellite settlements that simply follow that pattern. That is in an industry 
where you have long-established, sophisticated and mature relationships, where 
both sides know they have to live with each other and where you would have the 
ideal preconditions for arriving at a settlement at the bargaining table. 


Think about the first-contract situation. First, you have nothing with 
which to start. You are trying to write a contract from scratch. In the 
hospital industry, you have the collective agreements. The basic structure, 
language and principles already have been worked out. You are dealing within 
that framework about specific problems as they have arisen in the relationship. 


Writing the first contract is a much more difficult exercise than 
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writing the renewal of an existing contract the third, fourth or fifth time 
down the line. In the kinds of situations you are particularly concerned 
about, and this tends to be symptomatic of first-contract cases, the 
relationship is less than happy. Too many employers not only find it difficult 
to write the agreement--anybody would find it difficult to write that first 
collective agreement--they do not even want to start down the path. 


Given that, and to a considerable extent in reaction to that, unions are 
very suspicious of the performance of these employers. Unions may have been 
fighting employers at the certification stage, over unfair labour practices or 
by attacking petitions they feel are spawned by employers to generate a 
certification vote. The atmosphere and the relationship are poisoned. In the 
established collective bargaining relationship, the prospect of arbitration 
requires or produces the need for arbitration more than 50 per cent of the 
time. 


Add the even greater difficulties in the first-contract situation and 
you are likely to have a lot more than the number of arbitrations one would 
otherwise expect. That poses some serious administrative problems. The 
system--the board or the arbitration conmmunity--is not that capable of simply 
absorbing an ever-increasing number of arbitration cases every year. Let us 
forget that, though, because one might say one can always expand the resources 
in the system to deal with it. 


If you believe as I think you do, and certainly as the people who hold 
that view have voiced, that the better agreement is one written by the parties 
rather than by an outside arbitrator--somebody such as me--then you will want 
to design your’ first-contract arbitration measure in a way that will best get 
the parties to settle without going to first-contract arbitration. To do that , 
you will want uncertainty rather than an automatic right to get into the 
procedure. 


Mr. Ramsay: Another argument the unions have consistently brought 
before us is that we could get into protracted hearings before the board in 
order to prove the case to gain access. They argue that very process is going 
to create more division and more bitterness between the parties, even before 
we get to arbitration. 


If it went very quickly, if the process moved along and we got to 
arbitration, then the relationships would not have broken down any further 
from when the talks broke off. 


Mr. Weiler: There is no question that if you require an initial 
judgement about whether first-contract arbitration is appropriate, rather than 
simply making it an automatic right, then to make that judgement in the cases 
where you have to make it is going to take some time and require evidence and 
proof and a decision by the board. In thinking about it, as I said in my 
opening remarks, if there were no costs to the alternative, one would want to 
write the section in a way that eliminated or minimized those costs. 


2: 0npems 


However, there are costs. One is that instead of having just a few 
first-contract arbitrations to engage in and use that time, all of--not all 
because the process clearly would not be destroyed; I think that is going too 
far--a lot of the ability of the parties to reach their own agreements would 
be seriously impaired. You will have to arbitrate a lot more cases. As 
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somebody who has done not only first-contract arbitration but also quite a bit 
of interest arbitration, the real time-consuming problem will be the 
arbitration process and not the access decision. It is worth spending some 
time making intelligent decisions about access and making the parties aware 
that you are going to make intelligent decisions about access so you minimize 
the number of cases that go to arbitration and maximize the number of cases 
for which the parties will write agreements themselves. 


Mr. Gillies: If they were required to go through that hearing for 
the precondition to get to arbitration, do you envisage that out of that, the 
parties may come to their senses and allow for the kick-in of the provision 
for presettlement prior to--I am not sure whether that is effective prior to 
the decision of the board; I will have to take a look at that. 


Mr. Weiler: Prior to the decision. 


Mr. Gillies: Yes, it might make them realize. Do you think that 
might happen? 


Mr. Weiler: In our experience in British Columbia, and I think this 
has been borne out by the experience in the federal sphere, once the 
applications have been made and the process is before the tribunal responsible 
for it, or the ministry as in Quebec, at that stage--you may occasionally get 
a case where the respondent is the union, though realistically the respondent 
will be the employer--the employers suddenly realize they are facing reality. 


That tends to change the situation and produces a much greater appetite 
for settlement. We settled considerably more cases in British Columbia than we 
eventually had to impose through arbitration. In the cases where we settled a 
voluntary agreement, there was a very high chance that the collective 
agreement would be renewed and the relationship would survive the imposition 
of a contract. 


Again, it is important to realize the point of the exercise is not 
simply to write the first contract and get rid of this immediate dispute. The 
point of the exercise is to give the employees a chance to have an enduring 
collective bargaining relationship. In my experience, rushing off to the 
arbitration table is not the ideal footing by which to achieve that. 


Mr. Gillies: It is certainly good to have you back at Queen's Park, 
Professor Weiler. I want to ask you about the most contentious section of the 
bill in all the briefs we have had before us; that is, subsection 40a(2), the 
access section. The common thread running through the presentations seems to 
be that nobody is happy with that section, whether it is the labour groups who 
would rather have unfettered access or something that goes further than this, 
or the people on the other side of the issue who feel this goes too far. 


My question to you is based on your experience in other jurisdictions. 
Is that a good place to start passing legislation which seems to be not well 
received by anyone involved? Are those problems settled in the first number of 
cases? Are the parameters laid out in the precedents and people become 
comfortable with it? 


Mr. Weiler: Let me answer the first part of your question. Assuming 
there is a real problem and a tangible need for some response to it, and 
assuming that both sides accept, more Or less grudgingly, that there is a 
problem and that one needs to do something about it, I think both of those 
conditions are satisfied about the problem of first contracts here. 
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I have always found that in labour-management relations and in a lot of 
other places where I have been involved in public policy, if the unions do not 
like exactly what I am doing and the employers do not like exactly what I am 
doing, I am pretty happy with the position I am in. That may be a pretty high 
compliment to subsection 40a(2) if that is the condition it is now in. 


Mr. Ramsay: On clause 40a(2)(b), what is the difference between an 
uncompromising position and good old-fashioned tough bargaining? 


Mr. Weiler: It is uncompromising without reasonable justification. 
First, it is the two of them together. I think you have to read one of them as 
helping to give meaning to the other phrases. Good old-fashioned tough 
bargaining means that you start out with some tough positions, some of which 
may not have any reasonable justification. You might have those in there to be 
able to trade them but you are going to make some movement. You are not going 
to sit stubbornly on a particular position, one that has no serious tangible 
value to you, and wait for the other side to commit suicide by going out on a 
totally unsuccessful work stoppage. 


There is a famous phrase in American constitutional law that is 
analogous to this. It is the first amendment in a Supreme Court case dealing 
with obscenity law. Justice Stewart is quoted as saying about hard-core 
pornography, ‘I may not be able to define it, but I sure know it when I see 
it."' Believe me; you might not be able to clearly and totally define the 
difference between good old-fashioned hard bargaining and what is contemplated 
by clause 40a(2)(b) but when you have seen these cases and been on a labour 
board, you know it when you see it. 


Mr. Ramsay: But if it is a matter of principle for either side-- 


Mr. Gillies: We are concerned that some of the comments addressed to 
this section have been very strong. The Ontario Federation of Labour was here 
this morning, telling us they would rather have the status quo than have this 
bill as ace We have had other witnesses tell us that they do not-- 


Mr. Callahan: --hard bargaining or whatever that phrase is. 
Inter jections. 
Mr. Weiler: That is an uncompromising position. 


Mr. Gillies: We have had other comments arising out of your answer 
to Mr. Ramsay. We have had witnesses say, ''Go ahead and pass this." They do 
not think it is going to do a darn thing except create a lot.of business for 
lawyers. How do you answer these critics and say it is going to be extremely 


difficult and only in very rare instances will access be gained through. this 
subsection? 


3°pem. 


Mr. Weiler: In reading the key decisions--the ones that have 


preoccupied people during the last several years in this province--and reading 
that subsection as well as clause (d)--one should not leave that out--I think 
that: is not true: 


Second, if one looks at the experience in other jurisdictions which have 
had it--and this is not something that does not have any precedence in other 
places--people have been able to divide up the cases where first contract 
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arbitration is appropriate and where it is not appropriate. In the first 
decision we had in British Columbia, we actually wrote a decision that dealt 
with two cases to make it clear what kind of cases first-contract arbitration 
was designed for and those for which it was not designed. 


The counsel that advised the parties were easily able to advise their 
clients in future cases about what was a likely consequence. 


Again, there is an important lesson to understand from this experience. 
Do not overemphazise the significance of the occasional difficult case that 
gets to a labour board. Clearly, it is often a problem about which people can 
differ. The real success of a provision like this comes from the cases that do 
not get to the board or to an arbitrator. Those cases, in a sense, are a 
failure of the provision. The experience in other places is that you do not 
get anywhere near the number of tough cases, whether it is the Canada Trustco 
case, the Eaton's case, the Visa case or the whole list of cases that one can 
think about occurring in this province over the last several years. 


Mr. Gillies: I have to admit that I cannot remember which witness 
told us their interpretation of the British Columbia experience was that 
negotiated settlements had been reached in first contracts without going to 
the arbitration process because of the existence of the arbitration process. 
It acted as an incentive to settle. 


Mr. Weiler: It was because of two things. It was due to the presence 
of first-contract arbitration in the statute and because it was not an 
automatic right. The presence of first-contract arbitration in the statute 
gave the employer a real incentive to be reasonable at the bargaining table. 
The fact that it was not an automatic right gave the union the incentive to be 
sensible at the bargaining table, especially when dealing with the mediation 
officers of the board who were sitting with them in the back room, twisting 
their arms and getting agreements. 


That comes back to what I said earlier. The essence of a good 
first-contract arbitration provision is one that is flexible. It is one where 
nobody knows exactly how it is going to turn out. It is that uncertainty about 
how it will turn out that gives the parties the incentive to make the tough 
compromises and concessions that are needed to get an agreement from the other 
side. 


Mr. Callahan: On the other side of that coin, I suppose those 
employers who did not want to recognize the union probably felt very 
comfortable resisting the bad-faith test that has existed to this point 
because it would be very difficult for the employee or the union to prove the 
bad faith. 


Mr. Weiler: There are two problems. That is why I simply cannot find 
credible the suggestion that the status quo would be better than having Bill 
65. Bill 65 would be substantially better than the status quo if you just had 
clauses (a) and (c). The problem with the status quo is that there is no 
effective remedy even for proven bad faith bargaining. It is nonsense to 
suggest there is nothing that comes either from clauses (a) or (c). 


Add clauses (b) and (d) and it may not be the Utopia that, mistakenly I 
think, the union movement here might want to have, but it is very clearly a 
substantial improvement over the situation that is produced. Indeed, if John 
had asked some of the Eaton's workers who walked the picket lines for those 
many months whether they agreed with the Ontario Federation of Labour that the 
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law that governed their situation is better than Bill 65, I suspect you might 
get a somewhat different answer from them. 


Mr. Gillies: I have a couple of very specific questions regarding 
clauses 2(b) and (c). The language of the bill refers to the board having to 
consider the bargaining position adopted by the respondent. In clause (c) it 
says, 'The failure of the respondent to make reasonable efforts," etc. I 
forgot whether it was Mr. Callahan or myself who first wondered whether this 
could lead to a quick-draw situation because the bill does not speak to the 
board looking at the behaviour of either the party that moved the question 
before the board or the respondent. 


Mr. Callahan: Or raised it with the board. 


Mr. Gillies: We are worried that it suddenly becomes a guick draw. 
Tell us whether we are wrong because I am not an expert in these things. Our 
interpretation was that there is suddenly an incentive to be the person who 
pulls the trigger to get it in there because the board will then consider the 
behaviour of the other party and not you. This leads us to wonder whether a 
fairer wording would be that the board looks at the behaviour of both parties 
in clauses (b) and (c). , 


Mr. Taylor: That point was made by George King who presented the 
brief on behalf of the Windsor Chamber of Commerce. 


Mr. Chairman: That had slipped my mind. 


Mr. Weiler: In thinking about that question, there is a further 
guestion I would put and try to answer. What purpose do people have in mind in 
Suggesting that the statute should ask the board to consider the behaviour of 
the applicant, as well as the behaviour of the respondent? 


There are two purposes one can have in mind. One of them might be that 
gives a reason to dismiss the application. Alternatively, it might be that 
that gives a reason to find that the application actually has merit. 


If one wants to achieve the first purpose, that is valid in the 
situation where an applicant is trying to manufacture a spurious reason to get 
to arbitration, or trying to achieve what it is not able to get on the face of 
the legislation. One does not then have to deal with that in the sanction 
because if there is nothing about the behaviour of the respondent that 
warrants arbitration, then whatever the applicant's behaviour, whatever the 
applicant's motives, the situation is aarp not going to produce arbitration. 


That is a hypothetical possibility, and it is very unlikely to be what 
is going on. The more likely situation is that whoever started the fight, both 
parties are in the fight and nobody has totally clean hands in these disputes. 
I would be very much against a provision that said explicitly, or in the 
spirit of it, that if the applicant does not have entirely clean hands then 
that is a reason to dismiss the application. 


Let us take a situation, for example, where an employer might have fired 
a key union supporter, bargained in bad faith and adopted uncompromising 
bargaining positions without reasonable justification, even though that is not 
bad faith within the meaning of the statute. The employer did all those 
things, took a strike, got strike replacements and continued to operate. Then 
there is some violence on the picket line, which is not unusual. There is 
evidence that the union has been doing a lot of things as well so the employer 
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then comes in and says: ''We know we are bad but look at how bad the union has 
been as well. Therefore, do not order first-contract arbitration." 


3:10 p.m. 


That is a total mistake. The behaviour of the union in that situation, 
not by itself--by itself it would not be enough--is part of the larger 
problem. It is part of the reason you want to have first-contract arbitration. 
That would be another reason that the board might consider relevant in this 
case because not only is it likely that the parties are in serious and deep 
trouble and have dug themselves into a hole which they cannot get out of, but 
it is also likely that other parties are involved. The police are going to be 
involved and the community is going to be involved. 


As soon as the dispute gets into the public spotlight in that way, it 
becomes even more difficult to make the compromises that are necessary to 
arrive at a first contract. I do not know what the thrust or the position of 
the chamber of commerce was, but if we were to write an unclean-hands 
principle into the statute, a principle that says if the applicant is not 
spotless, it does not get the order for first-contract arbitration, it would 
emasculate the statute. I strongly advise you against doing anything such as 
that. 


Mr. Gillies: My final question is whether you have had an 
opportunity to review the amendment proposed by the United Steelworkers of 
America and what your comments on it might be. 


Mr. Weiler: That is automatic access after a reasonable time and is 
functionally indistinguishable from automatic access. It is functionally 
indistinguishable for the reason that the prospect of arbitration is the 
problem. Arbitration never comes that fast anyway. Those who have been 
involved in the hospital area will realize it often takes a long time and it 
still has a chilling effect on the spirit of compromise at the bargaining 
table. That is what you would get if you were to adopt what I think are the 
cosmetic disguises of automatic access that are contained in the United 
Steelworkers amendment. 


Mr. Gillies: As far as you are concerned, it removes the element of 
uncertainty that you feel is important. 


Mr. Weiler: Yes. It just postpones the time. Everybody knows the 
clock is running and they just have to wait a little longer for it. I might 
add that if you cushion the effect of the expiry of time, as the bill does, by 
providing that the agreement likely is going to be retroactive, then there is 
no substantial downside to letting the clock run. 


Mr. Taylor: Professor Weiler, in listening to you, I sense you are 
trying to maintain a balance between labour on the one side and management on 
the other in terms of negotiating power. I have some concern automatic access 
would provide another weapon in the arsenal of labour, a strike being one and 
this another, to upset that balance and give labour an edge in bringing about 
a first contract. I might say also in a preliminary way that we have heard 
from lawyers for the unions and lawyers for management. It is interesting that 
the lawyers for the unions universally take the position that what we have in 
the draft bill is a bad-faith bargaining test in order to have access. On the 
other hand, the lawyers for management appear to take the position that we 
have the potential for wide-open access. This is paradoxical in a way, because 
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I will bet that if it goes through the way it is, they will be arguing the 
opposite side before the board. 


Are you happy with the wording of the legislation as it is in Bill 65, 
bearing in mind the philosophy you pronounced today? 


Mr. Weiler: Am I happy with-- 
Mr. Taylor: The wording of the bill. Let us deal with access first. 


Mr. Weiler: Do you mean the wording of subsection 40a(2)? 


Mr. Taylor: Yes. 
Mr. Weiler: Yes, I am reasonably happy with it. 


Mr. Taylor: Have you any suggestions as to how it could be improved? 
Do you see any problems with basket clause (d) or any other clause? 


Mr. Weiler: If you think the basket clause, as you nicely 
characterize clause (d), is necessary, that is the wording one has to use. As 
I said earlier, I like the idea of making clear in the preamble to subsection 
40a(2) that what we are talking about is a failure of the process of 
collective bargaining. That is the theme one wants to get across. As I read 
it, it seems absolutely clear to somebody who is knowledgeable about the 
jurisprudence of the bargaining in good faith under section 15--I guess it is 
in this province--that these specific bases for first-contract arbitration go 
beyond that. However, if people are not satisfied, it is quite simple to make 
it crystal clear. 


Mr. Taylor: You mentioned the failure of the process as one of two 


points in regard to the need for the legislation, if I understood you 
correctly. 


Mr. Weiler: That is the basic reason for having it. The inability to 
agree at the bargaining table is not something we should consider to be 
unusual, to be the end of the world, whether in labour-management relations or 
anywhere else. We prefer to have people agree, but lots of times they do not 
agree at any particular time. You cannot write a statute that guarantees there 
will never be disagreement at the bargaining table. What one is concerned 
about is some fundamental flaws in the relationship that are interfering with 
the process of collective bargaining, and with people entering seriously into 
the spirit of the enterprise and coming to grips with the tangible issues 
before them. 


Mr. Taylor: That is the substantive part of the-- 
3:20 p.m. 


Mr. Weiler: That is the thrust of what all this is for. I would not 
want it to be trivialized into a provision--having said that, I disagree with 
things different aspects of the union movement have asked for in these 
committee deliberations, as I understand them. I disagree with the union 
movement on this issue, but that does not mean that I do not understand its 


genuine concerns about the problems of litigation, delay and so on. My view is 
that it is mistaken about it. 


I have some experience with it, and I also have this experience: About 
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13 years ago, when we first invented this idea of first-contract arbitration, 
the union movement did not want it because it thought it was going to provide 
automatic arbitration. The British Columbia Federation of Labour was the major 
opponent to first-contract arbitration in 1973, because it did not want 
automatic compulsory arbitration. Even in first-contract settings, it thought 
it would have the consequences I talked about earlier. We wrote the thing in a 
way that we felt made it absolutely clear it did not provide for automatic 
arbitration. They did not believe us. Indeed, the British Columbia Federation 
of Labour actually went to Manitoba to the Schreyer government. The New 
Democratic Party government in Manitoba was prepared to adopt first-contract 
arbitration and the BC federation went to Manitoba and persuaded the Manitoba 
Federation of Labour to force the Schreyer government to withdraw it and not 
put it through. 


It was not until a decade later with the Pawley government that they 
finally got first-contract arbitration. They had a real concern about 
automatic access. I think we wrote it in a way that made it clear it was not 
automatic. We wrote the original decisions and we administered the section in 
that spirit. Believe me, a number of years later the BC federation was, and 
is, strongly committed to the idea of first-contract arbitration. As far as I 
know, they have not been proponents of making it an automatic entitlement. 


Mr. Taylor: What has concerned me as well over the course of the 
hearings and in dealing with this legislation is that the problems you address 
may also be problems in second or third contracts. I assume one could argue 
the potential might be there for this to be the thin edge of the wedge, with 
mandated settlements spreading to other areas where they are not wanted. In 
terms of the length of the contract--the bill provides for two years--do you 
see that as wise? 


Mr. Weiler: It is absolutely essential. There were things we did in 
British Columbia that not very long thereafter we realized were mistakes. Two 
things we did were mistakes. First, we said the minister had to approve before 
the board could have access to the case. 


Mr. Callahan: Like the federal. 
Mr. Weiler: Like the federal. 


Second, we said the agreement could only last for one year. The reason 
we put both those hedges in was precisely because of the strong opposition to 
the whole idea from the union movement. The result of those hedges was, first, 
it took too long to get the process under way, and second, when you had an 
agreement the period during which the relationship between the parties might 
mature was too short. The combination of those two meant that in those cases 
in which we actually had to impose the agreement decertification was the 
ultimate result in a much higher proportion than we would have wanted. 


You have to give the parties the chance to experience the reality of 
life under a collective agreement. The reality of life under a collective 
agreement is not simply an immediate wage increase. That is not the whole 
point of the exercise. I do not even think it is the main point of the 
exercise. You have to have what you have under a collective agreement, 
especially under the first agreement. The initial exper lence with having a 
grievance arbitration procedure is to have some protection against arbitrary 
discipline, unfair dismissal, favouritism in the selection of people for 
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promotions or layoffs and there have to be stewards who can bring complaints 
about those to a neutral party. 


The process has to be allowed enough breathing space to let the 
employees realize that it is worth while. With whatever fierce resistance the 
employer may have had to it through the certification and the negotiation 
process, one year is simply not enough time. You do not want to make it a 
lifetime agreement. You do not want to have renewals of the agreements always 
subject to arbitration, because as you say, ultimately you end with a system 
as in Australia rather than free collective bargaining as we have here. That 
is something in which I do not believe the union movement is the slightest bit 
interested. 


If first-contract arbitration is a measure worth adopting, and I think 
it is, you have to do it right. You have to give the collective agreement , 
which is the product of that process, time to have the healing effect you hope 
will come from the measure. 


Mr. Taylor: In a brief to us, the Ontario Mining Association 
suggested you might have some flexibility in that clause by providing for 
discretion on the part of the board, a minimum of a year and not more than two 
years. Do you have any comment on that? 


Mr. Weiler: If you are going to have discretion, there is no 
particular reason to say a minimum of one year and a maximum of two; you might 
Say a minimum of one year and a maximum of three. Given that, probably the 
arbitrators would opt normally for something such as two years, but you might 
have odd months. I am a great believer in lots of flexibility for the 
tribunals that have to administer these statutes, because I have always been 
on the tribunal side rather than on the legislative side. I know that 
legislators, whether they are dealing with labour laws, workers' compensation 
laws or what have you, tend to take a different view. 


If you ask me whether discretion is something that is bad, my answer is 
no, it is not something that is bad in this issue. If the Ontario Mining 
Association is saying a minimum of one and a maximum of two years, however, my 
response would be that if we think an arbitrator can be trusted to make the 
judgement that the full two years are not needed and it could be somewhat 
less, then why do we not want to trust the arbitrator to make the judgement 
that maybe more than two years and up to three years are needed? 


Mr. Callahan: It makes it more uncertain too. 


Mr. Taylor: The principle is simply to provide some potential for 
flexibility on the part of the arbitrator. 


Mr. Weiler: Between one year and two years is a pretty narrow range 
of flexibility. If you want to have flexibility, then leave it considerably 
more open-ended than that. If you do not want to have a large range of 
flexibility, perhaps because an issue is simply too important for arbitrators 
to settle, then tell the arbitrators what you want. Give them a year. There is 
not a lot of point in having a big fight about the difference between one year 
and two years. 


Mr. Taylor: I was not getting into the numbers game; I was getting 
into the concept and the principle of flexibility on the part of the 
arbitrator to determine what is appropriate. 
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Mr. Weiler: If there is reason for flexibility, it is not simply the 
point I have just been making. Sometimes a first contract may occur in an 
industry where ideally it should be tied into the general bargaining round in 
that industry. For example, you might be looking for a 2/-month agreement or a 
22-month agreement. Arbitrators are able to see that in particular cases. I 
know from doing hospital arbitrations, for example, that this is the point you 


may ‘ultimately be trying to reach and you are tying the arbitrator's hands by 
singling out two years. 


On the other hand, tying the arbitrator's hands in this situation is not 
entirely bad. There is a real virtue in telling people: "This is a legislated 
policy for a special situation in a first-contract negotiation. We need two 
years to give the contract time to have its beneficial effects, but we do not 
want to create a spectre of arbitrators imposing a very long agreement on 
parties and tying their hands from renegotiating effectively on their own.’ It 
is not something I have any particularly strong views about. 


3:30 p.m. 


Mr. South: Professor Weiler, I would like your comments in regard to 
section 19, the retroactivity of this legislation. 


Mr. Weiler: I have not even thought about that issue. 


Mr. South: Some have indicated that is not a very good way for 
anybody to do business because you did business yesterday under the rules that 
existed then, and now you bring in a piece of legislation and try to put back 
the clock. 


Mr. Weiler: As I read it quickly here, it does not seem to me to be 
retroactive. The collective agreement will not be imposed on parties which 
have already reached a collective agreement or which have been decertified. 
For example, a union that is certified tomorrow, delivers a notice to bargain 
and gets into the bargaining process when this legislation is enacted, 
assuming that the collective bargaining relationship remains, that there is no 
decertification and that it has not reached a contract, is simply asking for 
rights under the existing legislation. 


In a sense, the complaint that might be addressed to this--and I do not 
think it is valid--is why do you stop people who were certified in December 
1973, who have not been able to reach a collective agreement for whatever 
reasons, from having a chance to have the matter finally settled? The reason 
one wants to stop them is that, eventually, these situations become too stale 
to do anything about. As I look at it--and it is an initial, off-the-cuff 
reaction--1 do not see it as retroactive in any meaningful sense of that term. 


Mr. South: Maybe it is because it is not as though they were 
imposing a contract retroactively. It is simply if the collective bargaining 
rights have been recognized back to that date. It is not as though it is 
imposing an arbitrated contract. 

Mr. Taylor: In other words, it is providing access for situations. 

Mr. Chairman: Okay, Mr. South? 


Mr. South: Yes. Thank you. 
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Mr. Weiler: It is similar to an analogy. No. An analogy is too 
distinctive. 


Hon. Mr. Wrye: I thought you were going to give us a sport's 
analogy. 1 thought you were going to use this as a chance to get a Red Sox 
story in. 


Mr. Callahan: I have two questions. You have indicated the fragility 
of the arbitrated first contract and how we should try to keep out of it any 
recriminations, or keep them to a minimum anyway. Recognizing that, clause 
40a(15)(a) states that the board can consider certain things during the 
arbitration of the settlement of a first collective agreement. One of its 
considerations is whether the parties have made reasonable efforts to reach 
collective agreement. We have had some witnesses who felt that was 
recriminatory and that it could be reflected in the board's decision, or at 
least presumed to have been reflected, and perhaps create an atmosphere of 
unhappiness on either or both parts. 


Mr. Weiler: I disagree with that. I believe the idea that is 
reflected in clause 40a(15)(a) is appropriate. 1 would use a different phrase. 
I do not think recriminatory is the appropriate phrase, but rather that it is 
preventive. It goes back to the theme I talked about earlier with respect to 
access. The idea of this measure is that its success will be most visible the 
less often you have to use it. You have to give parties a reason not to use it 
rather than giving them reasons to use it. 


Let us take a case of an employer, although actually in this situation 
in British Columbia we also have an illustration of this involving a union, 
where the union was the party that was primarily responsible for the failure 
of the process. If an employer has adopted entirely unreasonable and 
uncompromising positions at the bargaining table and does so because it thinks 
the worst that can happen if it gets to arbitration is that it is going to 
have a reasonable contract--reasonable, average, whatever it might be--that is 
the downside for that employer. 


Meanwhile, it might win in the litigation or the proceedings in front of 
the board under proposed subsection 40a(2). It might also get something better 
from an arbitrator and is wearing down the employees and the union in the 
interim. That is not a sufficient disincentive to employers for putting 
themselves and their unions in a position where the union is going to have to 
be using section 40 as a whole. I think there is some virtue and a downside 
tisk to forcing the board to impose an agreement. 


The first contract we imposed in the London Drugs case in British 
Columbia had some pretty generous terms for the union because of the behaviour 
of the employer. As socn as the employer community and its labour lawyers 
realized that was the prospect if they got to the board, the sooner the 
message got through that they had better make a reasonable, bona fide effort 
to settle at the bargaining table and not take their chances at the board. 


Mr. Taylor: That is recrimination. 


Mr. Callahan: It creates the big chill. It is even more chilling 
than-- 


Mr. Taylor: That is just recrimination. On the flip side of that, 
you are going to have workers, the people who are actually sweating it out in 
the shop, suffer because of the union's stance, which was unreasonable. Would 
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the arbitrator do that? Is there not mutuality and reciprocity when the 
arbitrator is dealing with these things? If you are coming in with the 
potential for recrimination because of previous action, whether it is by the 
union or management, then one party or the other is going to suffer. The party 
that suffers is not the institution of the union; it is the workers. 


Mr. Weiler: No, that is not true. Indeed, in one case I can think 
of, the union had behaved in an extremely heavy-handed fashion in dealing with 
the employer. When we settled the agreement, we did not give that union a 
union security clause. Believe me, unions got that message as well and tended 
to behave a little more sensibly in the negotiation of contracts. 


Mr. Callahan: The effect of that decision would send out a clear 
message to both sides to give them a big chill in terms of coming to an 
agreement. 


My second question concerns something that came up during the testimony 
of the witnesses we heard with respect to the effect of proposed subsection 
40a(12). They were a bit unhappy about the the words in the fifth line down, 
"because of the permanent discontinuance of all or part of the business of the 
employer.'' They gave us the example that if during the strike, business just 
fell off naturally, but not as a result of the strike--and just to take the 
most significant example, if it fell off by 50 per cent or 60 per cent--would 
that section require them to bring back the full labour force and lock them in 
until a collective agreement was arrived at? 


Mr. Weiler: If that were the intention of the section, I think it 
would be a serious mistake, but I do not think it is. As I read the whole of 
clause 40a(11)(b), the proviso at the end gives the board that is making the 
decision-- 


Mr. Callahan: You are saying that would clarify it. 


Mr. Weiler: It is very important that the board have that 
flexibility to relieve against the unreasonable effect of this general rule 
about an end to the work stoppage and a ‘return to work. As I read it, it is 
there. 


Mr. Chairman: I can tell just by looking at you, Mr. Mackenzie, that 
you have a question. 


Mr. Mackenzie: Just one, Mr. Chairman. For the record, Professor 
Weiler--and this probably will not surprise anybody--I simply cannot buy your 
argument that easier accessibility in the legislation will mean a lessening of 
the bargaining process or will cause us the type of problems that are raised. 


First, I have a little more confidence in what I know is the position of 
the trade union movement. I am not one who has come early to this idea of 
first-contract arbitration. It has probably been only in the past four or five 
years, specifically because of some of the cases that we have had in Ontario, 
that I have been led to it. I do not know how you would look at the Eaton's 
situation and the fight the union went through there in trying to determine 
bad faith, and not get some indication of the need for it. Till today, I had 
not had anybody tell me that they really thought they could have accessed in 
the case of the Eaton's situation. 


The other thing I am reminded of is the arguments that we had over 
misuse of new legislation. I can think particularly of safety and health 
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committees and what a risk we were running if we set up those. It has not 
proved to be true. On that issue, I am at odds with you. One question I do 
have is whether you offered or were asked for any advice or assisted the 
deputy in any way at all in drafting this bill in Ontario. 


Mr. Weiler: There are two parts to that question. Considering the 
fact that I have been involved in this issue for about 12 or 13 years, one 
would have expected that I did provide some advice to the minister, the deputy 
and a number of other people about it. I did not participate and was not 
involved in the drafting of Bill 65. 


Hon. Mr. Wrye: To flesh that out, Professor Weiler is doing work, 
and has been for some time, on phase 2 of workers' compensation reform. In 
August or September, I believe you were in for half a day, Paul, and we spent 
a good deal of the time on that. Then, since we were doing a very thorough 
consultation on the matter of first contract at that point, we had some 
options that we were developing and discussing and we reviewed those with you. 


Mr. Weiler: I helped John Munro and his staff by giving them my 
views and suggestions about the drafting of the provisions in the Canada 
Labour Code; Daniel Johnson, then the Minister of Labour in Quebec, when he 
drafted the provisions in the Quebec Labour Code; and Mr. Wrye and his 
officials here. 


Mr. Chairman: If there are no other questions or comments, thank you 
very much, Mr. First Contract of Canada. We appreciate your appearance before 
the committee because the members of the committee have been wrestling with 
those very questions that were put to you today. 


Mr. Weiler: Thank you, Mr. Chairman. It bas been my pleasure. 


Mr. Chairman: This wraps up the public hearings process of Bill 65. 
When we come back, I suggest to the committee that we not try to wrestle with 
Clause by clause the first week back, but rather get into it in the second 
week. The minister has indicated that he will be present for the 
clause-by-clause debate in case there are any amendments to be put to the 
bill. If there are no other comments or questions, we are adjourned until the 
call of the chair the second week back. 


The committee adjourned at 3:47 p.m. 
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